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Benner  Livery  and  Undertaking  Company  t.  Lizzie 

Busson. 

1.  Carriers  op  l^ASSESQKRa—Carelesmesa  of  Employes,— The  fact 
that  the  driver  of  a  team  of  horses,  hitched  to  a  carriage  in  which  per- 
sons were  riding,  stopped  near  a  mill,  from  which  the  noise  of  escaping 
steam  or  of  a  steam  whistle  might  frighten  the  horses,  and  failed  to  re- 
tain possession  of  the  lines  or  to  adopt  any  means  to  control  them  or  pre- 
vent them  from'  running  away  whUe  he  was  engaged  in  closing  the* 
windows  in  the  carriage,  furnishes  reasonable  grounds  to  justify  a  jury 
in  finding  that  he  was  careless  and  incompetent  and  of  culpable 
negligence. 

2.  Same — Liverymen — Safe  Drivers. — It  is  the  duty  of  a  liveryman, 
as  a  carrier  of  passengers,  to  furnish  drivers  for  his  vehicles,  competent, 
skillful  and  careful,  and  to  use  that  care,  vigilance  and  foresight  under 
the  circumstances  and  in  view  of  the  service  undertaken  and  the  mode 
of  conveyance  adopted,  as  will  reasonably  guard  against  and  prevent  ac- 
cidents and  consequent  injuries  to  passengers,  and  slight  neglect  or  want 
of  care  in  this  regard  creates  a  liability  to  respond  in  damages  for  inju- 
ries thereby  occasioned. 

8.  Same — Oratuitotus  Passengers.-^The  fact  that  a  person  is  a  gratui- 
tous passenger,  if  received  and  accepted  by  the  driver  of  a  carriage  as 
the  proprietor's  agent,  to  be  carried  as  a  passenger,  does  not  relieve  such 
proprietor  of  his  duty  as  a  carrier  of  passengers  nor  defeat  the  right  of 
the  passenger  to  maintain  an  action  for  negligence. 

4.  Negugencb — Jumping  from  a  Carriage, — The  question  as  to 
whether  a  passenger  in  a  carriage  is  guilty  of  contributory  negligence 
in  jumping  therefrom,  is  one  for  the  determination  of  a  jury  from  the 
circumstances  surrounding  the  act 
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5.  SamEt— Jn  C(ue  of  Sudden  Danger, — ^In  cases  of  sudden  and  impend- 
ing danger  resulting  from  the  negligence  of  another,  the  law  does  not 
require  a  delay  in  the  efforts  to  escape  imtil  the  exact  nature  and  meas- 
sure  of  the  danger  is  ascertained. 

Action  for  Personal  Injaries.— Appeal  from  the  City  Coni4  of  East 
St.  Louis;  the  Hon.  B.  H.  Canbt,  Judge,  presiding.  Declaration  in 
case;  plea  of  not  guilty;  trial  by  jury;  verdict  and  judgment  for 
plaintiff;  appeal  by  defendant.  Submitted  at  the  August  term,  1894. 
Affirmed.    Opinion  filed  March  28,  1895. 

Statement  of  the  Case. 

The  first  count  of  the  amended  declaration  charges,  in  sub- 
stance, that  defendant  furnished  a  very  old,  unskillful  and 
negligent  driver  and  horseman,  to  drive  and  take  charge  of 
the  team  attached  to  the  carriage  of  defendant,  in  which 
])laintiflf  was  riding  as  a  passenger,  and  by  reason  of  the  un- 
skillf  ulness,  carelessness  and  negligence  of  said  servant  of 
defendant,  the  horses  were  permitted  and  caused  to  run 
away  with  the  carriage,  and  plaintiff,  while  endeavoring  to 
save  herself  from  great  injury  and  probable  death,  jumped 
from  said  carriage  and  was  injured.  In  the  second  count, 
the  negligence  charged  is,  that  said  horses  were  not  safe  and 
gentle,  but  were  wild  and  unsafe  for  driving,  and  by  reason 
thereof  took  fright  and  ran  away  with  said  carriage,  and 
thereby  the  injury  resulted  as  averred  in  the  first  count. 
The  jury  found  defendant  guilty,  and  assessed  plaintiff's 
damages  at  $500,  and  judgment  for  that  sum  and  costs  was 
entered.  Appellant  contends  the  evidence  failed  to  estab- 
lish the  negligence  charged  in  either  count  of  the  declara- 
tion. That  appellee  was  a  gratuitous  passenger,  carried 
without  compensation,  and  without  the  knowledge  of  de- 
fendant, and  was  guilty  of  such  contributory  negligence  as 
would  of  itself  bar  her  recovery.  And  that  the  errors  of 
the  court's  rulings  on  instructions  are  cause  for  reversal. 

The  team,  carriage  and  driver  were  hired  of  defendant  by 
Bertsch  to  take  his  sick  wife  from  East  St.  Louis  to  St. 
Louis,  to  consult  a  doctor,  and  this  purpose  was  disclosed 
to  defendant:    Plaintiff  was  acquainted  with  and  had  em- 


Fourth  Disteict — August  Term,  1894.      19 

«  ■  .....        ■ .    ■ .  ..  , . 

Benner  Livery  &  Undertaking  Co.  y.  Busson. 

ployed  this  doctor,  and  was  a  next  door  neighbor  of  Mrs. 
Bertsch.  For  these  reasons,  and  because  she  desired  to 
have  a  lady  with  her,  Mrs.  Bertsch  invited  plaintiff  to  ac- 
company her,  which  she  did.  The  vehicle  in  which  they 
and  Bertsch  were  carried,  was  a  close  carriage  with  a  door 
un  each  side  and  a  window  in  each  door.  Shortly  after 
starting,  Mrs.  Bertsch  asked  the  driver  to  close  a  window. 
He  stopped  the  team  close  to  a  steam  planing  mill,  got  down 
from  his  seat,  without  the  lines,  or  any  means  to  control  the 
horses,  closed  the  window  in  one  door,  went  around  to  the 
other,  and  while  attempting  to  close  the  window  in  it,  the 
steam  whistle  in  the  planing  mill  was  blown,  the  horses 
became  frightened  and  started  off  at  a  rapid  gait  and  plaint- 
iff, alarmed  at  the  sudden  and  impending  danger  of  injury 
if  she  remained  in  the  carriage,  and  to  avoid  it,  as  she  be- 
lieved, at  once  jumped  out  and  received  the  injuries  com- 
plained of.  Appellee  and  Mrs.  Bertsch  agree  as  to  the  run- 
ning away  and  gait,  and  speed,  of  the  uncontrolled  horses, 
but  Bertsch  testified  they  trotted  off,  not  going  very  fast. 
It  appears,  however,  they  were  going  fast  enough  to  frighten 
both  appellee  and  Mrs.  Bertsch,  and  the  testimony  of  the 
latter  tiiat  she  couldn't  jump  out,  that  she  was  lame,  justi- 
fies the  inference  that  she,  too,  would  have  jumped  out  if 
she  could,  as  being  apparently  less  dangerous  than  remain- 
ing in  the  carriage,  attached  to  a  runaway  team.  Evidence 
was  introduced  by  appellant  showing  that  the  driver  was 
regarded  as  careful  and  competent  and  had  many  years' 
experience  as  a  driver,  and  the  team  was  gentle. 

Appellant's  Brief,  Cookrell  &  Moters,  Attorneys. 

Passenger  carriers,  not  being  insurers,  are  not  responsible 
for  accidents,  where  all  reasonable  skill  and  diligence  have 
been  employed.    Story  on  Bailments  (9th  Ed.),  Sec.  602. 

A  carrier  of  passengers  is  not  responsible  for  accident  or 
misfortune,  any  more  than  for  the  act  of  God,  or  the  public 
enemy.  Sawyer  v.  Hannibal  &  St.  Joe  R.  R.  Co.,  37  Mo. 
240. 

A  servant  of  the  company  riding  to  his  work,  voluntarily 
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and  without  payment  of  fare,  is  not  a  passenger.    Moss  v. 
Johnson,  22  111.  633. 

The  company  is  not  liable  where  the  ticket  or  pass  was 
issued  to  another  person  and  is  non-transferable,  the  passen- 
ger passing  himself  off  as  the  person  named  in  the  pass.  T. 
W.  &  W.  Ry.  Co.  V.  Beggs,  85  111.  80;  T.  W.  &  W.  Ey.  Co. 
V.  Brooks,  81  111.  292;  T.  W.  &  W.  Ey.  Co.  v.  Brooks,  81 
111.  245;  C.  &  A.  E.  E.  Co.  v.  Michie,  Admr.,  83  111.  427; 
Boyce  v.  Anderson,  2  Pet.  (U.  S.)  149. 

Appellee's  Brief,  A.  Flannigen  Aim  M.  Millabd, 

Attorneys. 

A  person  may  leap  out  of  a  stage  coach  or  hack  to  extri- 
cate himself  from  peril,  if  he  does  so  without  such  ''  rash- 
ness as  the  circumstances  would  not  reasonably  excuse," 
and  the  proprietor  is  liable  if  his  negligence  was  the  proxi- 
mate cause  of  the  danger,  real  or  apparent.  Frink  et  al.  v. 
Patten,  17  111.  406. 

Mb.  Justice  Green  delivered  the  opinion  of  the  Court. 

"We  are  of  the  opinion  that  the  evidence  establishes  appel- 
lant's negligence,  as  averred  in  said  first  count,  and  the 
resulting  injury  to  appellee  as  charged.  Notwithstanding 
there  was  evidence  tending  to  show  the  driver  was  careful 
and  competent,  yet  the  uncontradicted  facts  proven,  that  the 
driver  stopped  the  team  near  a  mill,  from  which  the  noise  of 
escaping  steam  or  of  a  steam  whistle  might  frighten  the 
horses,  and  failed  to  retain  possession  of  the  lines  or  adopt 
any  means  to  control  them  or  prevent  them  from  running 
oflf  while  he  was  engaged  in  closing  the  windows,  furnish 
reasonable  grounds  justifying  the  jury  in  finding  that  the 
driver  was  careless  and  incompetent,  and  guilty  of  culpable 
negligence.  It  was  the  duty  of  appellant,  as  a  carrier  of 
passengers,  to  furnish  a  driver  competent,  skillful  and  care- 
ful; TuUer  v.  Talbot,  23  111.  357;  2d  Wait's  Act.  &  Defen., 
pp.  63,  64,  65,  68,  69;  and  to  use  that  care,  vigilance  and 
foresight  under  the  circumstances,  and  in  view  of  the  serv- 
ice undertaken,  and  the  mode  of  conveyance  adopted,  as 
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would  reasonably  guard  against  and  prevent  accidents  and 
consequent  injury  to  passengers,  a.nd  slight  neglect  or  want 
of  care  in  this  regard,  creates  liability  to  respond  in  damages 
for  the  injuries  thereby  occasioned.  Same  authorities  above 
cited  and  Frink  v.  Potter,  17  111.  410. 

The  second  contention,  that  appellee  was  a  gratuitous  pas- 
senger and  had  no  right  of  action,  is  untenable.  She  was 
received  and  accepted  by  the  driver,  defendant's  agent,  to 
be  carried  as  a  passenger,  and  defendant  was  paid.  The 
fact  that  she  paid  nothing  does  not  defeat  her  right  of 
action.  2  Wait's  Ac.  &  Defen.,  64  and  65.  The  alleged 
contributory  negligence  of  defendant  in  jumping  out  of  the 
carriage  was  a  question  for  the  jury  to  settle,  and  we  do 
not  feel  at  liberty,  in  view  of  the  circumstances,  to  set  aside 
their  verdict  upon  the  ground  she  was  guilty  of  such  con- 
tributory negligence  as  barred  her  right  to  recover.  An 
instinctive  effort  to  escape  sudden  impending  danger,  result- 
ing  from  the  negligence  of  another,  does  not  relieve  the  lat- 
ter from  liability.  The  law  does  not  require  a  delay  in  the 
efforts  to  escape  until  the  exact  nature  and  measure  of  the 
danger  is  ascertained.  2  Wait's  Act.  &  Defen.,  75.  Frink 
V.  Potter,  supra.  Some  of  the  instructions  for  the  plaintiff 
were  not  strictly  accurate,  but  all  the  instructions  given, 
taken  as  a  series,  informed  the  jury  correctly  as  to  the  law 
except  that  one  given  for  defendant  required  plaintiff  to 
prove  every  allegation  of  the  declaration  in  order  to  recover. 
The  court  did  not  err  in  refusing  to  give  the  refused  instruc- 
tions or  in  modifying  those  modified.  The  judgment  is 
affirmed. 


Terre  Haute  &  Indianapolis  B.  B.  Go.  v.  E.  J.  Eggmann^ 
Administrator  of  William  Kennedy. 

1.  Railroad  Companxbs— iVegrZigcnt  Construction  of  Ti^ack^—lt  is 
negligence  in  a  railroad  company  to  construct  its  track  at  a  street 
crossing,  leaving  a  space  between  the  planks  and  the  rails  so  that  the 
foot  of  an  animal  or  human  being  may  be  hopelessly  caught  therein. 

S.    Dajiaobs— Ordinari/]^  a  Qiiestion  for  the  Jury, — The  amount  of 
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damages  to  be  recovered  is  a  question  of  fact  ordinarily  to  be  settled  by 
the  jury. 

8.  Excessive  Damaoes— TF^n  $3,000  is  Ab^— Where  a  boy,  twelve 
years  of  age,  able  to  earn  fifty  cents  a  day,  is  killed  through  the  negli- 
gence of  a  railroad  company,  $8,000  is  not  to  be  regarded  as  excessive 
damages. 

4.  Special  Interrooatobies— ilfi^  Edate  to  Ultimate  Facts.-^ 
Special  interrogatories  to  be  submitted  to  a  jury,  under  the  statute, 
must  relate  to  the  ultimate  facts  and  not  to  mere  evidentiary  facts  that 
tend  more  or  less  to  establish  the  ultimate  facts  upon  which  the  rights 
of  the  parties  depend. 

5.  AcnoNB  FOR  Personal  Injuries,  etc.— 5uJPcumcy  of  Proof. ^Jn 
actions  lor  negligence  resulting  in  the  death  of  a  person,  it  is  sufficient, 
in  order  to  entitle  the  plaintiff  to  recover,  for  him  to  prove  enough  of  the 
allegations  of  his  declaration  to  constitute  the  cause  of  action. 

6.  FROOFoSuffldent  to  Sustain  the  Actioii.-AJnder  a  declaration 
alleging  that  the  defendant  failed .  to  maintain  a  crossing  so  as  to  be 
safe  to  persons  passing  thereon  as  by  the  statutes  of  Illinois  provided, 
but  on  the  contrary,  carelessly  and  negligently  maintained  it  so  that 
there  were  openings  and  holes  therein  so  large  as  to  allow  the  feet  of 
pedestrians  to  be  caught  therein  while  passing  over  it,  that  the  planks 
and  material  thereof  were  rotten,  broken  and  insufiicient  to  make  said 
crossing  safe  for  persons  passing  thereon,  the  evidence  showed  that  the 
crossing,  and  the  material  thereof,  were  insufficient  for  the  safety  of 
the  traveling  public;  that  there  were  openings  in  the  crossing  so  large 
that  the  foot  of  a  pedestrian  might  be  caught  therein  while  passing  over 
it.  Held,  to  be  proof  of  enough  of  the  declaration  upon  this  point  to 
authorize  a  recovery. 

Action  for  Damages.^Death  from  negligent  act.  Appeal  from  the 
City  Court  of  East  St.  Louis;  the  Hon.  B.  H.  Canbt,  Judge,  presiding. 
Declaration  in  case;  plea  of  not  guilty;  trial  by  jury;  verdict  and 
judgment  for  plaintiff;  appeal  by  defendant.  Heard  in  this  court  at 
the  August  term,  1804.    Affirmed.    Opinion  filed  March  28,  1895. 

Appellant's  Brief,  Thos.  J.  Golden  and  Turner  &  Holder, 

Attorneys. 

One  who  runs  with  a  view  of  crossing  a  track  of  a  rail- 
road company  ahead  of  a  locomotive  moving  thereon,  and 
who,  miscalculating  the  distance,  is  injured  in  the  attempt, 
is  guilty  of  such  contributory  negligence  that  he  can  not 
rec<:)ver  for  his  injury.  Chic.  &  A.  K.  E.  Co.  v.  Fears,  53 
III.  115;  Chic.  R.  R.  Co.  v.  Bell,  Admr.,  70  111.  108;  Belle- 
fontaine   v.  Hunter,  83  Ind.  335j  E.  E.  Co.  v.  Houston, 
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95  U.  S.  697;  Korrady  v.  Lake  S.R.  R  Co.,  131  Ind.  261; 
Maryland  v.  Pittsburg  &  L.  E.  E.  E.  Co.,  10  Am.  St.  R. 
541;*^  Aiken  v.  Penn.  R.  E.  Co.  (30  Penn.),  17  Am.  St.  E.  775; 
Liermann  v.  C,  M.  &  St  P.  Ry.  Co.  (82  Wis.),  33  Am.  St. 
E.  37;  Harden,  Admr.,  v.  B.  &  A.  E.  E.  Co.,  159  Mass.  393. 
The  proper  measure  of  damages,  in  an  action  to  recover 
for  the  death  of  a  minor  child,  is  the  probable  value  of  the 
services  of  the  deceased,  from  the  time  of  his  death  to  the 
time  he  would  have  attained  his  majority,  less  the  expense 
of  his  maintenance  during  the  same  time.  Tiffany,  Death 
by  Wrongful  Act,  Sec.  164;  E.,  E.  I.  &  St.  L.  E.  E.  Co.  v. 
Delaney,  82  111.  193;  Leahy  v.  Davis  (Mo.),  25  S.  W.  Eep.  941. 

Appbllbe's  Brief,  Jesse  M.  Freels  and  A,  E.  Taylok, 

Atiorneys. 

Special  interrogatories  to  be  submitted  to  a  jury,  under 
the  statute,  must  relate  to  the  ultimate  facts,  and  not  to 
mere  evidentiary  facts  that  tend,  more  or  less,  to  establish 
the  ultimate  facts  upon  which  the  rights  of  the  parties  de- 
pend. Lake  Erie  &  W.  E.  Co.  v.  Moran,  140  111.  121;  Terre 
Haute  &  I.  E.  Co.  v.  Voelker,  129  111.  556. 

In  actions  of  tort,  it  is  sufficient  to  support  the  declaration, 
and  the  plaintiflTs  right  to  recover,  to  prove  enough  of  the 
declaration  to  constitute  a  cause  of  action.  Eock  Island  v. 
Creevely,  126  111.  409;  C,  B.  &  Q.  E.  Co.  v.  Warner,  108  111. 
639;  Weber  Wagon  Co.  v.  Kehl,  139  111.  645. 

The  judgment  awarded  for  $3,000  is' not  excessive.  C, 
M.  &  St.  P.  Ey.  Co.  V.  Wilson,  35  111.  App.  348;  City  of  Chi- 
cago  V.  Keefe,  114  III.  229;  Eailroad  Co.  v.  Barron,  5  Wall. 
91;  C.  &  A.  E.  Co.  v.  Shannon,  43  111.  346;  E.  J.  &  E.  Ey. 
Co.  V.  Eaymond,  148  111.  251;  L.  &  N.  E.  Co.  v.  Mary  Con- 
nor, Admx.,  9  Heisk.  (Tenn.);  Galveston,  H.  &  S.  A.  Ey.  Co. 
V.  Arispe,  23  S.  W.  930;  Texas  &  Pac.  Ey.  Co.  v.  Robertson, 
82  Texas,  663;  Bierhauer  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  15  Hun 
562, 564;  Harkins  v.  Pullman  Pal.  Car  Co.,  52  Fed.  Rep.  723; 
Bertha  Zinc  Co.  v.  Black's  Admr.,  88  Va.  304;  L.  &  N.  R, 
Co.  V.  Shiveirs  Admr.,  18  S.  W.  Rep.  946. 

The  statute  commits  the  question  as  to  the  pecuniary  in- 
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jury  the  plaintiff  and  next  of  kin  have  sustained  by  the 
death  of  the  deceased,  and  the  pecuniary  compensation  to 
be  given  therefor,  to  the  jury,  and  this  shall  be  what  they 
"  deem  fair  and  just."  Rev.  Stat.  111.,  Chap.  70,  Sec.  2;  I.  C. 
R.  Co.  V.  Simmons,  38  111.  242;  City  of  Chicago  v.  Keef e,  1 14 
III  229;  C.  &  A.  E.  Co.  v.  Shannon,  43  III.  346;  Railroad 
Co.  V.  Barron,  5  Wall.  91. 

The  amount  of  damages,  and  whether  excessive,  is  a  ques- 
tion of  fact  for  the  jury.  City  of  Salem  v.  Harvey,  129  111. 
344;  City  of  Joliet  v.  Weston,  123  111.  641. 

Mk.  Pbesidino  Justice  Scofield  deli vered  the  opinion  of 
the  coubt. 

This  was  an  action  by  appellee  against  appellant,  to  re- 
cover damages  for  the  killing  of  William  Kennedy,  a  lad 
twelve  years  of  age,  by  one  of  appellant's  trains.  A  v^erdict 
for  $4,250  was  rendered  in  favor  of  appellee,  who,  at  the 
suggestion  of  the  trial  court,  entered  a  remittitur  of  $1,250. 
The  court  thereupon  rendered  judgment  for  appellee  for 
$3,000,  and  from  this  judgment  appellant  has  perfected  an 
appeal  to  this  court. 

William  Kennedy,  with  his  brothers,  Joseph  and  James, 
aged  respectively  ten  and  fourteen  years,  attended  eight 
o'clock  mass  at  St.  Patrick's  church  in  East  St.  Louis,  on 
Sunday  morning,  March  5, 1893.  In  going  to  and  returning 
from  the  church,  the  boys  passed  along  Pennsylvania  avenue 
which  was  crossed  by  appellant's  roadway.  The  accident 
occurred  at  about  nine  or  ten  o'clock,  at  the  intersection  of 
the  street  and  railroad  track. 

The  space  between  the  rails  of  appellant's  main  track  at 
the  road  crossing  was  filled  with  oak  planks  three  inches 
thick  and  sixteen  feet  long,  with  room  enough  between  the 
rails  and  plank  for  the  flange  of  the  engine  and  car  wheels. 
There  was  a  conflict  of  the  evidence  as  to  the  width  of  the 
space  between  the  east  rail  and  the  adjacent  plank.  Ap- 
pellee's witnesses,  some  of  whom  measured  the  space,  fix  it 
at  from  three  and  one-quarter  to  three  and  one-half  inches. 
Appellant's  witnesses  say  that  the  space  was  not  more  than 


FouKTH  District — August  Tek^i,  1894.       25 


T.  H.  &  I.  R.  R.  CJo.  V.  Eggmann. 


two  and  one-half  inches.  The  evidence  on  both  sides  shows 
that  a  space  of  three  inches  or  more  at  this  point  would  be 
a  negligent  construction  of  the  track.  While  the  difference 
of  one  inch,  as  between  two  and  one-half  and  three  and  one- 
half  inches,  seems  very  inconsiderable,  yet  when  it  is  ob- 
served that  this  difference  determines,  in  many  cases, 
whether  the  foot  of  an  animal  or  human  being  shall  be  hope- 
lessly caug:ht  in  this  dangerous  space,  it  is  seen  at  once  that 
the  testimony  upon  thispoint  is  all-important  on  the  question 
of  the  negligence  of  the  railroad  company.  It  is  sufficient 
to  say  that  the  evidence  justified  the  jury  in  finding  that  the 
space  was  more  than  three  inches,  and  that  the  track  was, 
therefore,  even  according  to  appellant's  testimony,  in  a  dan- 
gerous condition,  and  it  is  certainly  immaterial  in  this  case 
whether  this  dangerous  condition  of  the  track  arose  from  an 
improper  construction  thereof  originally,  or  from  failure  to 
repair  and  keep  the  track  in  a  reasonablj^  safe  condition. 

At  the  time  of  the  accident,  one  of  appellant's  engines 
was  backing  toward  this  crossing  from  the  south,  pulling 
twenty-one  freight  cars,  some  of  them  loaded  and  some  of 
them  empty.  As  the  tender  approached  the  crossing,  it  was 
moving  at  the  rate  of  one  or  two  miles  per  hour.  William 
Kennedy,  who  was  in  advance  of  his  two  brothers,  as  they 
were  returning  from  church,  attempted  to  cross  the  track, 
when  his  foot  became  caught  in  the  space  already  described, 
between  the  plank  and  the  east  rail  of  the  track.  He  en- 
deavored to  extricate  his  foot  from  this  dangerous  position, 
but  was  unable  to  do  so.  He  cried  aloud  so  as  to  be  heard 
by  one  of  his  brothers.  The  engifieer  and  fireman  did  not 
see  him.  In  fact,  the  fireman  was  engaged  in  cleaning  a 
window  and  the  engineer  was  looking  another  way.  The 
tender,  which  was  in  advance  of  the  engine,  ran  over  the 
boy,  and  the  train  was  stopped  while  the  tender  was  still 
upon  him.  The  shoe  upon  the  foot  which  was  caught  be- 
tween the  plank  and  the  rail  was  broken  from  the  boy's 
limb  and  pressed  into  the  space  so  that  a  pick  was  used  by 
one  of  the  railroad  men  to  remove  it.  The  boy's  limbs  were 
horribly  mangled  and  he  died  between  twelve  and  one 
o'clock,  in  consequence  of  the  injuries  received. 
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It  was  insisted  by  appellant  that  the  boys  were  in  the 
railroad  yards,  five  or  six  hundred  feet  south  of  the  crossing, 
about  fifteen  minutes  before  the  accident.  The  engineer, 
fireman  and  three  switchmen  so  swear.  Thence  it  is  sought 
to  draw  an  inference  that  the  boys  went  up  the  track  toward 
the  crossing  and  were  endeavoring  to  jump  upon  the  tender, 
and  that  William  Kennedy  was  hurt  while  engaged  in  this 
unlawful  act.  The  only  direct  evidence  upon  this  point,  aside 
from  that  of  the  two  boys,  who  swear  that  they  were  not 
endeavoring  to  jump  upon  the  tender,  is  that  of  a  woman 
'  produced  by  appellant  as  a  witness,  calling  herself  Mrs. 
Hamlin,  who  answers  in  such  a  manner  as  to  discredit  her 
testimony.  She  refuses  repeatedly  to  tell  where  she  was 
going  when  she  claims  to  have  seen  William  Kennedy  trying 
to  jump  upon  the  tender.  She  admits  that  she  has  worn 
another  name  than  that  under  which  she  appears  as  a  wit- 
ness, but  refuses  to  give  the  name  or  to  state  how  she  came 
to  wear  it,  or  by  what  means  her  present  cognomen  became 
fixed  upon  her.  A  perusal  of  her  testimony  is  sufficient  to 
show  that  the  jury  were  justified  in  rejecting  it  altogether 

Setting  Mrs.  Hamlin  to  one  side,  there  is  no  difficulty  in 
accepting  the  testimony  of  Joseph  Kennedy,  who  was  near- 
est to  William  at  the  time  of  the  accident,  as  being  substan- 
tially correct.  His  account  of  the  accident  is  in  accordance 
with  the  facts  as  hereinbefore  stated.  The  engineer  and 
fireman  do  not  claim  to  know  how  the  accident  occurred. 
Thus  it  appears  that  the  jury  were  justified  in  finding  that 
William  Kennedy,  while  in  the  exercise  of  reasonable  care 
for  his  own  safety,  was  killed  by  appellant's  train  because 
of  the  negligence  of  those  in  control  of  the  train,  and  also 
because  of  the  dangerous  condition  of  appellant's  track  at 
the  place  where  the  injury  was  received.  And  fio  we  hold 
that  the  verdict  was  not  against  the  evidence. 

It  is  said,  however,  that  the  damages  are  excessive.  But 
the  amount  of  damages  to  be  recovered  is  a  question  of  fact, 
and  therefore  a  question  ordinarily  to  be  settled  by  the 
jury.  City  of  Joliet  v.  Weston,  123  111.  641;  City  of  Salem 
V.  Harvey,  129  IIL  844. 
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In  C.  &  A.  K.  K.  Co.  v.  Shannon,  43  111.  338,  the  Supreme 
Court  say :  "  Such  next  of  kin  as  have  suffered  pecuniary 
injury  from  the  death  of  deceased,  may  recover  pecuniary 
compensatory  damages  under  this  statute.  How  this  pe- 
cnniarj  damage  is  to  be  measured,  in  other  woixis,  what  is 
to  be  the  amount  of  the  verdict,  must  be  largely  left  (within 
the  limits  of  the  statute)  to  the  discretion  of  the  jury.  The 
legislature  has  used  language  which  seems  to  recognize  this 
difficulty  of  exact  measurement  and  commits  the  question  es- 
pecially to  the  finding  of  the  jury.  The  law  provides  that 
they  are  to  fi^ive  such  dama^^es  as  they  shall  deem  a  fair  and 
iJcoo,p,nLi„n.» 

In  the  City  of  Chicago  v.  Keefe,  114  111.  222,  a  judgment 
for  $2,500,  for  the  death  of  a  little  boy  was  affirmed.  In 
this  case  the  Supreme  Court  say :  "  The  question  is,  in  its 
nature,  incapable  of  exact  determination,  and  the  jury  should, 
therefore,  calculate  the  damages  in  reference  to  a  reasonable 
expectation  of  benefit,  as  of  right,  or  otherwise,  from  the 
continuance  of  his  life.  Parents,  and  even  brothers  and 
sisters,  might  reasonably  expect,  in  many  ways,  to  derive 
pecuniary  benefit  frotn  the  continued  life  of  the  intestate,  as 
of  grace  and  favor,  if  not  of  right,  at  any  age  of  life,  and  our 
statute  imposes  the  duty  of  support,  in  the  event  of  their 
becoming  paupers,  of  the  parent  by  the  child,  and  of  one 
brother  or  sister  by  another  brother  or  sister." 

William  Kennedy  was  a  strong  healthy  boy,  and  had  been 
earning  fifty  cents  a  day  for  a  short  time  prior  to  his  death. 
His  funeral  expenses  amounted  to  $150.  Considering  the 
discretion  which  the  jury  were  authorized  to  exercise,  we 
are  not  prepared  to  say  that  the  judgment,  which  is  large,  is 
also  excessive. 

It  is  said  that  the  court  erred  in  giving  appellee's  instruc- 
tion. In  the  argument  of  this  proposition  appellant  divides 
the  instruction  into  eight  paragraphs,  numbering  them  para- 
graph No.  2,  paragraph  No.  3,  etc.  An  examination  of  the 
record  shows  that  the  several  clauses  of  the  instruction,  as 
the  same  was  given  by  the  court,  were  not  numbered  in  this 
manner,  but  that  the  whole  of  it  was  written  together  with 
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such  connecting  words  as  to  indicate  clearly  to  any  reason- 
able being  that  the  several  clauses  formed  but  a  single 
instruction.  The  clauses  were  connected  by  such  expres- 
sions as  "  and  if  the  jury  believe  from  the  evidence,"  "  and 
if  the  jury  further  find  from  the  evidence,"  which  show  that 
each  succeeding  clause  was  added  to  what  preceded  it,  so  as 
to  require  a  finding  of  the  truth  of  the  facts  stated  in  all  of 
the  clauses  before  there  could  be  a  recovery.  . 

There  was  but  one  marginal  "  Given,"  which  clearly  indi- 
cated the  unity  of  the  instruction.  The  fact  that  each  clause 
began  at  the  left  of  the  sheet,  somewhat  after  the  manner  of 
paragraphs,  did  not  show  that  there  were  eight  instructions 
rather  than  one.  There  is  nothing  in  this  criticism  of  the 
instruction,  and  no  other  specific  objection  has  been  insisted 
upon. 

The  trial  court  refused  to  submit  to  the  jury,  at  the  re- 
quest of  appellant,  a  special  interrogatory,  which  is  as  fol- 
lows :  "  Was  the  deceased  passing  over  the  crossing  in  the 
usual  way  and  going  directly  across  the  same  ? "  There  was 
no  error  in  this  ruling  of  the  court.  T.  H.  &  I.  R.  R.  Co. 
V.  Voelker,  129  111.  540.  "  The  rule  is  that  the  special  inter- 
rogatories to  be  submitted  to  a  jury,  under  the  statute,  must 
relate  to  the  ultimate  facts,  and  not  to  mere  evidentiary 
facts  that  tend,  more  or  less,  to  establish  the  ultimate  facts 
upon  which  the  rights  of  the  parties  depend."  L.  E.  &  W. 
R.  R.  Co.  V.  Morain,  140  111.  117;  E.  J.  &  E.  Ry.  Co.  v.  Ray- 
mond, 148  Id.  241. 

It  is  also  urged  that  the  evidence  does  not  sustain  the  alle- 
gations of  the  declaration.  The  part  of  the  declaration 
involved  here  is  as  follows :  "  Yet  defendant  failed  to  main- 
tain said  crossing  so  as  to  be  safe  to  persons  passing  thereon, 
as  by  the  Statute  of  Illinois  provided,  but  on  the  contrary, 
carelessly  and  negligently  maintained  said  crossing,  so  that 
there  were  openings  and  holes  therein  so  large  as  to  allow 
the  feet  of  pedestrians  to  be  caught  therein  while  passing 
over  said  crossing,  and  said  crossing  and  the  plank  and  mate- 
rial thereof  were  rotten^  hroken  and  insufficient  to  make  said 
crossing  safe  for  persons  passing  thereon." 
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It  is  said  that  the  evidence  fails  to  show  that  the  planks 
of  the  crossing  were  rotten  or  broken.  This  constitutes  the 
alleged  variance  between  the  proof  and  the  declaration. 
In  actions  like  the  one  at  bar,  it  is  sufficient,  in  order  to 
entitle  plaintiff  to  recover,  for  him  to  prove  enough  of  the 
declaration  to  constitute  the  cause  of  action.  C,  B.  &  Q. 
K.  R.  Co.  V.  Warner,  108  111.  538;  Weber  Wagon  Co.  v.  Kehl, 
139  HI.  644.  So,  in  the  case  under  consideration,  if  it  had 
been  proved  that  the  planks  were  utterly  rotten,  it  would 
not  have  been  necessary  to  prove  that  they  were  in  fact 
broken,  or  if  it  had  been  proved  that  they  were  broken, 
there  would  have  been  no  variance  even  though  rottenness 
of  the  planks  had  not  been  established.  The  evidence 
shows  that  the  crossing  and  the  material  thereof  were  insuf- 
ficient for  the  safety  of  the  traveling  public;  that  there  were 
openings  in  the  crossing  so  large  that  the  foot  of  a  pedes- 
trian might  be  caught  therein  while  passing  over  the  cross- 
ing. This  is  proof  of  enough  of  the  declaration  upon  this 
point  to  authorize  a  recovery. 

We  find  no  material  error  in  the  record.  The  judgment 
is  affirmed. 


Isaac  Osgood  and  Albert  Osgood^  Partners  as  I.  Osgood 

&  8on^  V.  William  Qroseclose  and  John  C.  Grose- 

elose^  Partners  as  Groseclose  Brothers. 

»  1.  Burden  op  Fboot— Determined  by  the  Pleadings, — ^The  burden 
of  proof  is  determined  by  the  pleadings.  Whenever,  whether  in  plea  or 
replication,  rejoinder  or  sur-rejoinder,  an  issue  of  fact  is  reached,  then 
wliether  the  party  claiming  the  judgment  of  the  court  asserts  an  affirm- 
ative or  negative  proposition,  he  must  make  good  his  assertion;  on  him 
lies  the  burden  of  proof. 

2.  Same— Can  Not  be  Shifted  by  the  Defendant,  When, — A  defend- 
ant can  not,  by  setting  up  in  his  plea  a  contract  different  from  that  set 
up  by  the  plaintiff,  cast  the  burden  of  proof  on  the  latter  to  show  there 
was  no  such  contract. 

Assmnpsit. — Appeal  from  the  Circuit  Ck)urt  of  Alexander  Coimty; 
the  Hon.  Oliver  A.  Harksb,  Judge,  presiding.    Declaration;  common 
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counts;  the  pleas  are  stated  in  the  opmion  of  the  court;  trial  by  jury; 
verdict  for  plaintiff;  appeal  by  defendant.  Submitted  at  the  August 
term,  1894.    Affirmed.    Opinion  filed  March  28,  1895. 

BoYER  &  BcTLEE,  attomeys  for  appellants. 
Lansden  &  Leek,  attorneys  for  appellees. 

Mb.  Justice  Sample  delivered  the  opinion  of  the  Court. 

The  appellees  obtained  a  judgment  for  an  alleged  bal- 
ance due  them  for  lumber  manufactured  at  their  mill  at 
Kandall,  Missouri.  The  contract  of  sale  was  verbal,  about 
which  there  is  no  dispute  except  as  to  the  inspection  and 
amount  of  lumber  sold.  The  appellees  claim  and  so  testi- 
fied, that  they  were  to  have  as  good  as  St.  Louis  inspection, 
on  which  they  had  been  selling,  and  on  disagreement  "  the 
trade  was  to  be  at  an  end."  One  of  the  appellants  testi- 
fied the  sale  was  on  Chicago  inspection,  the  other  testified 
that  from  subsequent  conversations  he  so  understood  the 
contract. 

The  appellants  also  claim  they  purchased  all  of  the  cut 
of  the  year  1892,  which  they  did  not  receive  by  at  least 
150,000  feet.  The  appellees  deny  they  sold  any  definite 
quantity  of  lumber.  The  lumber  was  to  be  delivered  by 
appellees  f.  o.  b.  cars  at  Randall.  The  first  delivery  under 
the  contract  began  about  July,  1892,  and  continued  to  be 
delivered  at  various  intervals,  until  in  February,  1893^  the 
appellees  refused  to  deliver  any  more  lumber,  on  account, 
as  claimed,  of  the  unjust  inspection  of  appellants,  which,  it 
is  said,  made  a"  difference  in  the  price  of  from  two  to  five 
dollars  on  the  thousand  feet.  The  trouble  about  the  in- 
spection began  in  September,  1892,  and  continued  at  various 
times  until  February,  1893.  At  this  latter  date,  according  to 
appellees'  account,  there  was  due  from  appellants  the  sum  of 
$973.49,  and  according  to  the  latter^s  account  $975.65.  The 
appellants  claimed  they  were  entitled  to  all  the  cut  of  the 
mill  for  1892,  and  refused  to  pay  appellees'  claim  unless  they 
would  agi'ee  to  deliver  all  of  the  cut  of  that  year.  The}'^  were 
ready,  and  testify  they  so  informed  appellees  ,to  then  deliver 
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their  check,  which  was  good,  for  the  balance,  according  to 
their  account  of  $976.55,  if  the  appellees  would  then  agree 
to  deliver  the  cut  of  1892  in  the  future.  The  parties  dis- 
agreed, and  hence  this  suit. 

The  declaration  counts  for  lumber  sold  and  delivered.  It 
contains  only  the  common  counts.  The  defendants — appel- 
lants— ^plead  the  general  issue  and  set-oflf.  In  the  latter 
plea  the  claim  is  made  that  plaintiffs  failed  and  refused  to 
deliver  a  large  amount  of  lumber  under  their  contract, 
whereby  defendants  were  greatly  damaged,  etc.  The  claim 
of  appellants  is  this  damage,  on  the  basis  of  150,000  feet 
not  delivered,  would  amount  to  $1,500. 

It  appears  from  the  evidence  that  cash  payments  were 
not  always  made  as  agreed  upon,  but  that  on  December  6, 
1892,  there  was  due  appellees  the  sum  of  $4,094,  for  which, 
on  that  date,  appellants  gave  their  two  notes,  one  for  $2,094, 
due  in  thirty  days,  and  one  for  $2,000,  due  in  sixty  days 
after  date,  which  were  paid  when  due.  At  this  time  the 
appellees  had  sawed  out  for  appellants  a  lot  of  wagon 
tongues,  of  the  value  of  $271.08,  which  had  not  been  deliv- 
ered, but  were  included  in  the  $4,094,  for  which  the  notes 
were  given.  It  further  appears  that  the  tongues  were  still 
in  the  yard  at  the  time  the  suit  was  brought  and  that  no 
demand  was  ever  made  by  appellants  on  appellees  to  load 
the  same  on  the  cars.  Appellees  were  ready  to  do  so  at  any 
time  when  requested. 

It  is  evident  that  appellants  directed  where  the  cars  were 
to  be  billed,  and  when  appellees  were  to  load  them,  although 
appellees  ordered  the  cars.  The  Osgoods  had  the  lumber 
shipped  to  different  places,  where  they  made  sales,  as  we 
understand  the  evidence,  which  is  very  meagerly  set  out  in 
the  abstract. 

The  appellants  rely  upon  erroneous  instructions  for  the 
reversal  of  the  judgment  below. 

The  first  error  relied  upon  is  that  by  appellees'  third  in- 
struction, appellants  were  deprived  of  the  right  to  credit  the 
$271.08,  paid  for  wagon  tongues  not  delivered.  The  effect 
of  the  instruction  was  that  appellants  were  not  entitled  to 
this  credit,  unless  the  evidence  showed  the  appellees  had 
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converted  the  tongues.  The  tongues  belonged  to  appellants, 
who  could  have  had  them  on  demand,  and  therefore  they 
were  not  entitled  to  such  credit.  Thev  evidently  so  under- 
stood  when  they  tendered  the  check  for  $975.55.  The  first 
and  second  instructions  given  for  appellees,  of  which  com- 
plaint is  made,  were  to  the  effect,  that  if  the  jury  believed 
from  the  evidence,  the  appellees  were  to  have  St.  Louis  in- 
spection, and  that  on  disagreement  they  could  terminate  the 
contract,  then  if  the  parties  did  in  good  faith  disagree,  they 
had  the  right  to  terminate  the  contract.  There  was  evidence 
to  sustain  these  instructions. 

Complaint  is  also  made  of  the  fourth  instruction,  given 
for  appellants.  It  was  to  the  effect  that  the  burden  was  on 
appellants  to  prove  their  plea  of  set-off.  It  alleged  a  pur- 
chase of  all  the  cut  of  1892,  and  the  failure  of  appellees  to 
deliver  such  cut,  whereby  appellants  lost  large  profits  on 
contracts  made  by  them.  The  instruction  is  sustained  by 
Kelly  V.  Garrett,  1  Gilm.  649,  652;  Laird  v.  Warren,  92  III 
204." 

The  appellants  were  bound  to  prove  their  plea,  which 
included  the  contract  there  set  out.  After  such  proof  it 
would  devolve  on  the  appellees  to  show  there  was  no  such 
contract.  Eobinson  v.  Parrish,  52  111.  130.  The  burden  of 
proof  is  determined  by  the  pleadings.  Phelps  v.  Jenkins,  4 
Scam.  48.  "  Whenever,  whether  in  plea  or  replication,  or 
rejoinder  or  sur-rejoinder,  an  issue  of  fact  is  reached,  then 
whether  the  party  claiming  the  judgment  of  the  court  as- 
serts an  affirmative  or  negative  proposition,  he  must  make 
good  his  assertion.  On  him  lies  the  burden  of  proof."  1 
Wharton  on  Ev.,  Sec.  354.  The  jury  were  fully  instructed 
that  the  plaintiffs  must  make  out  their  case  by  the  prepon- 
derance of  the  evidence.  The  defendants  were  required  to 
do  the  same  on  the  defense  set  up  in  the  special  plea.  They 
could  not,  by  setting  up  in  their  plea  a  contract  different 
from  that  set  up  by  plaintiffs,  cast  the  burden  of  proof  on 
the  latter  to  show  there  was  no  such  contract.  Robinson 
case,  supra^  is  in  point. 

The  case  was  fairly  tried  on  its  merits,  and  the  judgment 
is  affirmed. 
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Talentine  Densch  y.  Theophlliis  Scott, 

1.  iNJUNcrrioN— 3b  Restrain  a  Tenant  from  Plowing  up  a  Meadow. — 
A  bill  tot  an  injunction  to  restrain  a  t^iant  from  plowing  up  a  meadow 
will  not  be  sustained  where  it  appears  that  the  complainant  has  an  amp]e 
remedy  at  law. 

2.  ShX&— Costa  on  Dissolution— SoUcitoi' 8  Fees, — ^The  design  of  the 
statute  is  to  allow  solicitor's  fees  for  actual  services  performed  in  pro- 
curing the  dissolution  of  the  injunction  and  not  for  services  done  gener- 
ally in  the  case. 

8.  Damaobs — Dissolution  of  Injunction, — "  Lost  time  at  court  and 
procuring  witnesses,"  are  not  proper  elements  of  damages  to  be  allowed 
upiHi  the  dissolution  of  an  injimction. 

4.  Same — What  Are  Not  Proper, — ^Where  an  injunction  to  restrain  a 
tenant  from  plowing  up  a  meadow  on  the  demised  premises  was  im- 
properly issued,  upon  an  application  for  damages  on  its  dissolution,  it 
was  held  that  loss  of  profits  for  not  being  aUowed  to  cultivate  the  land 
in  com,  keeping  an  idle  horse  five  months,  and  loss  on  sale  of  hogs,  etc. , 
were  too  remote  and  speculatiTe. 

Ii^aiietioii.— Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Joseph  P.  Robarts,  Judge,  presiding.  Submitted  at  the  August 
term,  1894.    Affirmed.    Opinion  filed  March  23,  1895. 

TV.  S.  MoBBis,  attorney  for  appellant. 
Rose  &  Sloan,  attorneys  for  appellee. 

Mb.  Justice  Geeen  delivebed  the  opinion  of  the  Coubt. 

Appellant  exhibited  his  bill  for  injunction  against  appellee 
to  the  master  in  chancery  of  Pope  county,  alleging  he  is 
the  owner  of  certain  described  lands  conveyed  to  him  by 
Ann  Calkins,  who  had,  prior  to  his  purchase,  leased  it  to 
appellee;  that  the  lease  is  in  force,  and  by  its  terms  the 
lessee  was  to  cultivate  the  land  in  a  husband-like  manner,  but 
nevertheless  said  appellee  has  threatened  to  and  has  turned 
upon  a  certain  meadow  on  said  land  a  lot  of  hogs;  that  said 
hogs  will,  if  again  tamed  npon  said  land,  destroy  said 
meadow  by  rooting  it  up,  which  will  cause  damage  to  said 
farm  lands  of  fifty  dollars;  that  orator  avers  and  verily  be»  ' 
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lieves  defendant  intends  to  deHi^  said  meadow  entirely  by 
so  turning  his  hogs  upon  the  Mme  or  by  plowing  it  up/and 
this  will  be  so  done  by  him,  not  because  it  is  good  hus- 
bandry so  to  do,  but  from  a  spirit  of  wantonness  and  spite 
against  orator,  who  is  without  remedy  except  in  a  court  of 
chancery.  Prays  for  a  writ  of  injunction  enjoining  defend- 
ant and  all  persons  under  him  from  destroying  said  meadow, 
or  in  any  wise  interfering  with  the  same,  except  for  the 
purpose  of  gathering  the  crops  from  the  same.  It  is  then 
next  alleged  that  orator  will  be  irreparably  injured  if  he  is 
required  to  give  notice  of  this  application  for  this  injunction 
as  defendant  is  now  threatening  to  do  said  injury;  asks 
that  the  writ  be  issued  at  once  and  for  such  other  relief  as 
to  equity  belongs.     No  answer  is  called  for  by  the  bill. 

The  master  ordered  the  issuance  of  the  writ  as  prayed 
for,  and  the  same  was  issued  and  served  February  13,  1892. 

On  March  7,  1892,  appellee  filed  his  answer,  admitting 
that  appellant  is  owner  of  the  land,  but  subject  to  an  unex- 
pired lease  to  defendant,  made  by  appellant's  grantor  before 
the  conveyance,  by  the  terms  of  which  lease  he  was  to  cul- 
tivate said  land  in  a  good  and  husbandlike  manner;  that  he 
turned  hogs  on  the  meadow  situated  on  said  land,  and  would 
do  so  again  if  not  restrained  by  legal  process,  and  that  the 
hogs  would  root  up  said  meadow,  but  not  destroy  it  or  dam- 
,. — age  said  farm  land;  that  he  intends  to  destroy  the  so-called 
meadow  by  pasturtige  and  by  plowing  it  up,  and  avers  that 
this  would  be  good  husbandry  and  not  in  violation  of  the 
terms  of  his  lease;  denies  any  intention  to  destroy  said 
meadow  in  a  spirit  of  wantonness  and  spite,  as  charged, 
and  denies  complainant  is  without  remedy  or  is  entitled  to 
the  relief  as  alleged;  then  sets  up  that  said  meadow  is  old 
and  unproductive,  has  not  been  plowed  for  many  years,  is« 
overgrown  with  weeds  and  briars,  and  the  land  would  yield 
a  larger  rental  to  his  landlord  and  remuneration  to  defend- 
ant by  plowing  and  cultivating  in  corn,  and  that  he  has  the 
right  to  pasture  it  and  plow  it;  that  as  a  part  of  the  consid- 
eration for  accepting  the  said  lease,  it  was  agreed  between 
him  and  his  lessor,  that  said  meadow  should  be  plowed  up 
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and  other  land  sowed  in  grass,  and  that  he  is  ready  and 
willing  to  perform  his  part  of  the  agreement;  that  when  he 
was  restrained  he  was  preparing  to  plow  it  up  for  com;  sets 
up  that  he  is  damaged,  by  reason  of  its  not  being  plowed, 
in  the  sum  of  $75,  and  loss  in  yield  of  corn  $25,  and  by  rea- 
son of  being  restrained  from  tearing  up  the  meadow  by  pas- 
turage he  has  already  sustained  $25  damage  in  and  about 
procuring  other  pasturage  for  his  hogs  and  cattle;  makes 
said  lease  a  part  of  his  answer,  and  prays  that  his  answer 
be  taken  as  a  demurrer.  Eeplication  to  answer  filed  May 
6, 1892.  On  the  25th  of  April,  1892,  a  motion  to  dissolve 
the  injunction  was  overruled.  On  May  5,  1893,  the  court, 
by  its  final  decree,  dissolved  the  injunction  and  dismissed 
the  bill  at  cost  of  Scott,  and  he  took  an  appeal  to  this  court. 

On  May  6,  1893,  appellee  filed  suggestion  of  damages,  and 
on  February  1,  1894,  filed  an  amended  suggestion » of  dam- 
ages. Court  refused  to  allow  any  of  the  damages  suggested, 
after  hearing  evidence,  and  decreed  that  appellee,  Densch, 
pay  the  costs  made  in  or  about  the  motion,  and  that  execu- 
tion  issue  therefor.  From  this  order  he  appealed  to  this 
court.     Both  appeals  to  be  heard  together. 

The  lease  from  Ann  Calkins,  Scott's  grantor,  to  Densch, 
was  dated  January  1,  1890,  expired  in  three  years,  and  the 
meadow  in  question,  containing  eight  to  ten  acres,  was  a 
part  of  the  demised  premises.  By  its  terms,  appellee  was 
to  attend  to  the  farm  and  cultivate  the  same  in  a  good  and 
husbandlike  manner,  and  to  leave  the  same  in  as  good  con- 
dition as  when  he  entered,  usual  wear  and  tear,  and  dam- 
age by  the  elements  excepted.  The  rent  reserved  was  one- 
fourth,  delivered,  of  the  wheat,  oats,  corn  and  potatoes,  and 
one-third  of  the  hay. 

We  think  the  court  did  not  err  in  decreeing  the  dissolu- 
tion of  the  injunction  and  dismissal  of  the  bill.  The  billon 
its  face  presented  no  sufficient  ground  for  equitable  relief, 
but  fixed  a  sum  of  money  as  the  measure  of  all  the  damage 
which  would  result  from  destroying  the  meadow,  and  no 
reason  is  alleged  why  this  sum  could  not  b^  recovered  and 
collected  by  a  suit  at  law.    Aside  from  this,  however,  the 
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court  was  warranted  in  finding  the  material  allegations  of 
the  bill  were  not  proven  by  a  preponderance  of  the  evidence. 
The  only  remaining  question  is,  did  the  court  err  in  disal- 
lowing Densch  any  of  the  damages  claimed  in  his  amended 
suggestion,  as  follows : 

Solicitor's  fees  in  defense  of  the  injunction  suit,  $50;  loss 
in  being  prevented  from  cultivating  the  meadow  in  corn, 
$300;  keeping  idle  horse  five  months,  $20;  loss  by  sale  of 
hogs  for  want  of  corn,  $200;  lost  time  at  court  and  procur- 
ing witnesses,  etc.,  $50. 

The  court  did  not  err  in  refusing  to  allow  solicitor's  fees. 
The  design  of  the  statute  is  to  allow  such  fees  for  actual 
services  performed  to  procure  the  dissolution  of  the  injunc- 
tion and  not  for  attorney's  fees  for  all  that  has  been  or  may 
be  done  in  the  case,  or  for  services  securing  dismissal  of  bill 
on  final  hearing.  Lambert  et  al.  v.  Alcorn,  144  111.  329,  330; 
Blair  v.  Reading,  99  111.  600;  Elder  et  al.  v.  Sabin,  66  111. 
131;  Lerne  v.  Osgood,  57  111.  346;  Collins  v.  St.  Clair,  51 
111.  328. 

The  damages  claimed  for  "loss  in  being  prevented  from 
cultivating  meadow  in  com,"  were  also  properly  disallowed. 
The  evidence  was  conflicting  on  the  question  whether  or 
not  the  crop  of  hay  raised  on  the  meadow  in  1892  was  of 
greater  net  value  than  the  net  value  of  a  crop  of  corn  would 
have  been,  if  planted  that  year  on  the  same  land.  This 
conflict  the  court  settled  against  Densch,  and  we  can  not 
say  the  evidence  did  not  warrant  the  finding  that  the  net 
proceeds  of  the  hay  raised  that  year,  which  Densch  received, 
did  not  equal  at  least  the  net  value  of  his  share  of  a  crop  of 
com,  had  it  been  planted  that  year  on  the  same  land;  hence, 
he  suffered  no  loss  by  being  prevented  from  cultivating  the 
meadow  in  corn,  and  this  was  a  sufficient  reason  for  disal- 
lowing said  item;  and,  so  holding,  we  deem  it  unnecessary 
to  discuss  the  sufficiency  of  another  reason  urged,  viz., 
that  such  damages  are  too  remote  and  speculative,  and 
of  the  same  character  held  to  be  so  in  Alexander  v.  Colcord, 
85  111.  326,  and  other  cases  cited.  The  items,  "  keeping  idle 
horse  five  months,"  and  "  loss  by  sale  of  hogs  for  want  of 
com,"  were  properly  disallowed.    "  Lost  time  at  court  and 
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procaring  witnesses  "  could  not  be  allowed  as  an  element  of 
damages.  Collins  v.  St.  Clair,  supra.  The  judgment  and 
decree  of  the  court,  dissolving  the  injunction  and  dismiss- 
ing the  bill  on  final  hearing,  and  decree  disallowing  any 
damages,  are  affirmed. 


Henry  F.   Campbell^  as  Treasurer  of  the  Carbondale 
Building  and  Loan  Association  y.  Edward 

McGuire^  Assignee. 

1.  pAKTNERsmp— 2)c6f«  Dtie  to  Individual  Partners,— The  individ- 
ual members  of  a  partnership  can  not  prove  a  claim  against  the  joint 
estate  in  competition  with  the  creditors  of  the  firm,  and  thereby  take 
a  part  of  the  fund,  to  the  prejudice  of  those  who  are  not  only  creditors 
of  the  partnership,  but  of  such  members  as  welL 

Claim  in  Probate. — ^Appeal  from  the  County  Ck)urt  of  Union  County; 
the  Hon.  Monroe  C.  Crawford,  Judge,  presiding.  Submitted  at  the 
August  term,  1894.    Affirmed.    Opinion  filed  March  23,  1895. 

,  Isaac  Clements,  attorney  for  appellant 

Wm.  W.  Clemens  and  Wm.  A.  Sohwabtz,  attorneys  for 
appellee. 

Mr.  Justice  Green  delivered  the  opinion  of  the  Court. 

Henry  F.  Campbell,  claiming  as  treasurer  of  said  loan 
association,  on  January  17,  1894,  filed  a  claim  of  $2,171.28 
in  said  County  Court,  against  the  bankrupt  estate  of  Eioh- 
art  &  Campbell,  of  which  firm  Henry  F.  Campbell  was  a 
member.  Exceptions  to  the  claim  were  filed  on  behalf  of 
several  creditors,  and  a  hearing  was  had.  The  court  dis- 
allowed the  claim  and  entered  judgment  against  the  claim- 
ant for  costs. 

It  appears  from  the  evidence  that  on  August  22,  1893,  the 
firm  of  Richart  &  Campbell,  bankers,  made  an  assignment 
for  the  benefit  of  their  creditors,  and  then  had  in  the  bank 
$2^171.28  belonging  to  said  loan  association,  deposited  by 
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Henry  F.  Campbell,  its  treasurer,  and  also  a  member  of  the 
firm,  and  it  was  for  this  debt  the  claim  above  mentioned 
was  made.  On  September  5,  1893,  Campbell  ceased  to  be 
treasurer  and  E.  F.  Mitchell  was  appointed  as  his  successor, 
and  on  that  day  the  whole  sum  of  $2,171.28  was  paid  him, 
as  such  treasurer  and  successor  of  Campbell,  by  one  Samuel 
T.  Brush,  a  friend  of  Campbell,  and  at  his  request,  to  save 
him  from  threatened  proceedings  by  the  sureties  upon  his 
treasurer's  bond.  From  that  date,  therefore,  nothing  was 
due  the  association  from  the  bankrupt  firm. 

More  than  four  months  thereafter  the  claim  was  filed 
against  the  bankrupt  estate  for  the  liquidated  debt,  and  by 
Campbell,  who  had  long  before  ceased  to  be  treasurer,  and 
had  no  right  to  collect  debts,  if  there  were  any  due  and  un*^ 
paid  to  the  association.  Had  there  been  a  debt  due  the  asso- 
ciation, Mitchell,  his  successor  as  treasurer,  alone  had  the 
right  to  file  a  claim  therefor  and  collect  and  receive  it. 

The  debt  having  been  paid  by  Brush  and  others  for  Camp- 
bell, at  his  request,  he  became  their  debtor  for  the  amount 
so  paid,  and  having  thus  satisfied  the  debt  he  owed  the 
association,  the  relation  of  simple  debtor  and  creditor  was 
created  between  himself,  as  an  individual,  and  the  firm  of 
Richart  &  Campbell,  the  liability  of  which  firm  to  him  as' a 
depositor  of  the  said  sum,  was  not  discharged  by  the  pay- 
ment of  said  debt  to  the  association.  His  claim,  had  he 
filed  it,  being  divested,  as  it  was,  of  its  trust  character,  and 
merely  being  an  individual  claim,  could  not  be  permitted  to 
share  equally  with  firm  claims,  but  could  only  be  allowed, 
he  being  a  member  of  the  bankrupt  firm,  to  reach  the  sur- 
plus of  the  firm  assets  assigned.  It  is  a  clear  and  well  estab- 
lished rule,  that  the  individual  partner  can  not  prove  a  claim 
against  the  joint  estate  in  competition  with  the  creditors  of 
the  firm,  who  are,  in  fact,  his  own  creditors,  and  thereby 
take  part  of  the  fund,  to  the  prejudice  of  those  who  are  not 
only  creditors  of  the  partnership,  but  of  himself.  Strat- 
ton  V.  Tabb,  3d  111.  App.  Rep.  228;  Newlin,  Admr.,  v. 
Bailey,  15  Ibid.  199.  We  are  of  opinion  said  claim  filed  by 
Campbell,  as  treasurer,  was  properly  disallowed,  and  the 
judgment  of  the  County  Court  is  aflirmed. 
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Cassidy  Bros.  &  Company  t.  Elk  Grore  Land  and  Cattle 

Company. 
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1.  Factobs — Distinguished  from  Brokers.-- A  factor  is  oue  who,  hav- 
ing goods  in  his  possession,  sells  them,  usually  in  his  own  name,  without 
disclosing  that  of  his  principal;  while  a  broker  does  not  have  such  posses- 
sion, and  acts  always  in  the  name  of  his  principal. 

2.  Stolen  Property— Purc/wwer  of— Liability.— The  rule  is  uniform 
in  this  country  that  the  purchaser  of  stolen  property,  though  sold  by 
him  to  another  party,  is  liable  in  an  action  of  trover  for  its  conversion. 

8.  Same — Commission  Men  in  Selling — Liable  in  Trover. — A  firm  of 
commission  men  received  a  lot  of  cattle  shipped  from  Kansas,  and  sold 
the  same  according  to  the  usual  course  of  its  business.  The  cattle  had 
been  stolen,  and  the  owner  tiraced  them  to  the  commission  men,  who, 
upon  inquiry,  refused  to  give  him  any  information  concerning  the  cattle, 
to  enable  him  to  trace  them.  He  then  brought  a  suit  in  trover  against 
the  commission  men  for  a  conversion  of  the  cattle  and  recovered. 

4.  Contract — For  Keeping  Cattle  Ceases  to  be  Operative,  When. — A 
contract  with  a  i)er8on  for  the  keeping  and  feeding  of  cattle  until  a  speci- 
fied date,  ceases  to  be  operative  if  the  person  keeping  the  cattle  steals 
them,  and  the  owner  may  sue  for  the  cattle  without  waiting  for  the 
expiration  of  the  time  fixed  by  the  contract. 

5.  Measure  op  Damaqes— Conversion  of  Cattle.— "Where  cattle  are 
converted  to  one's  use  and  sold  by  him,  the  measure  of  damages  is  the 
▼alue  of  the  cattle  at  the  time  of  {he  conversion,  with  interest  thei-eon  to 
the  date  of  the  triaL 


Trover.— Appeal  from  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  AlA)NZO  S.  WiLDERMAN,  Judge,  presiding.  Peclaration  in  trover; 
plea  of  the  general  issue;  jury  waived  and  trial  by  the  court;  finding 
and  judgment  for  plaintiff;  appeal  by  defendant.  Submitted  at  %he 
August  term,  1894.    Affirmed.    Opinion  filed  March  28, 1895. 

Appellant's  Brief,  McDonald  &  Howe  anp  li,  H.  IIite, 

Attorneys. 

Where  the  factor,  acting  in  good  faith  and  in  the  course 
of  business,  has  sold  the  goods  as  agent  thereby  and  has 
paid  over  the  proceeds  to  his  consignor  without  notice  that 
he  is  not  the  owner,  he  can  not  subsequently  be  held  to  the 
owner  for  a  conversion.  Meohem  on  Agency,  1050;  Boaoh 
V.  Turk,  9  Heisk.  (Tenn.)  708;  24  Am.  Kep.  306. 

In  actions  of  trover,  it  is  essential  that  the  plaintiff,  at  the 
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time  of  the  alleged  conversion  of  the  property,  have  had  not 
only  the  right  of  property  in  the  chattel,  but  the  right  to 
the  immediate  possession  of  the  same.  2  Greenleaf  on  Evi- 
dence, Sec.  636. 

Appellee's  Brief,  Dill  &  Schaefer,  Attorneys. 

Appellee  contended  that  the  case  of  Fawcett  v.  Osboi'n, 
32  111.  411,  is,  in  its  facts,  very  nearly  like  the  case  at  bar, 
and  settles  the  law  in  favor  of  the  appellee.  See  also.  Bur- 
ton V.  Curyea,  40  111.  320;  Gibbs  v.  Jones,  46  111.  319;  Klein 
v.  Seibold,  89  111.  640;  McCuUy  v.  Hardy,  13  111.  App.  631; 
Hutchinson  v.  Oswald,  17  111.  App.  28;  Montague  v.  Ficklin, 
18  111.  App.  99;  Ellsner  &  Co.  v.  RadcliflFe,  21  111.  App.  195; 
6th  Wait's  Actions  and  Defenses,  Sec.  1,  page  163, 

The  owner  of  stolen  property  can  maintain  an  action  for 
its  value  against  a  party  who  has  innocently  purchased  it 
and  resold  it  in  good  faith.     Sharp  v.  Parks,  48  111.  511. 

It  is  not  necessary  to  render  one  liable  in  trespass  or  tro- 
ver, that  there  should  be  an  appropriation  of  the  thing  to 
the  party's  own  use  or  beneficial  enjoyment.  The  disposing 
or  assuming  to  dispose,  of  another  man's  goods,  without  his 
authority,  is  a  conversion  of  them.  Mead  v.  Thompson,  78 
111.  62. 

An  agent,  auctioneer,  oflScer,  sheriff,  constable  or  private 
person  who  sells  stolen  goods  is  liable  in  trover.  Cooley  on 
Torts,  pages  448,  451;  6  Wait,  140,  141,  164,  167. 

Mr.  Justice  Sample  delivered  the  opinion  of  the  Court. 

On  October  1,  1893,  the  appellee  placed  two  hundred  and 
fifty  head  of  cattle  in  the  care  of  J.  F.  New,  under  a  writ- 
ten contract,  to  be  fed  and  cared  for  on  his  farm  near  Derry, 
Kansas,  until  about  the  first  of  May,  1894.  On  October  15, 
1893,  New,  fraudulently  and  without  authority,  shipped 
forty-nine  head  of  these  cattle  to  appellants,  who  were  live 
stock  commission  men  at  East  St.  Louis,  Illinois.  The  cat- 
tle arrived  at  said  city  on  the  16th  day  of  October,  and  were 
unloaded  in  the  yards  of  the  National  Stock  Yards  Co. 
where  they  remained  until  sold  the  next  day  by  an  agent 
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of  appellants  to  Hefroitt  &  Co.,  for  $957.57,  to  whom  they 
were  delivered.  The  net  proceeds  of  the  sale  after  deduct- 
ing freight,  yardage,  feed  and  commissions  amounted  to 
8746.50,  which  was  paid  to  one  Davis,  in  whose  name  the 
cattle  were  shipped.  This  money  was  paid  by  Davis  to 
New.  The  appellants  had  no  notice  of  any  fraud,  or  that 
Davis  was  not  the  owner  of  the  cattle. 

The  appellee  did  not  learn  of  the  loss  of  the  cattle  until 
about  the  middle  of  December  when  New  was  arrested  for 
embezzlement  and  pleaded  guilty.  The  cattle  were  traced  to 
appellants,  of  whom  inquiry  was  made  as  to  whom  the  cat- 
tle had  been  sold,  with  a  view  of  recovering  them,  but  they 
declined  to  furnish  any  information,  deeming  the  inquiry  an 
impertinence.  The  cattle  could  not  be  traced  any  further, 
and  this  suit  was  brought  in  trover  for  their  conversion. 
There  is  no  doubt*  but  that  appellants  acted  in  entire  good 
faith,  and  made  the  sale  of  the  cattle  as  commission  men  in 
the  usual  course  of  business.  They  should,  however,  have 
given  appellees  full  information  in  regard  to  their  cattle 
after  they  learned  the  cattle  had  been  stolen. 

The  defense  interposed  by  them  now  is,  that  being  mere 
factors  in  making  the  sale,  they  are  not  liable  in  this  action 
for  conversion.  The  authorities  are  not  entirely  uniform  as 
to  the  law  of  liability  in  a  case  like  this.  A  factor  is  said 
to  be  one  who,  having  the  goods  in  his  own  possession,  sells 
them  usually  in  his  own  name  and  without  disclosing  that 
of  his  principal;  while  a  broker  does  not  have  such  posses- 
sion and  acts  always  in  the  name  of  his  principaL  Notes  to 
Biglow  V.  Walker,  58  Am.  Dec,  159.  Factors,  more  than 
any  other  kind  of  agents,  have  dominion  over  the  property 
they  sell.  They  can  sue  in  their  own  name,  for  the  price 
of  goods  sold  by  them.  Wharton  on  Agency,  Sec.  755. 
The  law  would  not  afford  them  relief  where  it  would  not 
other  agents.  The  Supreme  Court  of  this  State  has  not  yet 
decided  the  law  of  liability  of  agents  in  a  case  like  this,  so 
far  as  we  have  been  able  to  discover.  The  case  of  Fawcett 
V.  Osborn,  32  111.  411,  so  strongly  relied  on  by  appellee,  was 
based  on  a  suit  against  the  purchaser  of  the  goods,  which  is 
true  of  all  the  other  Illinois  cases  cited. 
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The  rule  is  uniform  in  this  country,  that  the  purchaser  of 
stolen  property,  though  sold  by  him,  is  liable  in  an  action  of 
trover  for  its  conversion. 

The  most  elaborate  discussion  of  the  question  of  the  lia- 
bility of  an  agent  that  we  have  observed  is  found  in  the 
case  of  Hoffman  v.  Carow,  22  Wend.  285,  by  the  Court  of 
Errors  of  New  York.  There  an  auctioneer  had  sold  stolen 
property  and  after  the  most  careful  and  exhaustive  investi- 
gation, it  was  held,  the  auctioneer,  though  entirely  innocent 
of  wrongdoing,  and  having  made  the  sale  in  the  usual  course 
of  business,  was  liable. 

The  same  rule  of  liability  as  to  auctioneers  is  laid  down 
by  the  Supreme  Court  of  Michigan,  in  Kearney  v.  Clutton, 
59  N.  W.  419. 

In  Consolidated  Co.  v.  Curtis,  1  Q.  B.  494,  decided  in  1892, 
auctioneers  under  a  similar  state  of  facts  were  held  liable. 

The  same  rule  is  laid  down  in  Lafayette  Co.  Bank  v.  Met- 
calfe, 40  Mo.  App.  494.  It  is  there  said,  if  an  agent  sells  the 
property  of  another  and  thereby  cuts  off  the  owner's  power 
to  recover  the  same,  or  renders  the  person  holding  it  liable 
therefor,  he  will  be  liable  for  conversion,  notwithstanding 
his  ignorance  of  the  real  ownership  of  the  property.  See, 
also,  Baker  v.  Beers,  64  N.  H.  102. 

The  rule  announced  in  the  foregoing  cases  seems  to  have 
been  generally  adopted  in  this  country.  It  is  based  on  the 
principle  that  one  who  has  no  title  or  right  to  property  can 
not  pass  it  to  another,  and  that  he  who  exercises  dominion 
over  the  same,  though  temporarily,  in  attempted  aid  of  such 
transfer,  is  guilty  of  conversion.  As  against  this  view,  it  is 
urged  that  such  a  rule  imperils  great  commercial  interests, 
and  that  those  great  agencies  by  which  property  is  necessa- 
rily  transferred  from  seller  to  buyer,  should  not  be  required 
to  investigate  title  to  the  property  handled  at  the  peril  of 
liability  for  its  value.  There  is  much  force  in  this  conten- 
tion, which  has  been  exhaustively  discussed  in  the  cases  re- 
ferred to,  and  yet,  in  principle,  it  is  difficult  to  see  why,  if  the 
innocent  purchaser  of  stolen  property  is  liable,  the  agent, 
who  should  know  better  than  he,  the  title,  and  who  induced 
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the  purchase,  should  not  also  be  equally  liable.  If  the  pur- 
chaser is  guilty  of  a  tort,  the  one  who  suggests  it  and  aids 
in  its  commission,  according  to  the  fundamental  rules  of 
law  is  equally  guilty.  There  are  no  agencies  in  torts. 
Manv  other  coofent  reasons  are  stated  for  this  rule  of  liabil- 
ity,  some  of  them  founded  upon  the  fundamental  principles 
of  the  right  of  property,  and  others  on  public  policy.  The 
only  case  cited  by  appellants  sustaining  a  contrary  view  is 
that  of  Roach  v.  Turk,  9  Heiskell  (Tenn.)  208.  It  holds  that 
in  order  to  make  the  factor  liable,  demand  must  be  made  on 
him,  while  the  property,  or  its  proceeds,  are  in  his  hands,  or 
notice  of  defective  title  must,  during  such  time,  be  brought 
to  his  attention,  for  it  is  said  the  factor  has  no  knowledge 
of  the  title,  nor  has  he  the  means  of  knowledge.  This  rea- 
soning is  not  satisfactory,  for  the  factor  certainly  has  a  bet- 
ter opportunity  to  know  the  title  of  the  property  he  sells 
than  the  one  whom  he  induces  to  buy  it,  which  buyer,  this 
case  concedes,  would  be  liable  for  conversion,  though  he  had 
sold  it  in  absolute  good  faith. 

The  case  in  hand,  in  its  facts,  illustrates  the  necessity  for 
the  rule  of  liability  laid  down  by  the  authorities.  This 
appellee,  the  plaintiff  below,  sought  of  appellants  informa- 
tion so  they  might  traoe  the  cattle  and  obtain  possession 
thereof,  which  was  deemed  an  impertinence.  By  reason  of 
such  refusal  the  appellee  could  not  find  its  cattle.  Had  it 
been  able  to  find  them,  unquestionably  replevin  could  have 
been  maintained  for  their  recovery.  The  conduct  of  these 
appellants  balked  appellee  in  its  efforts  in  that  direction. 
The  parties  who  shipped  them  were  evidently  worthless,  so 
appellee  was  without  any  effective  remedy,  if  it  could  not 
maintain  an  action  against  appellants.  The  appellants, 
doubtless,  will  not  in  the  future  deem  such  inquiries  as  were 
made  by  appellees,  impertinent. 

Such  conduct  is  made  the  basis,  in  one  of  the  cases  referred 
to,  for  holding  agents  liable,  for  it  is  said,  in  effect,  the 
owners  would  not  be  able  to  follow  their  property,  if  there 
was  no  inducement  for  the  agents  to  aid  them,  and  therefore, 
on  the  ground  of  public  policy  as  well  as  of  principle,  they 
should  be  held  liable. 
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It  is  suggested  by  appellants  that  the  contract  between 
appellee  and  New,  for  the  feeding  and  care  of  the  cattle,  was 
in  the  nature  of  a  mortgage,  which  should  have  been 
recorded* 

It  has  none  of  the  features  of  a  mortgage.  This  position 
is  not  tenable. 

,It  is  also  suggested  that  as  New,  by  the  contract,  had  the 
right  to  the  possession  of  the  cattle  until  May  1,  1894,  that 
the  appellees  could  not  maintain  this  action,  having,  as 
claimed,  no  right  of  possession  until  the  expiration  of  such 
time.  Suffice  it  to  say  that  the  contract  ceased  to  operate, 
at  least  as  to  these  cattle,  the  moment  New  stole  them.  If 
so  as  to  New,  it  is  equally  true  as  to  appellants.  Counsel 
can  hardly  be  serious  in  presenting  such  a  proposition  to  the 
court. 

Cross-errors  are  assigned  by  appellee  on  the  holding  of 
the  court,  at  the  instance  of  appellants,  that,  "  the  conver- 
sion complained  of  was  the  act  of  defendants  in  receiving 
and  selling  cattle  at  East  St.  Louis,  and  if  they  are  guilty  at 
all,  the  basis  of  the  damages  recoverable  against  them,  is  the 
value  at  that  time  with  legal  interest."  The  court  rendered 
judgment  on  that  basis  for  $976.48.  There  was  proof  on  the 
part  of  appellee  that  the  cattle  were  worth  at  Derry,  Kan- 
sas, on  October  15th,  the  date  of  their  shipment,  $30  per 
head,  or  $1,470. 

The  appellee  cite  the  case  of  Sturgis  v.  Keith,  57  111.  458, 
and  a  number  of  other  authorities,  holding  the  rule  to  be, 
"  that  the  current  or  market  value  of  property  at  the  time  of 
conversion,  with  interest  from  that  time  until  the  trial,  is  the 
true  measure  of  damages."  This  rule  is  exactly  applicable 
to  that  applied  by  the  court.  The  conversion  sued  for  was 
that  of  appellants  and  not  that  of  New.  It  is  not  questioned 
but  that  appellants  got  the  full  market  price  for  the  cattle 
at  East  St.  Louis,  at  the  iinie  of  the  conversion  hy  thein. 
They  were  ip  no  way  legally  connected  with  the  conversion 
by  New.  Their  act  did  not  relate  back  to  his.  No  author- 
ity is  cited  in  favor  of  that  view.  They  were  not  legally  or 
morally  responsible  for  what  he  did. 

The  judgment  is  affirmed.. 
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Daniel  Hogan  y.  Melanethon  Easterday. 

1.  Statute  of  Frauds— 3ft»f  be  Pleaded— Waiver.— Where  the 
statute  of  frauds  is  not  pleaded,  or  in  any  manner  expressly  relied  upon 
as  a  defense  during  the  trial,  its  protection  is  waived  and  it  is  too  late 
to  raise  the  question  for  the  first  time  on  a  motion  for  a  new  trial  or  on 
error  or  appeal. 

Assumpsit  for  money  had  and  received.  Appeal  from  the  Circuit 
Court  of  Alexander  County;  the  Hon.  Ouyeb  A.  H arkbr,  Judge,  pre- 
siding. Declaration;  common  counts  and  plea  of  the  general  issue; 
trial  by  jury;  verdict  and  judgment  for  the  plaintiff;  appeal  by  de- 
fendant. Submitted  at  the  August  term,  1894.  Affirmed.  Opinion 
filed  March  23,  1895. 

Green  &  Gilbert  afld  Walter  Warder,  attorneys  for 
appellant. 

Botkr  &  Butler,  attorneys  for  appellee. 

Mr.  Pbesidino  Justice  Scofield  delivered  the  opiniok 
OF  THE  Court. 

Appellee  recovered  a  judgment  against  appellant  for  the 
balance  of  $270,  alleged  to  be  dae  him  as  one-half  of  the 
profits  on  the  purchase  and  sale  of  certain  real  estate,  under 
an  agreement  between  the  two  men  that  they  should  share 
equally  in  the  profits  of  the  transaction^ 

There  was  a  sharp  conflict  of  the  evidence  as  to  whether 
or  not  this  was  the  agreement,  but  the  evidence  unquestion- 
ably justified  the  finding  of  the  jury  in  appellee's  favor  upon 
this  point. 

It  is  insisted,  however,  that  even  though  such  an  agree- 
ment may  have  been  made,  a  full  settlement  between  the 
parties  was  afterward  effected  upon  a  full  disclosure  of  the 
facts,  whereby  appellee  accepted  a  certain  sum  of  money  as 
the  balance  due  him.  This,  if  true,  certainly  constituted  a 
defense  to  the  action. 

Appellant  sold  the  land  for  railroad  purposes  for  $S25. 
In  order  that  others  might  be  deceived  into  selling  theii 
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land  at  a  low  price,  the  railroad  agent  caused  the  considera- 
tion to  be  stated  in  the  deed  at  $250.  Appellant  telephoned 
appellee  that  he  had  sold  the  land  for  $250.  After  the  rail- 
road company  had  completed  the  purchase  of  such  other 
lands  as  they  desired,  another  deed  was  made  for  the  land 
in  question,  which  stated  the  true  consideration.  There  is 
no  dispute  between  the  parties  as  to  these  facts. 

Appellee  swears  that  appellant  kept  him  in  ignorance  of 
the  real  consideration  for  the  land  till  after  the  alleged  set- 
tlement had  been  made;  that  the  settlement  was  made  upon 
the  basis  of  the  consideration  named  in  the  first  deed,  ap- 
pellant, even  at  the  time  of  the  settlement,  declaring  that 
this  was  the  amount  actually  received.  Appellant  swears  to 
a  contrary  state  of  facts.  There  is  evidence  tending  to 
corroborate  each  of  the  parties. 

Upon  the  whole  record,  therefore,  the  verdict  of  the  jury 
is  not  manifestly  against  the  weight  of  the  evidence  on  the 
question  of  settlement.  On  the  contrary,  the  verdict  is 
abundantly  justified  by  the  evidence. 

The  claim  made  upon  the  trial  that  this  was  a  partnership 
transaction,  and  for  that  reason,  cognizable  only  by  a 
court  of  equity,  has  been  abandoned  in  view  of  the  law  on 
this  point  as  laid  down  by  the  Supreme  Court  in  Morton 
V.  Nelson  et  al.,  145  111.  586. 

It  is  argued  that  the  statute  of  frauds  is  a  bar  to  this  ac- 
tion. The  statute  of  frauds  was  not  pleaded,  nor  was  it 
in  any  manner  expressly  relied  upon  as  a  defense  during 
the  trial.  In  such  case,  the  protection  of  the  statute  is 
waived,  and  it  is  too  late  to  raise  the  question  for  the  first 
time  on  motion  for  a  new  trial,  or  on  error,  or  appeal. 
Finucan  et  al.  v.  Kendig  et  al.,  109  111.  198;  Gordon  et 
al.  V.  Keynolds,  114  111.  118;  Chicago  Attachment  Co.  v. 
Davis  Sewing  Machine  Co.,  142  111.  171. 

There  is  no  material  error  in  the  rulings  of  the  court  in 
giving  and  refusing  instructions.  The  instructions  given, 
when  considered  together,  presented  the  law  with  sufiicient 
accuracy  to  enable  the  jury  to  fairly  and  properly  pass  upon 
the  issues. 

The  judgment  of-  the  Circuit  Court  is  affirmed. 
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Tottlebenv.  Blankenship. 


Emannel  Tottleben  y.  Boss  Blankenship. 

1.  SuiNDER — Actionable  Words, — To  charge  a  iwraon  with  mali- 
ciously killing  a  domestic  animal,  is  actionable. 

2.  SAME-^When  AU  the  Words  Uttered  Do  Not  Amount  to  a  Charge 
of  Crime. — In  an  action  for  slander  it  may  be  shown  that  all  the  words 
uttered  at  the  time  did  not  charge  any  crime,  and  that,  so  considered,  no 
crime  was  intended  to  be  charged. 

8.  Same — The  Sense  in  Which  the  Words  Are  Understood. — A  wit- 
ness in  an  action  for  slander,  may  be  asked  as  to  the  impressions  the 
words  made  upon  him,  as  to  whether  the  person  speaking  the  words  in- 
tended to  impute  a  crime,  or  he  may  state  his  opinion  of  the  sense  in 
which  the  slanderous  words  were  understood  as  to  imputing  crime. 

4.  PufiADiNO — Notice  with  the  Geneixd  Issue  in  Slander. — A  notice 
which  presents  no  defense  is  insufficient,  and  evidence  oifered  under  it 
should  be  rejected. 

5.  Evidence — Mitigation  Under  the  General  Issue. — Under  the  gen- 
eral issue  in  slander,  all  the  facts  relating  to  tlie  making  of  the  charge 
may  be  offered  in  mitigation  of  damages. 

6.  Mitigation  of  Damaoba—  Want  of  Escpress  Malice.— The  want  of 
express  malice  may  be  shown  in  mitigation  of  damages  in  actions  of 
slander. 

7.  Notice — When  Implied. — ^To  willfully  charge  a  person  with  the 
commission  of  a  crime  implies  malice  in  law,  that  can  not  be  rebutted, 
though  all  the  words  of  the  conversation  may  be  shown  to  determine 
whether  such  implication  arises,  if  the  meaning  of  the  words  is  doubtful. 

8.  Damages —  When  Implied.  — ^When  the  slanderous  words  are  proved , 
some  damages  are  implied  in  law,  and  so  the  plaintiff,  upon  making 
proof  of  the  charge,  is  entitled  to  a  verdict  for  something. 

9.  Tbiais^ Examination  of  Witnesses  by  the  Court. — Where  the  court 
by  examination  of  witnesses  in  an  action  of  slander,  creates  an  impres- 
sion that  if  the  defendant  expressed  an  opinion,  etc.,  he  would  not  be 
liable,  although  he  had  made  the  direct  charge,  and  the  jury  finds  for 
the  defendant,  the  verdict  will  be  set  aside. 

10.  Slanderous  Words — How  to  be  Construed. — Slanderous  words 
must  be  construed  in  the  sense  which  the  hecirers  of  common  understand- 
ing would  ascribe  to  them. 

Action  for  Slander. — ^Appeal  from  the  Circuit  Court  of  Williamson 
County;  the  Hon.  Alonzo  K.  Vickers,  Judge,  presiding.  Declaration 
in  case;  plea,  not  guilty,  with  notice,  etc.;  trial  by  jury;  verdict  for 
defendant;  appeal  by  plaintiff.  Submitted  at  the  August  term,  1894. 
Reversed  and  remanded.    Opinion  filed  March  23,  1895. 

Clemens  &  Warder,  attorneys  for  appellant. 
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Young  &  Baker,  attorneys  for  appellee. 

Mr.  Justice  Sample  delivered  the  opikion  of  the  Court. 

The  appellant  in  his  declaration  alleges  appellee  spoke 
and  published  of  and  concerning  him  certain  false  and  de- 
famatory words,  which  are  set  out  in  various  forms,  all  to 
the  effect  that  he  maliciously  charged  appellant  with  having 
killed  his  heifer,  while  trespassing  on  the  latter's  premises. 
To  willfully  and  maliciously  kill,  wound,  maim  or  disfigure 
a  domestic  animal  is  punishable  by  imprisonment  in  the  pen- 
itentiary for  a  period  not  less  than  one  nor  more  than  three 
years,  or  by  a  fine  not  exceeding  $1,000,  or  both.  Sec.  203, 
Chap.  38,  Statute.  A  person  wounding  or  maiming  a  tres- 
passing domestic  animal  is  liable  under  this  section.  Snap 
V.  People,  19  111.  80. 

The  appellee,  therefore,  charged  appellant  with  the  com- 
mission of  a  crime,  revolting  in  its  character.  To  kill  a 
dumb  brute,  because,  in  following  its  natural  instincts,  it 
seeks  food  on  another  than  its  owner's  premises,  is  abhorrent. 
To  willfully  and  rashly  do  the  act  implies  malice.  Love  v. 
Moore,  45  111.  12. 

To  willfully  charge  the  commission  of  the  crime  implies 
malice  in  law,  that  can  not  be  rebutted  (Gilmer  v.  Eubanks, 
13111.  271),  though  all  the  words  of  the  conversation  may 
be  shown  to  determine  whether  that  implication  would 
arise,  if  the  meaning  is  doubtful.  McKee  v.  Ingalls,  4 
Scam.  30.  Or  it  may  be  shown  that  all  the  words  uttered  at 
the  time  did  not  charge  any  crime,  and  that,  so  considered, 
no  crime  was  intended  to  be  charged.    Cooley  on  Torts,  199. 

In  this  case  the  plaintiff  clearly  proved  the  slanderous 
charge.  The  defendant  did  not  deny  that  he  charged  plaint- 
iflf  with  killing  his  heifer.  In  fact,  he  had  sued  the  plaintiff 
for  the  value  of  his  heifer  on  account  of  such  killing,  and 
was  defeated  in  the  action. 

The  general  issue  was  pleaded  and  also  notice  given  that 
defendant  would  offer  to  show  that  the  heifer  "  came  to  her 
death  bj'^  reason  of  wounds  inflicted  by  some  kind  of  an  in- 
st rumen t  that  would  produce  a  wound  like  a  three-pronged 
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pitxjhfork,  and  that  said  woands  were  received  while  upon 
the  premises  or  in  the  stable  of  plaintiff."  Such  notice  does 
not  propose  proof  of  justification.  It  does  not  give  notice 
of  proof  that  this  plaintiff  inflicted  such  wounds.  Ko  issue 
of  law  or  fact  can  be  formed  on  a  mere  notice.  It  can  be 
tested  on  the  trial  when  evidence  is  offered  under  it.  If  it 
presents  no  defense,  then  the  evidence  will  be  rejected. 
Burg  win  v.  Sabcock,  11  111.  20.  It  is  not  necessary  to  as- 
sume any  evidence  was  offered  under  it.  Under  the  general 
issue  all  the  facts  relating  to  the  making  of  the  charge  may 
be  offered  in  mitigation.  That  is,  what  was  said  "by  the 
defendant  at  the  time  to  the  witnesses  by  whom  the  slander- 
ous charges  were  proven,  may  be  shown  to  show  the  charge 
was  not  reckless  and  wanton.  Thomas  v.  Dunaway,  30  111. 
373.  The  want  of  express  malice  may  be  shown  in  mitiga- 
tion. Storey  v.  Wallace,  60  111.  51.  The  fact  that  when 
the  defendant  went  after  the  heifer  she  was  sick,  laid  down, 
etc.,  mav  be  so  shown. 

The  court  can,  by  instructions,  limit  such  evidence,  to  its 
prox)er  purpose.  In  view  of  the  insufficiency  of  the  notice, 
we  have  a  right  to  assume,  evidence  in  the  record  that  would 
otherwise  have  been  objectionable,  was  so  offered. 

The  slanderous  charges  being  proved,  some  damages  are 
implied  in  law;  Baker  v.  Young,  44  HI.  42;  therefore,  the 
plaintiff  was  entitled  to  a  verdict  for  something. 

The  verdict  for  the  defendant  is  probably  explainable  on 
the  impression  created  by  the  examination  of  the  witnesses 
by  the  court,  by  whom  the  slanderous  charges  were  proven. 

That  impression  is  that  if  the  defendant  expressed  an 
opinion,  the  plaintiff  was  guilty  of  killing  his  heifer  with  a 
fMtchfork,  then  he  was  not  liable,  although  he  had  made 
the  direct  charge  averred  in  the  declaration.  The  court 
may  not  have  intended  to  create  such  an  impression,  but  we 
think  it  was  created,  and  accounts  for  this  verdict.  No  law 
is  cited  supporting  the  view  that  slanderous  words  are  not 
actionable  because  they  .are  the  results  of  an  opinion  formed 
from  certain  facts.  The  reasons  given  to  support  the  charge 
would  only  tend  to  deepen  the  impression  in  the  mind  of 
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the  hearer  and  thereby  do  greater  injury  to  the  person  so 
charged  if  it  was  false.  It  was  not  for  the  witness,  in  any 
event,  to  give  his  understanding  that  the  defendant  was  ex- 
pressing an  opinion  if  the  defendant  spoke  the  words  charged. 
It  was  evident  the  witness  understood  defendant  was  mak- 
ing a  direct  charge  against  the  plaintiff.  The  proof  shows 
he,  unqualifiedly,  did  make  such  charge.  A  witness  may  be 
asked  as  to  the  impression  the  words  made  on  him,  as  to 
whether  the  person  speaking  the  words  intended  to  impute 
crime  (McKee  v.  Ingalls,  4  Scam.  32),  or  get  his  opinion  of 
the  sense  in  which  the  slanderous  words  were  understood  as 
to  imputing  crime,  etc.    Nelson  v.  Borchenius,  52  111.  236. 

The  words  herein  must  be  construed  in  the  sense  which 
hearers  of  common  understanding  would  ascribe  to  them 
and  it  was  the  defendant's  duty  to  avoid  the  use  of  lan- 
guage which  was  slanderous  in  the  minds  of  reasonable 
men  who  might  hear  him  (Nelson  case,  8upra\  unless  he 
could  prove  the  truth  of  his  charge. 

The  fifth  instruction  given  for  the  defendant  was  some- 
what in  the  line  of  such  examination. 

The  jury  was  instructed :  "  In  this  case,  though  the  jury 
may  believe  from  the  evidence  that  the  defendant  did  speak 
the  slanderous  words  charged  in  the  declaration,  still,  if  the 
jury  further  believe  from  the  evidence  and  the  facts  and 
circumstances  proved  on  the  trial,  that  the  defendant  did 
not  intend  to  impute,  and  the  hearers  did  not  understand 
him  to  impute  to  the  plaintiff,  the  offense  which  the  words 
might  under  other  circumstances,  naturally  import,  then 
the  jury  should  find  the  defendant  not  guilty." 

There  is  no  evidence  in  this  record  to  sustain  or  justify 
this  instruction.  The  jury  would  probably  consider  it 
was  based  on  the  examination  of  the  witnesses  made  by  the 
court,  part  of  which  runs  as  follows  :  "  Q.  You  did  not 
understand  that  he  had  seen  this  man  run  a  pitchfork  into 
his  animal,  or  anything  of  that  kind  ?  A.  No,  sir.  Q. 
He  simply  claimed  that  he  gathered  that  from  the  circum- 
stances i  A,  Yes,  sir.  Q.  And  you  took  it  as  an  opinion 
of  his?     A.    Yes,  sir.    Q.    That  is  what  I    have  been 
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trying  to  get  at,  whether  he  gave  it  out  that  this  man  run  a 
pitchfork  into  his  heifer,  or  whether  he  gave  it  to  you  as 
his  opinion  from  the  circumstances  ?  A.  Yes,  sir."  This 
examination  was  not  proper  and  no  instruction  could  legally 
be  based  on  it.  The  judgment  is  reversed  and  the  cause 
remanded. 


City  of  Centralia  v.  Thomas  A.  Wright. 
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1.  Waterworks— Pt>ii?€r  of  Cities  and  VUlagea  to  &caf.— Under  the  |  58  51 
provisions  of  Par.  175  and  176,  Ch.  24,  R.  S.,  a  city  has  power  to  establish  jUS  *426 
waterworks,  to  acquire  and  hold  the  necessary  land  for  the  same  by  con- 
demnation or  otherwise,  and  to  construct  thereon,  in  a  proper  manner, 
suitable  structures  and  reservoirs  for  the  purpose  of  collecting 
and  holding  a  supply  of  water  for  the  use  of  the  inhabitants,  subject, 
however,  to  the  provisions  of  Art.  2,  Sec.  13,  of  the  Constitution,  provid- 
ing that  private  property  shaU  not  be  taken  or  damaged  for  public 
use,  without  just  compensation. 

2.  ShX&— Permanent  Structures— Damages,— VHierQ  a  city  erects  a 
dam  as  a  part  of  a  system  of  waterworks,  being  of  a  permanent  char- 
acter, to  be  maintained  as  a  permanent  structure  for  a  proper  public  use, 
a  person  whose  property  is  damaged  thereby,  may  recover  in  one  suit 
all  the  damages,  present  and  prospective,  necessarily  resulting  to  him  from 
its  erection. 

3.  Damages— For  the  Erection  of  Structures, — Where  a  structure  is 
lawfully  erected,  if  permanent  in  its  character  and  properly  constructed, 
and  a  suit  is  brought  to  recover  damages  by  reason  of  the  erection  of 
such  structure,  one  recovery  will  be  for  all  future  actions  for  the  same 
cause;  but  where  the  construction  is  faulty  and  imperfect,  the  rule  does 
not  apply. 

4.  SilMBt— Imperfect  Structures,— A  structure,  faulty  and  imperfect, 
may  properly  be  deemed  a  nuisance  and  presumed  to  be  permanent  and 
for  the  continuance  of  which  successive  suits  may  be  maintained  as 
often  as  an  injury  is  thereby  occasioned. 

5.  Sawo— Action  for.  When  it  Does  Not  Pass  by  Deed.— Where 
structures  are  permanent  in  their  form  and  character,  and  the  injury 
occasioned  to  the  adjoining  property  is  a  loss  to  the  owner  for  which  he 
has  a  cause  of  action,  and  which  does  not  pass  by  his  deed,  he  alone,  and 
not  his  grantee,  can  maintain  an  action  for  the  injiuy  and  resulting 
damage. 

6.  Same— Present  and  Future  Permanent  Structures,— Where  an  in- 
jury to  real  estate  is  permanent  in  its  nature,  and  not  of  a  temporary 
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character,  the  owner  may  recover  not  only  for  the  present,  but  also  for 
future  damages,  as  for  depreciation  in  the  value  caused  by  the  erection 
of  an  obstruction  or  nuisance,  and  such  recovery  will  be  a  bar  to  any 
other  suits  for  damages  growing  out  of  the  continuance  of  the  cause  of 
injury. 

7.  "SmaAVCES— Damages  and  When  They  -4ccr?ce.— Where  the  orig- 
inal nuisance  to  land  is  of  a  permanent  character  so  that  damages 
thereby  inflicted  are  permanent,  a  recovery  not  only  may,  but  must  be, 
had  for  all  the  entire  damage  in  one  suit,  and  such  damages  accrue  from 
the  time  the  nuisance  is  created. 

8.  Measure  op  Damages— i'Vom  Public  Structures.— The  depreciation 
in  the  market  value  of  laud  arising  from  a  permanent  injury  thereto 
caused  by  the  erection  of  a  structure,  is  a  proper  measure  of  damages  to 
the  owner. 


Action  for  Damages  resulting  from  the  erection  of  a  dam.  Appeal 
from  the  Circuit  Court  of  Marion  County;  the  Hon.  Benjamin  R.  Bur- 
ROUOHS,  Judge,  presiding.  Declaration  in  case;  pleas  of  the  general 
issue  and  statute  of  limitations:  trial  by  the  court;  finding  and  judg- 
ment for  plaintiff;  appeal  by  defendant;  submitted  at  the  August  term, 
1894.    Aifirmed.    Opinion  filed  March  23,  1895. 

■ 

Statement  of  the  Case. 

This  suit  was  brought  by  appellee  against  appellant  for 
constructing  a  dam  across  a  stream  and  thereby  stopping 
the  flow  of  water  in  its  natural  course  and  backing  it  up 
upon  appellee's  land,  damaging  said  land  as  a  pasture  and 
for  farming  purposes;  also  destroying  a  ford  across  the 
stream,  by  which  appellee  had  obtained  convenient  access 
to  the  land.  The  cause  was  tried  by  the  court  and  a  finding 
for  plaintiff  and  judgment  thereon  for  $250  damages  resulted. 

The  material  contentions  on  behalf  of  appellant  are,  first, 
that  plaintiff  could  recover  such  damages  only*as  had  accrued 
up  to  the  commencement  of  the  suit,  because  the  structure 
causing  the  injury  was  not  of  a  permanent  character,  nor 
the  injuries  thereby  inflicted  of  a  permanent  nature;  second, 
that  excessive  damages  were  assessed,  even  upon  the  theory 
the  cause  of  injury  was  permanent  and  inflicted  a  permanent 
injury  upon  plaintiff  by  lessening  the  value  of  his  land. 

Appellant  leased  from  the  Illinois  Central  Kailroad  Com- 
pany, for  twenty  years,  the  property  upon  which  this  dam 
was  erected,  for  the  purpose  of  providing  water  works  to 
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furnish  the  railroad  company  an  increased  supply  of  water 
for  its  use,  and  the  people  of  the  city  with  an  adequate 
supply  of  water  at  all  times,  for  the  use  of  the  public.  To 
this  end,  and  as  a  necessary  part  of  the  pnblic  improvement 
cont;^mplated,  appellant  constructed  the  dam  in  question  to  a 
height  within  four  feet  of  the  top  of  the  banks  of  the 
stream,  which  at  that  point  were  about  twelve  feet  high. 
This  dam  was  constructed  in  a  proper  manner,  of  stone  and 
masonry,  entirely  across  the  stream  and  into  each  bank 
thereof,  the  ends  being  protected  by  rip-rap  or  broken  stone. 
It  was  a  permanent  structure  and  evidently  intended  to  be 
so  maintained  as  a  part  of  the  system  of  water  supply. 

Samuel  L  Dwight  and  Frank  F.  "Nolbman,  attorneys  for 
appellant. 

Appellee's  Bbief,  W.  F.  Bundy,  Attorney. 

Appellant  had  the  statutory  right,  for  the  purpose  of 
establishing  water  works,  to  acquire  and  hold  the  necessary 
land  by  purchase,  condemnation  or  otherwise,  and  construct 
thereon,  in  a  proper  manner,  a  dam  for  the  purpose  of  form- 
ing a  reservoir  for  such  water  works.  Starr  &  Curtis,  Ch. 
24,  508. 

Private  property  shall  not  be  taken  or  damaged  for  pub- 
lic use  without  just  compensation.     Const.,  Art.  2,  Sec.  13. 

All  special  damages,  present  and  prospective,  to  the  owner 
of  lands,  resulting  or  to  result  from  the  proper  construction 
of  permanent  works  of  a  public  nature  by  a  person  or  per- 
sons vested  with  the  legal  authority  for  the  purpose  of  con- 
structing such  works,  should  be  recovered  in  one  action. 
C.  &  A.  R.  R.  Co.  V.  Maher,  91  111.  312;  Riffney  v.  City  of 
Chicago,  102  111.  64;  Chicago  &  W.  I.  R.  R.  Co.  v.  Ayres,  106 
IlL  511;  Chicago  &  E.  R.  R.  Co.  v.  Loeb,  118  111.  203^;  W.  St. 
L.  &  P.  R.  R.  Co.  V.  McDougal,  118  III.  229;  Chicago  &  E.  I. 
R.  R.  Co.  V.  McAuley,  121  111.  160;  Ohio  &  M.  R.  R.  Co.  v. 
Wachter,  123  111.  440;  K.  &  S.  R.  R.  Co.  v.  Horan,  131  111. 
288;  Schlitz  Brewing  Co.  v.  Compton,  142  111.  611;  Am.  & 
Eng.  Ency.  Law,  Vol.  5,  p.  20;  Lewis,  Eminent  Domain,  Sec. 
265;  3  Suth.  Dam.  403. 
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If  a  private  structure  or  other  work  on  land  is  the  cause 
of  a  nuisance  or  other  tort  to  the  owner,  the  law  will  not 
regard  it  as  permanent,  and  damages  can  therefore  be  re- 
covered only  to  the  date  of  the  action.  But  in  the  case  of 
permanent  injuries  caused  by  lawful  public  structures  prop- 
erly constructed  and  permanent  in  their  character,  damages 
may  be  allowed  for  the  whole  injuries,  past  and  prospective. 
Schlitz  Brewing  Co.  v.  Compton,  142  111.  511. 

The  proper  measure  of  damages  in  such  cases  is  the  de- 
preciation in  the  value  of  the  land  caused  by  such  perma- 
nent injury.  K.  &  S.  R.  R.  Co.  v.  Horan,  131  111.  288,  and 
cases  cited. 

An  injury  may  be  permanent  in  the  sense  used  in  the 
issue  without  continuing  forever.  Bassett  v.  Johnson,  2  N. 
J.  Eq.  155,  cited  in  Am.  &  Eng.  Ency.  Law,  Vol.  18,  page 
333  (note). 

Lessee  of  a  railroad  company  is  liable  for  permanent  in- 
juries to  property  caused  by  the  construction  and  operation 
of  the  road.  Railroad  Co.  v.  Hamilton,  40  Ohio  St.  496;  14 
Am.  &  Eng.  R.  R.  cases,  126,  cited  in  Am.  &  Eng.  Ency.  Law, 
Vol.  19,  899  (note). 

Works  constructed  and  maintained  in  pursuance  of  law- 
ful authority  are  to  be  regarded  in  law  as  permanent  struct- 
ures. This  is  not  so  because  it  is  certain  that  they  will 
continue  to  exist  in  their  present  condition  forever,  or  that 
they  are  not  liable  to  be  changed,  but  it  is  because  there  is 
a  legal  right  to  maintain  them  perpetually.  K.  &  S.  R.  R. 
Co.v.Horan,131IlL301. 

Mr.  Justicb  Green  delivered  the  opinion  of  the  Court. 

Under  the  provisions  of  Par.  175  and  176,  Ch.  24,  Starr  & 
Curtis'  Rev.  Stat.,  page  508,  the  city  of  Centralia  was  em- 
powered to  establish  and  maintain  water  works,  to  acquire 
and  hold  the  necessary  land  for  that  purpose  by  purchase, 
condemnation,  or  otherwise,  and  construct  thereon,  in  a 
proper  manner,  a  suitable  and  suiBcient  dam  across  this 
creek  for  the  purpose  of  collecting  water  into  a  reservoir,  to 
hold  a  supply  of  water  for  the  use  of  the  public,  subject, 
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however,  to  the  provisions  of  Art  2,  Sec.  13.  Const.  1870, 
providing  that  private  property  shall  not  be  taken  or  dam- 
aged for  public  nse,  without  just  compensation.  This  dam, 
then,  having  been  properly  constructed,  and  being  of  a  per- 
manent character,  to  be  maintained  as  a  permanent  struct- 
ure, for  a  proper  public  use,  appellee  was  entitled  to  recover 
in  this  one  suit  all  the  damage,  present  and  prospective,  nec- 
essarilv  resultino^  to  him  from  its  erection. 

Where  a  structure  is  lawfully  erected,  if  permanent  in  its 
character,  and  properly  constructed,  and  a  suit  is  brought 
to  recover  damages  by  reason  of  the  ereption  of  such  struct- 
ure, one  recovery  will  bar  all  future  actions  for  the  same 
cause.  Where  th6  construction  is  faulty  and  imperfect,  the 
rule  does  not  apply.  A  structure  so  negligently  erected 
may  properly  be  deemed  a  nuisance,  which  may  be  presumed 
not  to  be  permanent,  and  for  the  continuance  of  which,  suc- 
cessive suits  may  be  maintained,  as  often  as  an  injury  is 
thereby  occasioned.  C,  B.  &  Q.  E.  E.  Co.  v.  Schaffer,  26 
111.  App.  Eep.  280. 

.  Where  the  evidence  tends  to  show  that  certain  works 
bailt  by  a  railroad  company  were  permanent  in  their  form 
and  character,  and  that  the  injury  thereby  occasioned  to  the 
adjoining  property  was  a  loss  to  the  then  owner,  for  which 
he  then  had  a  cause  of  action,  which  did  not  pass  to  the 
plaintiff  by  his  deed  from  said  owner,  the  latter  alone,  and 
not  his  grantee,  can  maintain  an  action  for  the  injury  and 
resulting  damage  so  occasioned.  C.  &  A.  E.  E.  Co.  v.  Calk- 
ins, 17  lU.  App.  65;  Chicago  v.  Altgeld,  33  111.  23.  Where 
an  injury  to  real  property  is  permanent  in  its  nature,  and 
not  of  a  temporary. character,  the  owner  may  recover,  not 
only  for  the  present,  but  also  for  future  damages,  as  for  de- 
preciation in  the  value  of  the  property,  caused  by  the  erec- 
tion of  an  obstruction  or  nuisance,  and  such  a  recovery  will 
be  a  bar  to  any  other  suits  for  damages,  growing  out  of  the 
continuance  of  the  cause  of  injury,  and  the  grantee  of  such 
owner  can  not  maintain  an  action  for  such  continuance.  C. 
&  A.  E.  E.  Co.  V.  Maher,  91  lU.  312}  W.,  St,  L,  &  P,  Ey,  Co, 
V.  McDougal,  118  lU.  229. 
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Where  the  original  nuisance  to  land  is  of  a  permanent 
character,  so  that  the  damages  thereby  inflicted  are  perma- 
nent, a  recovery  not  only  may,  but  must  be  had  for  the  en- 
tire damages  in  one  suit,  and  such  damages  accrue  from  the 
time  the  nuisance  is  created.  C.  &  E.  I.  R.  K.  Co.  v. 
McAuley,  121  111.  160;  K.  &  S.  R.  R  Co.  v.  Horan,  181  IlL 
288;  C.  &  A.  R.  R.  Co.  v.  Henneberry,  N.  E.  Rep.  Dec.  28, 
1894,  p.  1043. 

Having  found  the  facts  to  be  that  the  dam  was  lawfully 
and  proparly  constructed  and  permanent  in  its  character, 
and  a  necessary  part  of  a  permanent  public  improvement, 
and  was  a  permanent  injury  to  appellee  when  it  was  built 
by  appellant,  by  depreciating  the  market* and  rental  value 
of  his  land,  we  reach  the  conclusion,  fortified  by  the  fore- 
going authorities,  that  appellee  had  the  right  in  one  action 
to  recover  all  the  damages  for  the  injury  so  occasioned. 

The  damages  assessed  were  not  excessive,  but  quite  mod- 
erate. The  depreciation  in  the  market  value  of  land,  arising 
from  a  permanent  injury  thereto,  is  a  proper  measure  of 
damages  to  the  owner.    K.  &  S.  R.  R.  Co.  v.  Horan,  supra. 

Appellant  insists  that  the  court  erred  in  holding  certain 
propositions  to  be  the  law,  as  requested  on  behalf  of  plaint- 
iff, and  in  refusing  to  so  hold  certain  propositions  on  behalf 
of  defendant.  We  perceive  no  error  in  this  regard.  The  law 
as  held  by  the  court,  under  the  evidence,  was  in  harmony 
with  the  decisions  cited,  and  the  refused  propositions  were 
in  conflict  therewith.  Some  other  reasons  are  urged  for  re- 
versal, but  an  examination  of  the  record  satisfies  us  they  are 
without  merit.    The  judgment  is  affirmed. 


George  M.  Brinkerhoff  and  Margaret  Y.  Oliver^  Admin- 
istratrix of  Edward  T.  Oliver,  v.  Joseph  Telford. 

1.  Res  Adjudicata — Matters  Litigated  at  Zaio.— When  the  subject- 
matter  of  a  biU  in  chancery  has  been  litigated  in  an  action  at  law,  the 
matter  becomes  res  ad{judicata. 
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Bill  to  Set  Aside  a  Jndgment.— Appeal  from  the  Circuit  Coiirt  of 
Marion  County;  the  Hon.  Benjauin  R.  Bubbouobs,  Judge,  presiding. 
Submitted  at  the  August  term,  1894.  Reversed,  etc.  Opinion  filed 
March  23,  1895. 

L.  M.  Kagy,  attorney  for  appellants. 
S.  L.  DwiGHT,  attorney  for  appellee. 

Me.  Justice  Sample  delivebed  the  opinion  op  the  Coubt. 

Brinkerhoft  and  Oliver  obtained  a  judgment  against  Tel- 
ford in  the  Circuit  Court  for  commissions  for  securing  a  loan 
for  him.  Telford  was  not  present  in  court  at  the  time  judg- 
ment was  rendered,  but  was  sick  at  his  home  in  the  country. 
After  judgment  the  facts  in  regard  to  his  illness,  and  the 
alleged  facts  in  regard  to  the  conduct  of  one  Whitlow,  who 
was  the  agent  of  the  plaintiffs,  were  set  out  fully  in  affida- 
vits filed  in  support  of  a  motion  for  new  trial.  These  aflBda- 
vits  tended  to  show  that  Telford  had  a  meritorious  defense, 
which  he  was  prevented  from  making  by  the  misconduct  of 
Whitlow.  Counter  affidavits  or  evidence  was  heard,  and  the 
motion  for  a  new  trial  was  overruled  and  the  case  appealed 
to  this  court,  where  the  judgment  was  affirmed.  After 
that,  this  case  was  begun  in  chancery  by  Telford,  to  set 
aside  said  judgment,  to  which  Whitlow  was  made  a  party 
defendant,  with  Brinkerhoff  and  Oliver. 

The  bill  sets  up  substantially  the  same  facts  that  were 
set  out  in  the  affidavits  used  on  the  motion  for  new  trial. 
It  alleges  the  defendants  conspired  to  deceive  and  defraud 
Telford.  It  would  be  useless  to  set  out  in  detail  the  evi- 
dence introduced  on  this  trial  and  on  the  motion  for  a  new 
trial,  and  go  into  a  minute  analysis  thereof.  It  is  condu- 
sion  and  not  argument  that  is  wanted  in  an  opinion  based 
upon  facts.  After  a  careful  investigation  of  the  evidence, 
we  are  unable  to  find  that  any  conspiracy  existed  on  the 
part  of  any  of  the  defendants  to  defraud  or  deceive  Telford, 
and  especially  are  we  unable  to  find  that  Whitlow  designed 
or  desired  to  mislead  him.  The  bill  is  based  upon  such 
alleged  fraud  of  Whitlow.    These  averments  are  the  life  of 
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this   case.    Our  finding,  therefore,  defeats  it.    Ward  v. 
Durham,  134  lU.  195. 

'  The  subject-matter  of  this  bill  was  litigated  in  the  case 
of  Telford  v.  Brinkerhofl  et  al.,  46  111.  App.  586,  and  there- 
fore it  is  res  adjudicata. 

It  is  unnecessary  to  look  into  other  questions  raised  in 
the  arguments  of  counsel.  The  decree  will  be  and  is  hereby 
reversed,  with  directions  to  dismiss  the  bill. 


B.  F.  Hoggins  T.  George  Coad. 

1.  Seduction — Where  No  Beoovery  Can  Be  Had, — ^Where  the  evi- 
dence in  an  action  for  seduction  fails  to  show  that  the  wife  was  actually 
seduced,  but  that  her  fall  was  rather  the  result  of  her  own  licentious- 
ness, no  damages  can  be  recovered  for  actual  seduction. 

3.  Instructions — Assuming  Matters  Not  Proven. — An  instruction 
which  assumes  the  existence  of  matters  not  in  evidence,  is  erroneous. 

Trespass  on  the  Case  for  seduction.  Appeal  from  the  Circuit  Ck>urt 
of  Jasper  County;  the  Hon.  Edmund  D.  Youngblood,  Judge,  presiding. 
Heard  in  this  court  at  the  August  term,  1894.  Reversed  and  remanded. 
Opinion  filed  March  2S,  1895. 

Gibson  &  Johnson,  attorneys  for  appellant. 
Horace  S.  Claek,  attorney  for  appellee. 

Mb.  Presiding  Justice  Scofibld  delivered  the  opinxon 
of  the  (jourt. 

Appellee  sued  appellant  for  the  seduction  of  his  wife  and 
recovered  a  judgment  for  the  sum  of  $4,500. 

According  to  appellee's  testimony,  when  he  found  his  wife 
and  appellant  on  the  bed  together,  fl^ra^ite  delicto,  he  made 
no  alarm,  but  started  toward  the  stable  to  get  his  ax.  The 
voice  of  his  sweet  child  caused  him  to  desist  from  his  pur- 
pose to  procure  this  murderous  weapon.  He  returned  to 
the  house  and  found  that  appellant  had  gone  to  the  stable, 
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whither  he  followed  that  gentleman  whom  he  found  there 
engaged  in  saddling  his  horse.  Appellee  called  appellant  an 
opprobious  name,  remonstrated  with  him  for  his  ingratitude, 
and  told  him  that  death  would  be  his  portion  were  it  not  for 
his,  appellee's,  two  children.  Appellee  was  appellant's  ten- 
ant. Appellant  was  an  unmarried  man  and  had  been  board- 
ing with  appellee  part  of  the  time  for  dome  years.  After 
appellee  had  found  his  wife  and  landlord  in  the  act  of  adul- 
tery, the  three  continued  to  live  and  eat  together  for  some 
time  as  they  had  been  doing  theretofore.  Appellee  was 
evidently  not  a  man  of  very  fine  feelings  on  the  subject  of 
his  wife's  infidelity.  This  is  no  reason  under  the  law,  how- 
ever, why  he  should  not  recover  damages;  and  yet  the  ver- 
dict should  not  be  permitted  to  remain  undisturbed,  if  the 
jury  were  authorized  by  the  instructions  to  estimate  the 
damages  on  an  improper  ba^is. 

Three  instructions  were  given  for  appellee,  and  all  of  them 
related  to  the  question  of  damages.  The  second  and  third 
of  these  inetructions  are  argumentative,  and  give  the  jury 
undue  liberty  in  the  assessment  of  damages. 

The  second  instruction  states  that,  while  loss  of  service 
is  a  proper  elemeiit  of  damages,  the  real  and  substantial 
damages  are  for  the  alienation  of  the  wife's  affection,  the 
loss  of  her  society,  etc.,  "  and  all  other  proper  considerations 
applicable  to  the  circumstances  and  surroundings  of  each  par- 
ticular case.'* 

The  final  clause  of  this  instruction  is  indeed  a  sweeping 
permit  to  the  jury  to  determine  for  themselves  without  any 
direction  from  the  court,  what  "other  considerations" 
might  properly  be  made  the  basis  of  damages.  It  is  impos- 
sible to  tell  what  liberty  might  be  assumed  by  a  jury  under 
such  circumstances.  Part  of  the  damages  awarded  may 
have  been  p^ven  upon  grounds  not  recognized  by  the  law  or 
justified  by  the  evidence;  and  where  the  damages  are  large, 
an  error  of  this  nature  can  not  be  overlooked. 

The  third  instruction  is  as  follows :  "  The  ground  upon 
which  evidence  of  a  pecuniary  condition  and  ability  of  de- 
fendant is  allowed  to  be  given  to  the  jury  and  to  be  con- 
sidered by  them  is,  that  actions  for  seduction  are  given  not 
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only  as  a  means  of  compensating  the  injured  party,  but  for 
the  punishment  of  the  seducer  as  well,  and  what  might  be 
an  adequate  punishment  to  one  person  under  certain  cir- 
cumstances, might  not  be  to  another  under  diflferent 
circumstances.  Besides,  the  pecuniar}^  circumstances  and 
station  of  the  seducer  may  have  contributed  largely,  with 
other  artifices,  persuasions,  promises  and  professions  em- 
ployed, to  accomplish  the  ruin  of  his  victim,  and  in  all  cases 
the  question  of  damages  is  left  to  the  judgment  and  dis- 
cretion of  the  jury  in  each  particular  case,  to  be  arrived  at 
by  them  from  all  the  facts  and  circumstances  proven  in  the 
case." 

This  instruction  practically  tells  the  jury  that  appellant 
is  a  seducer,  that  his  pecuniary  circumstances  may  have 
aided  him  in  the  seduction,  and  that  he  used  artifices, 
persuasions,  promises  and  professions  to  accomplish  the 
ruin  of  his  victim.  There  is  no  evidence  to  show  the  em- 
ployment of  any  artifice,  or  the  use  of  any  persuasion, 
promise  or  profession  for  this  purpose.  The  evidence  does 
not  show  that  the  wife  was  actually  seduced,  but  shows 
rather  that  her  fall  was  the  result  of  her  own  licentiousness. 
Under  such  circumstances  no  damages  can  be  recovered  for 
an  actual  seduction. 

In  White  v.  Murtland,  71  111.  250,  it  was  said :  "  Upon 
the  principle  that  plaintiflPs  daughter  was  incapable  of  con- 
senting, the  fact  that  she  yielded  without  force  or  seduction 
would  not  constitute  a  bar  to  the  action.  Still  it  seems  to 
be  settled,  and  properly  so,  that  if  a  seduction  be  not  proved, 
damages  for  seduction  should  not  be  given."  The  verdict 
in  the  White  case  was  for  the  sum  of  $6,000,  and  the  court, 
in  reversing  the  judgment,  made  use  of  the  following  lan- 
guage: "Inasmuch  as  the  damages  awarded  are  very 
large,  if  not  excessive,  we  feel  constrained  to  reverse  the 
judgment  for  the  errors  pointed  out,  believing  that  it  (the 
case)  ought  to  go  before  another  jury." 

See  in  this  connection  Leucker  v.  Steilen,  89  111.  545,  and 
Sedgwick  on  the  Measure  of  Damages,  5th  Ed.,  p.  633  and 
notes. 

Under  these  authorities  it  was  error  to  give  appellee's 


Fourth  District — August  Term,  1894.       61 

Waterloo  Milling  Co.  v.  Kuenster  &  Co. 

third  instruction.  A  part  of  the  large  amount  of  damages 
allowed  may  have  been  for  seduction  in  fact,  when  no 
actual  seduction  was  proved.  The  instruction  is  also  ob- 
jectionable as  being  argumentative,  as  before  stated. 

The  discussion  of  the  other  questions  argued  is  deemed 
unnec^ssarv. 

For  the  errors  indicated,  the  judgment  is  reversed  and 
the  cause  is  remanded. 


Waterloo  Milling  Co.  v.  H.  Enenster  &  Go.  r>8    ei 

1.  'Ba:kks— As  Collecting  Agents  and  Debtors, — ^When  a  bank  receives       g4  iga 
paper  for  collection  it  is  required,  like  other  agents,  to  exercise  due  dili- 

gence  in  the  discharge  of  the  self-imposed  duty,  and  when  it  collects  the 
money  and  enters  the  same  on  its  books  as  a  credit,  the  relation  of 
debtor  and  creditor  is  at  once  created. 

2.  Same — As  CoUecting  Agents. — When  commercial  paper  is  drawn 
npon  or  payable  by  a  person  at  a  distance  and  the  drawer  deposits  it 
with  his  home  bank  for  collection,  it  is  assumed  that  such  paper  is  to  be 
handled  according  to  the  usual  course  of  business,  that  is,  transmitted 
to  some  solvent  and  reliable  agency  at  or  as  near  the  residence  of  the 
payor  as  practicable,  for  collection. 

8.  Same— Collections  by  ^When  Agents  and  When  Debtors,  etc, — 
Where  a  bank  receives  a  draft  for  collection  drawn  upon  a  person  at  a 
distance,  it  has  the  implied  power  to  select  the  agent  to  whom  it  will 
send  the  same  for  collection,  and  when  selected  he  becomes  the  agent  of 
the  holder  or  owner  of  the  draft  so  transmitted,  and  when  such  agent 
collects  the  money  he  becomes  the  debtor  of  the  drawer  and  not  of  the 
bank  transmitting  the  paper.  Although  the  bank  would  become  the 
debtor  of  the  drawer  upon  its  receipt  of  the  money  from  the  agent. 

A^smnpsit,  for  money  had  and  received,  etc.  Appeal  from  the  Cir- 
cuit Court  of  Monroe  County;  the  Hon.  Benjamin  R.  Burroughs,  Judge, 
presiding.  Heard  in  this  court  at  the  August  term,  1894.  Afitened. 
Opinion  filed  Aiarch  24,  1895. 

Appellant's  Brief,  Josh  Wilson  and  Hartzell  &  Sprigg, 

Attorneys. 

The  ordinary  relation  existing  between  a  bank  and  its 
depositors  is  that  of  debtor  and  creditor.  Johnson  v. 
Wood,  2  Brad.  263. 
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Banks  can  only  avoid  responsibility  by  limiting  their  lia- 
bility by  express  agreement.  Fay  &  Co.  v.  Strawn,  32  111. 
295;  Drovers  National  Bank  v.  Anglo-American  Packing 
Co.,  18  111.  App.  139. 

Where  bills  or  checks  are  deposited  with  a  bank  for  col- 
lection, the  bank  is  an  agent  to  collect,  and  not  merely  to 
transmit  for  collection,  and  is  liable  for  the  neglect  of  any 
of  its  agents,  however  proper  the  selection  may  have  been, 
Montgomery  County  Bank  v.  Albany  City  Bank,  3  Seld. 
(K  T.)  459;  Reeves  v.  State  Bank  of  Ohio,  8  Ohio  St.  465; 
Allen  V.  Merchants  Bank,  22  Wend.  (N.  Y.)  215;  Hoover, 
Assignee,  v.  Wise  et  al.,  1  Otto  (U.  S.)  308. 

Where  a  bank  received  a  draft  for  collection  and  sent  it 
to  its  agent,  who  obtained  the  money  on  it,  but  becoming 
embarrassed  failed  to  remit,  the  bank  became,  ipso/actOj 
liable  for  the  amount  received  by  its  agent.  Bradstreet  v. 
Everson,  72  Penn.  St.  124;  Mackay  v.  Ramsay,  9  Clark  & 
Fin.  818. 

The  appellees  being  chargeable  with  the  receipt  of  the 
funds  by  themselves  or  agents  by  collection  of  the  drafts, 
and  having  used  the  funds  collected,  are  liable  for  the 
amount.  Marine  Bank  of  Chicago  v.  Rushraore  et  aL,  28 
111.  471;  Corbit  v.  Bank  of  Smyrna,  2  Harr.  235;  President 
and  Bank  of  Kentucky  v.  Whister,  2  Peters,  318;  Bank  of 
Missouri  v.  Benoist,  10  Mo.  519;  Edward  v.  Morris,  1  and  2 
Ohio,  241. 

Where  a  bank  makes  a  collection  for  a  customer,  and 
holds  the  proceeds,  which  pass  into  the  general  funds  of 
the  bank,  the  relation  of  debtor  and  creditor  arises,  and 
not  that  of  principal  and  agent,  and  all  risk  as  to  the  funds 
is  that  of  the  bank.  Edwards  on  Bailments,  66;  Commer- 
cial Bank  of  Albany  v.  Hughes,  17  Wend.  100;  Smedes  v. 
Bank  of  Utica,  20  Johns.  379,  380;  Chapman  v.  White,  2 
Selden,  417;  Munn  v.  Burch,  25  111.  35;  Matter  of  Franklin 
Bank,  1  Paige,  249;  U.  S.  Bank  v.  Bank  of  Georgia,  9 
Wheat.  342;  Corbit  v.  Bank  of  Smyrna,  2  Harr.  235;  Wray 
V.  Tuskegeo  Ins.  Co.,  34  Ala.  58;  In  Matter  of  Stafford,  11 
Barb.  354;  Marine  Bank  of  Chicago  v.  Rushmore,  28  111. 
471. 
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While  it  may  be  said  that  the  bank  is  the  agent  in  receiv- 
ing and  transmitting  the  drafts  to  another  bank  for  collec- 
tion, yet  when  the  agent  collects  and  mingles  the  funds  of 
its  principal  with  its  own,  or  uses  them,  it  becomes  a  debtor 
to  its  principal.  In  Matter  of  Stafford,  11  Barb.  354;  Wren 
V.  Kirton,  11  Vesey,  Jr.  382;  Case  v.  Abeel,  1  Paige,  402; 
Story  on  Agency,  Sec.  228  and  note,  Sec.  229;  Marine  Bank 
of  Chicago  v.  Eushmore,  28  111.  471. 

Where  a  bank  receives  a  check  for  collection,  the  instru- 
ments employed  by  such  bank  in  the  business  contemplated 
are  its  agents,  and  not  the  sub-agents  of  the  owner  of  the 
check.  Hoover  v.  Wise,  1  Otto  (U.  S.)  308;  Eeeves  v.  State 
Bank,  8  Ohio  (N.  S.)  465;  Commercial  Bank  v.  Union  Bank, 

11  N.  T.  203;  Morgan  County  Bank  v.  Albany  City  Bank, 
7  K  Y.  459. 

Appellees'  Brief,  Tea^vous  &  Wabnock,  Attorneys. 

Where  a  draft  is  left  with  a  bank  for  collection  and  is 
transmitted  by  it  in  due  season  to  a  suitable  agent  at  the 
place  of  the  residence  of  the  drawee,  with  the  necessary  in- 
structions, it  thereby  fully  discharges  its  duty  and  is  not 
liable  for  loss  accruing  through  negligence  of  the  latter. 
While  some  courts  hold  the  bank  in  such  cases  to  a  greater 
degree  of  responsibility,  the  better  reasoning  and  weight  of 
authority  support  the  rule  as  here  stated.  Mechem  on 
Agency,  Sec.  514,  page  349;  Morse  on  Banking  (2d  Ed.)  414, 
(3d  Ed.)  Ch.  17;  JEtna  Ins.  Co.  v.  Alton  City  Bank,  25  111. 
243;  Drovers  Nat'l  Bank  v.  Anglo-American  Provision  Co., 
18  111.  App.  191;  117  111.  100;  Fabens  v.  The  Mercantile  Bank, 
23  Pick.  330;  Daly  v.  The  Butchers  &  Drovers  Bank,  56 
Mo.  94;  Laurence  v.  Stonington  Bank,  6  Conn..  521;  Cit- 
izens Bank  v.  Howell,  8  Md.  530;  Stacyuv.  Dane  County 
Bank,  12  Wis.  629;  Gu6lich  v.  Nat'l  State  Bank,  56  la.  434; 
Third  Natl  Bank  v.  Vicksburg  Bank,  61  Miss.  112;  Bank  of 
Louisville  v.  First  Natl  Bank  of  Knoxville,  8  Baxt.  101; 
Merchants  Nat'l  v.  Goodman,  109  Penn.  St.  422;  Hyde  v. 
Planters  Bank,  17  La.  560;  German  Nat'l  Bank  v.  Burns, 

12  Colo.  539;  Bank  of  Lindsborg  v.  Ober,  31  Kans.  599;  First 
Nat'l  Bank  v.  Sprague,  34  Neb.  318. 
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The  courts,  which  hold  the  bank  receiving  paper  for  col- 
lection liable  for  the  negligence  of  its  corresponding  bank, 
do  not  so  hold  in  cases  like  the  present,  where  the  under- 
taking is  to  "  transmit  for  collection."  The  distinction  be- 
tween engaging  to  do  a  thing  and  engaging  to  procure  it  to 
be  done,  is  recognized  in  all  the  cases.  Daniel  on  Negoti- 
able Instruments,  Vol.  1,  Sec.  345;  German  Nat'l  Bank  v. 
Burns,  12  Col.  639;  Bank  of  Washington  v.  Triplet,  1  Peters 
28-30;  Exch.  Nat'l  Bank  v.  Third  Nat'l  Bank,  112  U.  S.  275; 
Farmers  Bank  v.  Owens,  5  Cranch  C.  C.  504. 

Appellees  having  discharged  their  full  duty  in  the  prem- 
ises, were  entitled  to  recover  from  appellant  the  money  paid 
them  upon  the  drafts  received  from  appellant's  agent,  which 
proved  worthless,  less  the  amount  afterward  received  from 
the  receiver,  and  the  Circuit  Court  properly  so  held.  Drovers 
Nat'l  Bank  v.  Provision  Co.,  117  111.  100;  Bank  v.  Cum- 
mings,  89  Tenn.  609;  Rapp  v.  Nat'l  Bank,  136  Penn.  St.  426; 
Farmers  Bank  v.  Owens,  5  Cranch  C.  C.  504. 

Mr.  Justice  Sample  delivered  the  opinion  of  the  Court. 

This  case  was  tried  by  the  court  on  the  following  written 
stipulation  of  facts.  The  substance  only  will  be  given  for 
the  purpose  of  presenting  the  legal  questions  raised  by  this 
appeal. 

The  appellant,  plaintiff  below,  is  a  milling  company  at 
the  city  of  Waterloo,  and  has  been  for  seven  years  last  past; 
the  appellees  were  engaged  in  the  banking  business,  as 
partners,  at  said  city,  for  eleven  years  last  past,  "  On  the 
21st  day  of  August,  1891,  the  plaintiff  delivered  to  the  de- 
fendants its  thirty  days'  date  draft  on  one  M .  J.  Hayer,  of 
Wilmington,  North  Carolina,  for  $613,  with  bill  of  lading 
attached,  for  flour  shipped  that  day  to  said  Hayer,  the  said 
draft  to  be  transmitted  by  defendants  for  collection.  That 
on  the  same  day  the  draft  was  received  by  the  defendants, 
it,  together  with  the  bill  of  lading  attached,  was  sent  to  the 
First  National  Bank  of  Wilmington,  N.  C,  with  instruc- 
tions to  collect  same  and  remit  to  the  defendants.  This 
draft  was  transmitted  as  above  stated  for  collection,  in  the 
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usual  course  of  business,  without  any  special  instructions, 
or  any  special  arrangement  as  to  compensation,  except  that 
the  defendants  were  in  the  habit  of  charging  plaintiff  noth- 
ing except  costs  to  them  of  such  collection. 

The  plaintiff  had  been  doing  business  with  defendant's 
bank  since  1886,  and  kept  its  deposits  with  said  bank." 

Eleven  drafts,  in  dll,  were  so  drawn  on  parties  in  Wil- 
mington, N. C,  and  were  so  transmitted,  amounting  in  the 
aggregate  to  $1,787.  Kine  of  the  drafts  were  sent  by  ap- 
pellee to  the  bank  above  mentioned,  and  two  were  sent  to 
the  bank  of  New  Hanover,  of  the  same  city.  The  drafts 
were  all  collected  by  the  banks  to  which  they  were  sent. 
It  is  stipulated  these  banks  were  in  good  standing  when  the 
drafts  were  sent  and  that  appellees  exercised  due  diligence 
in  their  selection.  It  is  further  agreed  that  on  the  24th 
day  of  November,  1891,  the  appellees  received  from  the 
First  National  Bank  of  Wilmington  two  drafts  upon  the 
United  States  Bank  of  New  York  City  in  the  aggregate  for 
the  sum  of  $940.25;  that  on  the  receipt  of  said  drafts,  and 
without  intelligence  of  the  failure  of  said  First  National 
Bank,  said  amount  was  paid  to  appellants  and  the  drafts 
forwarded  to  New  York,  where  they  were  at  once  pro- 
tested, and  nothing  realized  from  them,  the  said  First  Na- 
tional Bank  having  failed  on  the  25th  day  of  November, 
1891. 

It  is  also  agreed  the  Bank  of  New  Hanover,  of  Wilming- 
ton, also  failed,  and  that  neither  bank  ever  remitted  the 
collections  so  made  by  them  except  as  above  stated.  The 
said  drafts  having  been  indorsed  by  appellants  to  appellee 
before  their  transaction,  the  appellees  make  proof  before 
the  receivers  of  said  banks,  for  the  amount  of  the  several 
drafts  in  their  own  names.  The  appellees  received  as  divi- 
dends on  said  drafts  from  the  receiver  of  the  First  National 
Bank,  the  sum  of  $625.92,  but  nothing  from  the  receiver  of 
the  Bank  of  New  Hanover. 

The  declaration  counted  for  money  had  and  received  by 
the  defendants  from  divers  persons,  as  agents  of  the  plaint- 
iff.   The  defendants  pleaded  the  general  issue  and  set-off. 

YoL.  LVin  ft 
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The  court  below  rendered  judgment  in  favor  of  the  defend- 
ants for  the  difference  between  the  amounts  received  by 
them  and  the  amount  paid  by  them  to  appellants  on  the 
New  York  drafts.  That  is,  these  drafts  were  for  $940.25 
and  the  amount  received  was  $625.92. 

The  position  of  the  appellees  is  that  they  were  mere 
agents  to  transmit  the  drafts  for  collection  to  the  Wilming- 
ton banks,  and  therefore,  under  the  law  as  laid  down  in 
-^tna  Ins.  Co.  v.  Alton  City  Bank,  25  111.  243,  and  kindred 
authorities,  they  are  not  liable  to  appellants. 

The  position  of  appellant  is,  that  while  the  appellees  may 
have  been  their  agent  in  receiving  the  original  drafts  and 
transmitting  them  for  collection,  yet  when  the  money  was 
in  fact  collected  by  the  Wilmington  banks,  then  the  agency 
of  appellees  terminated  and  their  relation  to  appellant  at 
once  became  that  of  debtor,  under  the  rule  of  law  laid 
down  in  Marine  Bank  v.  Bushman,  28  111.  463,  and  similar 
authorities. 

It  is  the  law  that  when  a  bank  receives  paper  for  col- 
lection, it  is  required,  like  other  agents,  to  exercise  due  dili- 
gence in  the  discharge  of  the  self-imposed  duty  (JEtna  Insl 
Co.  V.  Alton  City  Bank,  25  111.  243);  and  when  such  bank 
collects  the  monev  and  enters  the  same  on  its  books  as  a 
credit,  the  relation  of  debtor  and  creditor  is  at  once  created. 
Marine  Bank  v.  Rushman,  28  111.  471.  If  such  paper  is 
drawn  upon  or  payable  by  a  person  at  a  distance  and  the 
drawer  deposits  the  same  with  his  home  bank  for  collection, 
it  is  assumed  that  such  paper  is  to  be  handled  according  to 
the  usual  course  of  business.  That  usual  course  is  to  trans- 
mit the  same  to  some  solvent  and  reliable  agency,  at  or  as 
near  the  residence  of  the  payor  as  practicable,  for  collection. 
The  right  to  appoint  such  agent  is  implied  in  such  cases  for 
the  reason  it  is  not  intended  or  expected  the  home  bank  will 
itself  demand  and  receive  directly  the  money  from  the  payor. 
The  home  bank  is  used  because  it  is  supposed  to  know  the 
proper  agent  to  select  at  the  point  of  residence  of  the  payor. 
It  is  well  known  that  it  is  a  part  of  its  business  to  keep 
posted  on  such  matters.    If  the  owner  of  such  paper  was 
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SO  posted,  he  could  send  the  same  himself  directly  to  such 
agency. 

The  agent  so  appointed  becomes  the  agent  of  the  holder 
or  owner  of  the  paper,  so  transmitted.  Bank  of  Washing- 
ton V.  Treplett,  1  Peters  28;  Guelich  v.  National  State 
Bank,  56  Iowa  434;  Daley  v.  Butchers  &  Drovers  Bank, 
56  Mo.  94;  Fabens  v.  Mercantile  Bank,  23  Pick.  332. 

If,  then,  these  Wilmington  banks  became  the  agents  of 
appellants,  when  they  collected  the  money,  their  relations  at 
once  became  that  of  debtor  to  the  appellant.  Until  the 
money  was  so  collected  their  relation  was  that  of  agents, 
like  that  of  appellees.  Had  appellees  received  the  money 
then  their  relation  would  have  been  that  of  debtor..  The 
implied  contract,  however,  was  that  they  continued  to  be 
such  agents  until  the  money  was  received  from  appellant's 
other  agents,  when  the  relation  of  debtor  would  arise. 

Therefore,  the  relation  of  debtor  and  creditor  could  only 
exist  as  to  the  money  received.  Had  they  failed  to  perform 
their  duty  as  agents,  then  an  action  for  such  breach  would 
lie  for  the  recovery  of  the  damages  appellants  sustained. 

The  case  of  ^tna  Ins.  Co.,  25  111.  243,  &upra,  is  directly 
in  point.  On  page  247  it  is  said :  "  Where  a  bank  receives 
a  bill  or  note  for  collection  against  a  drawee  or  maker,  resi- 
dent at  the  place  of  the  bank,  or  where  the  bank  undertakes 
for  its  collection  by  their  own  officers,  there  can  be  no  doubt 
that  it  would  be  liable  for  any  loss  that  might  result  from 
neglect.  But  when  received  for  tmnsmission,  it  has  fully 
discharged  its  duty  by  sending  the  instrument  in  due  season 
to  a  competent,  reliable  agent,  with  proper  instructions  for 
its  collection.  This  is  manifestly  the  rule  clearly  announced 
in  a  large  majority  of  adjudged  cases." 

The  case  of  Marine  Bank  v.  Rushman,  28  111.  463,  which 
appellant's  counsel  insist  is  in  many  respects  parallel  with 
the  one  in  hand,  and  should  alone  determine  this  suit  in 
favor  of.  appellant,  we  do  not  think  is  applicable  to  the 
conceded  facts  here.  That  case  holds  on  the  fact,  that  the 
defendant  bank  only  was  authorized  to  collect  the  certifi- 
cates in  coin  or  its  equivalent.    It  is  there  said,  p.  473 : 
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"The  record  nowhere  shows  in  what  description  of  funds 
the  certificates  were  paid.  There  is  an  entire  absence  of 
proof  on  that  point  and  the  inference  is  not  an  unfair  one 
that  they  were  collected  in  coin  or  its  equivalent."  The 
bank  in  that  case  did  not  deny  its  liability  but  asserted  a 
tender  and  its  readiness  to  pay  in  "  Illinois  currency,"  which 
was  nominated  in  the  certificate.  It  did  not  deny  that  such 
collection  had  been  mingled  with  its  own  funds  and  a  credit 
entered  in  favor  of  the  plaintiff.  The  court,  under  such 
facts,  held  that  it  became  a  debtor,  and  liable  for  full  value 
of  amount  collected  in  coin  or  its  equivalent. 

The  marked  distinction  in  the  two  Illinois  cases  referred 
to  is,  that  in  the  former  the  bank  received  the  paper  to  be 
transmitted  for  collection  to  the  place  of  residence  of  the 
payee,  while  in  the  latter  case,  the  bank,  at  the  residence  of 
the  pay ee^  received  and  collected  the  paper. 

It  was  the  only  agent  and  actually  received  the  money. 
It  stood  in  the  same  relation  to  the  owner  of  the  paper,  after 
its  collection,  that  the  Wilmington  banks  did  to  appellant 
after  their  collection  in  this  case. 

The  case  of  Bradstreet  v.  Evans,  72  Penn.  St.  124,  relates 
to  an  entirely  different  state  of  facts.  There  it  is  stated : 
"The  defendant  was  a  commercial  agency  in  Pittsburg, 
with  argents  throughout  the  United  States^  for  the  collection 
of  commercial  paper.  The  court  held  the  receipt  for  collec- 
tion imputed  an  undertaking  by  the  collecting  agent  him- 
self to  collect  and  not  merely  to  transmit  the  paper  to 
another  agent.  He  is,  therefore,  liable  by  the  very  terms  of 
his  receipt.  The  bank,  in  this  case,  did  not  hold  itself  out 
as  having  agents  already  appointed  to  collect,  nor  did  it  give 
a  receipt  undertaking  for  itself  to  make  the  collection.  The 
case  of  Mackay  v.  Eamsey,  9  Clark  &  Fin.  818,  seems  to  be 
in  line  with  Allen  v.  The  Merchants  Bank,  22  Wend.  215, 
which  our  Supreme  Court  refused  to  follow,  as  stated  in  the 
JStna  Ins.  Co.  case,  supra.  The  case  of  Drovers  National 
Bank  v.  Anglo-American  Packing  Co.,  18  111  App.  139, 
relates  to  a  state  of  facts,  where  the  original  agent  sent  a 
certified  check  for  collection  directly  to  the  drawees.     The 
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]X)int  of  that  case  is  stated  to  be,  "  was  the  mailing  said  cer- 
tified check  directly  to  the  drawees,  who  were  primarily 
liable  for  payment,  the  selection  of  a  suitable  or  competent 
agent  for  its  collection."  The  court  held  that  was  negli- 
gence, and  the  decision  was  affirmed  in  117  111.  100.  In  the 
case  in  hand  it  is  conceded  the  drafts  were  recorded  to  be 
transmitted  for  collection  to  other  agents,  and  that  such 
agents  were  suitable,  solvent  and  competent  at  the  time. 

The  judgment  of  th^  court  below  was  in  harmony  with 
these  views  and  it  is  affirmed. 


East  St.  Louis  Connecting  Railway  Company  v.  E.  J. 
Eggmann,  Administrator  of  Joseph  F.  Newland. 

1.  Raksoad  Companibs— ^c^fOTur  for  Personal  Injuries— Evidence 
Insyfflcient. — The  court  discuBsee  the  evidence,  reverses  the  judgment 
and  remands  the  case  on  the  ground  that  the  evidence  is  insufficient  to 
sustain  the  verdict. 

Tr^pass  on  Ihe  Cafte,  for  personal  injuries.  App^  from  the  City 
Court  of  East  St.  Louis;  the  Hon.  B.  H.  Canbt,  Judge,  presiding. 
Heard  in  this  court  at  the  August  term,  1894.  Reversed  and  remanded. 
Opinion  filed  March  23, 1895. 

Chakles  "W.  Thomas,  attorney  for  appellant. 

Jesss  M.  Frkels  and  A.  R.  Taylor,  attorneys  for  appel- 
lee. 

Mb.  Justice  Sample  delivered  the  opinion  op  the  Court. 

Appellant  owns  and  operates  a  double-track  railway 
in  East  St.  Loui^,  extending  north  and  south  along  the 
east  part  of  the  levee,  on  the  east  side  of  the  Mississippi 
river,  and  by,  on  and  along  the  west  part  or  line  of 
Front  street,  of  the  city  of  East  St.  Louis,  with  side 
tracks  connecting  its  main  track  with  the  tracks  of  the  dif- 
ferent railroad  lines  terminating  on  the  east  side  of  said 
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Front  street,  and  on  the  west  side  of  its  railway,  it  has,  at 
the  place  where  the  injury  occurred,  side,  or  short  tracks, 
extending  from  its  main  tracks  down  south westwardly  along 
the  levee  to  a  large  wharf -boat  (or  "  cradle")  and  on  and 
along  said  boat  to  the  southwest  end  thereof,  where  said 
tracks  connect  with  the  tracks  on  the  steam  transfer  ferry 
boat  when  it  is  in  position. 

On  the  east  side  of  the  easterly  one  of  these  two  tracks 
built  along  the  side  of  the  levee  from  the  main  tracks  to  the 
boat,  as  aforesaid,  there  is  a  bank  from  three  to  four  feet 
high,  caused  by  digging  down  the  dirt  from  the  levee  on 
the  east  side  which  slopes  down  west  to  the  river,  to  make 
a  proper  road-bed  for  the  tracks.     Plaintiffs  evidence  shows 
that  Joseph  F.  Newland,  the  deceased,  on  the  19th  day  of 
October,  1891,  was  a  carpenter  in  the  service  of  api>ellant, 
and  at  the  time  of  the  injury  was  engaged  in  the  discharge 
of  his  duty  near  the  top  of  the  hill,  200  yards  northeast 
from  the  wharf-boat,  constructing  a  wooden  trough  or  drain 
across  underneath  these  tracks,  to  drain  the  water  through 
under  them,  west  to  the  river  from  .the  grounds  and  main 
tracks  east.    The  declaration  alleges  that  while  so  engaged, 
and  while  exercising  all  due  care  and  diligence,  defendant's 
engineer,  in  charge  of  its  engine  and  freight  cars,  negli- 
gently and  carelessly  ran  said  engine  with  great  force  and 
violence  against  and  upon  said  Joseph  F.  Newland,  thereby 
inflicting  upon  him  such  injuries  to  his  leg  and  body  that 
he  died  from  said  injuries.     The  declaration  also  avers  that 
the  engine  was  run  at  an  unlawful  rate  of  speed.    There 
was  evidence  to  show  the  speed  was  eight  miles  an  hour, 
while  the  limit  of  the  ordinance  was  six  miles.     It  is  also 
averred  the  bell  was  not  rung  or  whistle  sounded.     The 
evidence  sustained  this  averment.  The  evidence  also  showed 
the  deceased  had  worked  in  those  yards,  where  engines 
were  almost  continuously  moving,  for  a  number  of  months. 
He  had  been  working  on  this  particular  job  the  day  before 
the  injury  and  all  the  morning  before  the  accident,  during 
which  time  the  engine  and  cars  were  being  frequently  run 
over  that  part  of  the  track. 
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It  is  quite  evident  the  deceased  was  entirely  familiar  with 
the  movement  of  the  cars,  which  were  operated  not  on  any 
time  table,  but  as  occasion  required.  If  it  is  conceded,  in 
view  of  these  facts,  that  appellant  owed  the  duty  to  the  de- 
ceased to  give  signals  at  all  places  along  its  tracks  when 
running  cars,  the  serious  question  still  remains,  whether  the 
evidence  sustains  the  averment  of  the  declaration  above 
quoted. 

There  were  only  two  witnesses  testified  who  saw  the  acci- 
dent, William  Eeed  and  Owen  Tinelin.  The  deposition  of 
the  former  was  taken  by  the  appellee,  which  tended  to  show 
that  Newland  was  struck  by  the  engine  while  at  work  and 
"v^ithout  warning  from  the  engine.  He  also  states  that 
Newland  was  nailing  on  a  board  just  before  he  was  struck. 
The  appellant  made  Reed  its  witness.  He  testified  that  a 
Mr.  Little  was  helping  Newland,  and  when  he — Little — 
heard  the  engine  coming  up  the  hill,  he  gave  Newland  warn- 
ing, at  which  time  he  was  clear  of  the  engine.  He  had  hold 
of  the  rods  that  run  up  and  down  the  safety  switch.  When 
Little  called  to  him,  he  turned  around  and  slid  down  the 
trough  against  the  engine.  The  other  witness,  Tinelin,  tes- 
tified that  he  was  engineer  on  the  engine  that  caused  New- 
land's  injury;  that  he  ran  it  up  and  down  that  incline  eight 
or  niife  times  that  morning;  says  he  was  constantly  on  the 
lookout;  saw  Newland  and  Little  get  out  of  the  way  when 
twenty  or  thirty  feet  away  from  them,  then  when  within 
about  five  or  six  feet  away  from  Newland,  he  seemed  to  lose 
his  hold,  turn,  slip  and  fall  down  far  enough  for  the  beam 
of  the  engine  to  catch  him  in  the  hip  and  knock  him  down. 
He  further  said  Newland  had  gotten  out  of  the  way  every 
time  he  had  passed  that  morning;  that  there  was  plenty  of 
room — six  or  eight  feet — with  rods  running  to  the  safety 
switch  all  along  down  the  hill.  He  also  stated  that  New- 
land  was  out  of  the  way,  and  there  was  no  necessity  to  give 
him  warning;  that  he  did  not  get  in  the  way  until  the  engine 
got  within  six  or  eight  feet  of  him.  Without  further  com- 
ment, we  do  not  consider  the  evidence  sustains  the  judg- 
ment^ and  therefore  reverse  and  remand  the  cause. 
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Thomas  J.  Tinkstaff  t,  William  A.  Cochran* 

1.  Chattel  Mortoages — On  Merchandise,  When  Void, — A  chattel 
mortgage  upon  a  stock  of  merchaadise  which,  at  the  time  of  its  execu- 
tion the  mortgagee  knew  would  continue  to  be  sold  at  retail  and  which 
the  mortgagor  did  continue  to  sell  at  retail  thereafter,  is  void  as  to  pur- 
chasers and  execution  creditors. 

3.  Same— W^feere  Possession  is  Taken, — ^When  a  chattel  mortgage  is 
made  as  aforesaid,  if  possession  of  the  property  is  taken  imder  it  before 
the  rights  of  third  parties  accrue,  the  mortgagee  will  hold  the  property. 
Possession  so  taken  is  not  vitiated  by  the  illegal  provisions  of  the  mort- 
gage. 

3.  Same —  When  Not  Fraudulent, — A  mortgage  on  merchandise  under 
which  the  mortgagor  is  permitted  to  continue  the  sale  of  the  same  at  re- 
tail is  not  of  itself  a  fraudulent  conveyance  of  property  in  the  absence  of 
a  fraudulent  intent. 

4.  Same — Fraudulent  in  Law— Good  as  Betu^een  the  Parties. — A 
chattel  mortgage  fraudulent  in  law  as  to  third  persons  is  good  as  be- 
tween the  parties  to  it,  as  where  it  is  not  properly  acknowledged  or 
recorded, 

5.  Same — After-Acquired  Property, — A  stipulation  in  a  mortgage 
upon  a  stock  of  retail  merchandise,  that  the  mortgage  shall  include  sub- 
sequently acquired  stock,  is  an  executory  agreement  of  such  a  char- 
acter that  the  mortgagee  may,  under  it,  take  the  property  into  his  pos- 
session when  it  comes  into  existence  and  hold  it  for  his  security,  and  if 
he  reduces  it  to  his  possession  before  any  other  lien  has  attached,  he  will 
hold  it.  • 

6.  Same— 0>i  Property  Not  in  Existence, — A  valid  mortgage  may  be 
given  upon  property  not  owned  by  the  mortgagor  and  not  then  in  exist- 
ence, if  the  mortgagor  afterward  acquires  it,  but  it  is  not  good  as  against 
creditors  or  purchasers  as  to  such  property  until  possession  is  taken  by 
the  mortgagee. 

7.  Fkavd— Permitting  Mortgagor  to  Sell  Goods  at  Betail, — It  is  a 
fraud  in  law  on  the  part  of  a  mortgagee  to  permit  the  mortgagor  of  a 
stock  of  merchandise  to  make  sales  of  the  same  at  retalL 

8.  Burden  of  Proof— /n  Beplemn, —In  replevin ,  where  the  defendant 
pleads  property  in  a  third  person  and  justifies  under  an  execution,  the 
issue  is  tlie  right  of  the  plaintiff  to  the  property  and  he  must  sustain  his 
right  or  fail  in  the  action. 

Repleyln.— In  the  Circuit  Court  of  Lawrence  County;  the  Hon.  Ed- 
mund D.  YouNGBLOOD,  Judge,  presiding;  declaration,  etc. ;  pleas  of  non 
cepitf  non  detinet,  justification  and  title  in  stranger;  issue  joined  on  first 
two  and  replication  as  to  the  third  and  fourth  pleas,  and  issue  joined  on 
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same;  trial  by  the  court;  finding  for  defendant;  appeal  by  plaintiff. 
Submitted  at  the  August  term,  1894.  Affirmed.  Opinion  filed  March 
23,  1895. 

Appellant's  Brief,  J.  E.  McGaughey,  P.  G.  Bradbuby  and 

B.  S.  Organ,  Attorneys. 

When  new  goods  have  been  added  to  a  mortgaged  stock 
and  the  mortgagee  takes  possession  of  the  entire  stock,  by 
consent  of  the  mortgagor,  by  way  of  pledge  before  the  rights 
of  creditors  have  intervened  either  by  attachment  or  levy, 
he  has  a  ri^ht  as  against  such  creditors  to  enforce  his  mort- 
gage against  all  the  goods.  If  attachments  or  levies  of  exe^ 
cation  be  made  upon  such  goods,  after  the  mortgagee  has 
taken  possession,  these  can  affect  only  the  remainder  of  the 
goods  or  proceeds  thereof  after  the  mortgage  is  paid.  Chap- 
man V.  Weimer,  4  Ohio  St.  481;  Jones  on  Chattel  Mortgages 
Sec.  482  and  164a;  People  v.  Bristol,  35  Mich.  28. 

A  chattel  mortgage  given  to  secure  a  debt  which  does  not 
mature  until  after  the  expiration  of  two  years,  and  provides 
for  possession  by  the  ijiortgagor  until  it  does  mature,  will 
only  be  good  for  two  years  from  the  date  of  the  mortgage; 
after  that  time  it  ceases  to  be  a  lien.  Cook  v.  Thayer,  11 
HI.  617. 

Appellee's  Brief,  Gee  &  Barnes  and  Foster  &  Robinson, 

Attorneys. 

A  chattel  mortgage  can  not  be  made  valid  as  to  after- 
acquired  property  against  the  claims  of  creditors.  Hunt  v. 
Bullock,  23  111.  30;  Titus  v.  Mabee,  25  ID.  257;  Schermerhorn 
v.  Mitchell,  15  111.  App.  419. 

A  mortgagee  who  allows  mortgaged  property  to  be  sold, 
without  requiring  the  proceeds  thereof  to  be  applied  upon 
the  mortgage  debt,  loses  the  lien  thereof. .  Orebaugh  v. 
Davis,  44  111.  App.  598;  Simmons  v.  Jenkins,  76  111.  479; 
Goodheart  v.  Johnson,  88  111.  58. 

An  agreement  that  the  mortgagor  might  sell  the  goods 
and  account  to  the  mortgagee,  is  fraudulent  and  void.  Deer- 
ing  V.  Washburn,  141  111.  153. 
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A  mortgagee  who  permits  his  mortgagor  to  sell  the  mort- 
gaged property  in  the  usual  course  of  trade,  destroys  the 
efficac}^  of  the  mortgage,  and  the  same  becomes  void  as  to 
creditors.  Davis  v.  Eansom,  18  111.  396;  Barnet  v.  Fergus, 
51  111.  352;  Dunning  v.  Mead,  90  111.  376;  Qreenbaum  v. 
Wheeler,  90  111.  296;  Huschle  v.  Morris,  131  111.  587;  Yoger 
V.  Messinger,  15  111.  App.  263. 

Possession  must  be  taken  and  a  delivery  made,  property 
movable  must  be  removed  or  the  transaction  will  be  fraud- 
ulent. Twyne's  case,  3  Coke,  80;  S.  C,  1  Smith  Leading 
Cases,  1;  Curran  v.  Bernard,  6  111.  App.  341;  Lewis  v.  Swift, 
54  111.  436;  Broadwell  v.  Howard,  77  111.  305;  Allen  v.  Carr, 
85  111.  388;  Thompson  v.  Wilhite,  81  111.  356;  Ticknor  v.  Mc- 
Clelland, 84  111.  471. 

A  mortgage  upon  a  stock  of  merchandise  under  that  gen- 
eral description,  attaches  only  to  such  merchandise  as  was 
in  the  store  when  the  mortgage  was  executed,  and  not  any 
afterward  purchased.  Rockford  Watch  Co.  v.  Manfield, 
(Neb.)  55  N.  W.  Rep.  236;  Van  Vectin  v.  McKane,  23  K  Y. 
S.  428,  69  Hun  510. 

A  chattel  mortgage  can  not  be  used  by  the  mortgagee 
to  protect  his  mortgagor  and  hinder  and  delay  creditors. 
Stromvh.  Hayes,  70  111.  40;  Blotchf ord  v.  Boyden,  18  App.  379. 

;   Mb.  Justice  Sample  delivered  the  opinion  of  the  Coubt. 

This  case  was  tried  before  the  court  and  the  record  shows 
the  following  state  of  facts:  That  appellant,  on  the  11th 
day  of  April,  1892,  sold  his  store  building  and  stock  of  gen- 
eral merchandise  therein  to  T.  J.  and  Wm.  F.  Shively,  for 
$4,500,  on  which  was  paid  $2,500,  and  the  balance  secured 
by  chattel  mortgage  on  the  stock  of  goods  then  in  the  store, 
payable  as  follows :  $1,000  in  two  years  and  $1,000  in  three 
years  from  said  date.  The  purchasers  entered  into  imme- 
diate possession  of  said  property,  and  began  to  make  sales 
at  retail,  as  had  theretofore  been  done.  This  was  with  the 
full  knowledge  and  evident  consent  of  appellant. 

In  October,  1892,  Wm.  Shively ^old  out  his  interest  to  his 
brother,  Thomas,  for  $1,500,  the  amount  of  money  he  had 
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contributed  to  the  original  purchase,  and  took  a  note  there- 
for. On  August  31,  1893,  he  took  a  new  note,  for  the  sum 
of  $1,582.50,  due  September  1,  1894,  which  was  secured  by 
a  chattel  mortgage  on.  the  stock  of  goods,  subject  to  the 
mortgage  given  to  the  appellant,  and  filed  for  record  Sep- 
tember 25,  1893. 

On  September  25,  1893,  Thomas  Shively  confessed  judg- 
ment in  favor  of  Hulman  &  Co.,  for  $306,  on  which  execu- 
tion was  issued  and  placed  in  the  hands  of  the  sheriff  on 
October  9,  1893.  Up  to  this  time  less  than  $40  had  been 
paid  on  the  debt  of  appellant.  Prior  to  this  time — ^about 
October  1st — appellant  was  informed  by  Shively  that  he 
had  given  judp^ment  notes,  but  the  parties  had  promised  to 
give  him  a  few  days  in  which  to  pay  them;  that  if  they  did 
not  do  so,  he  should  protect  himself  by  taking  possession  of 
the  goods.  Shively,  about  that  time,  left  for  Chicago,  and 
during  his  absence,  on  the  4th  day  of  October,  appellant 
took  possession  of  the  stock  of  goods,  and  wired  Wm.  Shively, 
in  Indiana,  of  the  fact,  who  answered,  requesting  appellant 
to  also  take  possession  for  him.  On  the  5th  of  October 
he  came  to  Pinkstaff,  111.,  and  also  claims  that  possession 
was  taken  under  his  mortgage,  in  subordination  to  that  of 
appellant.  An  inventory  was  taken  by  appellant,  which 
showed  there  was  $5,200  worth  of  stock  in  the  store,  about 
one-half  of  which  was  of  the  original  stock,  the  residue 
having  been  purchased  to  replace  that  sold  and  to  increase 
the  stock.  The  store  being  kept  closed  by  appellant  and 
Wm.  Shively  until  the  19th  of  October,  the  officer  holding 
said  execution  could  not  levy  until  that  time.  The  levy  was 
then  made  on  about  $600  worth  of  goods  and  the  same  taken 
away,  whereupon  appellant  brought  this  suit  in  replevin. 

There  is  no  question  as  to  the  bona  fides  of  the  mortgage 
debts.  Both  mortgages,  however,  were  invalid  as  to  pur- 
chasers and  execution  creditors,  for  the  reason  that  the 
mortgagees  knew,  not  only  when  the  mortgages  were  given 
on  the  stock  of  goods  that  they  would  continue  to  be  sold 
at  retail,  but  that  the  mortgagor  so  continued  thereafter  to 
sell  them.  Reed  v.  Wilson,  22  111.  377;  Barnett  v.  Fergus, 
51  lU.  352;  Herschle  v.  Morris,  131  111.  587. 
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If,  however,  possession  is  taken  before  the  rights  of  third 
parties  accrue,  then  such  mortgagees  can  hold  the  property. 
Eeed  v.  Wilson,  22  111.  377. 

Such  a  mortgage  is  not  of  itsQlf  a  fraudulent  conveyance 
of  property,  in  the  absence  of  a  fraudulent  intent.  Khode 
V.  Matthin,  35  111.  App.  149, 150;  Barnet  v.  Fergus,  51  111.  352. 
It  is  a  fraud  in  law  on  the  part  of  the  mortgagee  in  permit- 
ting the  mortgagor  to  so  make  sales  by  retail.  A  chattel 
mortgage  fraudulent  in  law  as  to  third  parties,  is  good  as 
between  the  parties  to  it,  as  where  it  is  not  properly 
acknowledged  or  recorded.  Chipron  v.  Feihert,  68  111.  284; 
Gaar,  Scott  &  Co.  v.  Hurd,  92  111.  315;  Webber  v.  Mackey, 
]S"isbet  &  Co.,  31  111,  App.  377;  Giflfert  v.  Wilson,  18  111. 
App.  214. 

Possession  was  taken  under  the  mortgages  several  days 
before  the  execution,  under  which  the  appellee  made  his 
levy,  was  issued;  such  possession,  however,  was  of  the  entire 
stock  of  goods,  though  the  undisputed  evidence  is  that  at  least 
one-half  of  such  stock,  and  we  think  much  more,  was  new 
goods,  purchased  after  the  giving  of  appellant's  mortgage. 
The  mortgages  did  not  provide  for  including  subsequently 
acquired  stock.  This  is  essential  as  between  the  parties. 
Jones  on  Chattel  Mortgages,  Sec.  167.  Such  a  stipulation 
is  an  executory  agreement  of  such  a  character  that  the 
creditor  with  whom  it  is  made  may,  under  it,  take  the 
property  into  his  possession  when  it  comes  into  existence, 
and  hold  it  for  his  security,  and  whenever  he  does  so  take 
it  into  his  possession,  before  any  attachment  or  other 
lien  has  been  made  of  the  same,  such  creditor,  under  his 
executory  agreement,  may  hold  the  same.  Gregg  v.  San- 
ford,  24  in.  17-20. 

In  the  case  of  Con.  Tank  Line  Co.  v.  Collier,  148  111.  p. 
264,  it  is  said :  *'It  is  the  settled  rule  in  this  State  that  a 
valid  mortgage  may  be  given  on  personal  property  not 
owned  by  the  mortgagor  and  not  then  in  existence,  if  he 
afterward  acquires  it;  "  but  it  is  not  good  as  against  cred- 
itors or  purchasers  as  to  such  property  until  possession  is 
taken  of  it  by  mortgagee.     Gettings  v.  Nelson,  86  111.  691; 
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Titus  V.  Mabee,  25  111.  p.  260.  And  then,  as  heretofore 
stated,  the  mortgage  must  in  terms  cover  such  property. 

The  evidence  is  clear  that  appellant  did  not  take  or  retain 
possession  of  the  goods  by  virtue  of  any  agreement  with 
Thomas  Shively,  outside  of  the  mortgages.  In  answer  to 
questions  propounded  by  the  court,  appellant  stated  twice 
that  he  took  the  goods  under  the  mortgages  and  also  stated 
he  was  proceeding  to  sell  them  thereunder  when  the  levy 
was  made.  The  appellee,  the  sheriff,  in  addition  to  the 
usual  pleas,  pleaded  property  in  Thomas  Shively  and  justified 
under  his  execution,  which  was  issued  to  collect  a  judgment 
confessed  for  goods  sold  after  the  execution  of  appellant's 
mortgage.  "  On  such  an  issue  the  substantial  matter  in 
dispute  is  the  right  of  the  plaintiff  to  the  property.  The 
plaintiff  holds  the  affirmative  of  the  issue  and  must  sustain 
his  right  or  fail  in  the  action."  Anderson  v.  Talcott,  1 
Gilm.  371;  Atkins  v.  Byrnes,  71  111.  326.  The  burden  of 
the  proof  was,  therefore,  on  the  plaintiff,  appellant,  to  show 
that  he  was  entitled  to  the  immediate  possession  of  the 
identical  goods  replevied.  See,  also,  Sec.  94,  "Wells  on  Ke- 
plevin.  He  only  had  the  right  to  the  possession  of  those 
goods,  in  any  event,  that  were  included  in  the  mortgages  at 
the  time  of  their  execution,  as  heretofore  shown.  There  is 
no  evidence  to  show  they  could  not  be  identified.  If  they 
could  not  be,  the  confusion  was  by  the  mortgagee's  consent 
and  therefore  he  could  not  claim  the  entire  stock.  The 
evidence  is  undisputed  that  Shively  had  a  good  trade  and 
Bold  a  great  many  goods.  Doubtless  a  large  part  of  the 
original  goods  had  been  sold.  How  much,  if  any,  of  the 
old  goods  were  levied  upon,  the  evidence  does  not  disclose. 
It  was  for  the  appellant  to  show  the  fact,  in  view  of  the 
evidence  and  the  issues  in  this  case.  In  the  case  of  Schera- 
erhom  v.  Mitchell,  15  111.  App.  418,  very  like  this  one  in  its 
facts  and  issues,  it  was  held  the  execution  would  hold  the 
property. 

The  judgment  is  affirmed. 
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Melyin  T.  Stone  et  a1.  t.  Missouri  Guarantee  Sayings 

and  Building  Association. 

1.  Master^s  Sales — When  to  he  en  Masse, — It  is  the  duty  of  the  mas- 
ter to  sell  property  so  as  to  procure  the  most  money  with  the  least  injury 
to  the  mortgagors,  and  if  this  can  not  be  done  by  a  sale  in  separate  par- 
cels, the  property  may  be  sold  en  masse, 

2,  Same— Sales  en  Masse,  When  Set  Aside, — It  is  only  on  the  ground 
of  fraud,  or  that  some  one  has  been  injured  by  the  sale  of  parcels  of 
land  en  masse,  that  the  sale  will  be  set  aside  in  chancery. 

Foreclosare,  sale.— Appeal  from  the  Circuit  Court  of  St.  Clair  County; 
the  Hon.  Alonzo  S.  Wilderman,  Judge,  presiding.    Heard  in  this  court  ' 
at  the  August  term,  1894.    Affirmed.    Opinion  filed  March  28,  1895. 

Statement  of  the  Case. 

This  was  a  proceeding  by  bill  in  chancery  exhibited  by 
appellee,  to  foreclose  a  mortgage  of  real  estate,  executed 
and  acknowledged  by  Stone  and  wife  to  secure  certain  in- 
debtedness of  Stone  to  appellee.  A  hearing  was  had  and 
a  decree  was  entered,  finding  the  amount  of  indebtedness 
from  Melvin  T.  Stone  due  and  unpaid  to  be  $5,157.46,  and 
ordering  the  master  in  chancery  to  advertise  and  sell  the 
real  estate  mortgaged  in  case  of  default  in  the  payment  as 
decreed,  or  so  much  thereof  as  might  be  necessary  to  realize 
the  amount  so  due  complainant,  together  with  the  costs 
and  disbursements  connected  therewith,  and  providing  the 
property  might  be  sold  separately  if  the  same  could  be  done 
without  material  injury  to  the  parties  interested.  The 
mortgaged  premises  consisted  of  two  blocks  of  suburban 
property,  divided  into  lots.  One  entire  block  of  forty  lots, 
block  54,  and  thirty-nine  lots  of  the  other  block,  block  55, 
were  subject  to  the  mortgage  lien. 

In  pursuance  of  the  decree,  the  master  made  the  sale  and 
filed  his  report  thereof,  to  which  report  James  T.  McCasland 
Leo  Scherrer,  John  P.  Enright,  Alex  Abend  and  L.  W.  Reid, 
the  first  of  whom  only  was  a  party  to  the  suit,  claiming  to 
be  bidders  and  purchasers  at  the  sale,  filed  these  exceptions : 
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"  1st.  That  the  law  requires  said  premises,  as  set  forth  in 
said  decree  and  publication,  to  be  sold  in  parcels,  and  not  en 
masse,  2d.  That  said  master  did  sell  said  lots  in  single  lots 
and  they  were  bid  on  and  purchased  by  the  above  named 
parties  as  set  forth  in  said  master's  report;  that  all  of  said 
purchasers  were  in  good  faith  and  in  the  presence  of  the 
mortgagee  and  their  agents  and  attorneys;  that  said  pur- 
chasers demanded  certificates  of  purchase  and  were  able  and 
willing  and  offered  to  pay  the  price  bid  and  so  sold;  that 
said  certificate  was  wrongfully  issued  to  one  not  the  pur- 
chaser at  said  sale.  3d.  That  the  master  in  chancery  erred 
in  issuing  certificate  to  Missouri  Guarantee  Savings  and 
Building  Ass'n,  and  in  not  issuing  to  the  above  named  par- 
ties as  per  their  bid  in  said  report;  and  that  said  master 
exceeded  his  authority  in  selling  said  property  the  second 
time." 

The  exceptions  were  overruled  and  master's  report  was 
approved,  to  all  of  which  the  persons  excepting,  excepted 
and  prayed  and  were  allowed  to  take  this  appeal.  The  mas- 
ter's report  shows  that  he  advertised  the  sale  as  required  by 
the  decree;  that,  in  pursuance  of  the  decree  and  in  conform- 
ity with  the  notice  of  sale,  he  did,  on  January  5, 1894,  offer 
for  sale  at  public  auction  at  the  front  door  of  the  court 
house  in  the  city  of  Belleville,  in  said  county,  the  said  prem- 
ises ordered  to  be  sold;  first  proclaiming  the  terms  of  sale, 
as  set  forth  in  the  decree,  and  first  offering  said  lots  for  sale 
separately,  subject  to  sale  en  masse.  Next  sets  out  in  detail 
the  lots  that  were  offered  for  sale  separately,  the  amount 
bid  for  each,  and  the  name  of  bidder  to  whom  each  was 
struck  off,  showing  that  every  lot  in  each  block  ordered  to 
be  sold  was  offered  separately;  that  the  highest  bid  was 
twenty  dollars  for  any  one  lot  and  that  was  on  two  lots  only; 
that  fifteen  dollars  was  next  highest  bid  and  for  one  lot  only 
that  McCasland  bid  one  dollar  each  for  eight  lots  and  two 
dollars  each  for  twenty -eight  lots;  that  no  bids  were  offered 
for  either  of  two  lots,  and  the  aggregate  amount  of  the  bids 
for  which  the  lots  were  struck  off  when  offered  separately 
was  but  $263.    The  master  then  offered  en  masse  all  the 
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lots  in  block  54  ordered  to  be  sold,  and  Reid  bid  therefor 
$5,000,  and  they  were  struck  oflf  to  him  at  that  sum,  which 
was  not  enough  by  over  $800  to  pay  the  debt,  interest,  costs 
and  other  expenses.  He  then  offered  en  masse  all  of  block 
55  ordered  to  be  sold  and  could  get  no  bid.  He  then 
olBTered  both  of  said  blocks  en  masse  and  complainant  bid 
$5,880.22,  being  the  highest  and  best  bid  therefor,  and  the 
same  was  sold  to  it  for  that  amount  and  the  master's  certifi- 
cate was  delivered. 

J.  W.  Babtholomew,  attorney  for  appellants. 

Campbell  &  Ryak  and  J.  J.  Eafteb,  attorneys  for  ap- 
pellee. 

Me.  Justice  Gr^ew  delivered  the  opinion  of  the  Court. 

Appellants  do  not  claim  the  debt  secured  by  the  mort- 
gages was  not  due  and  payable  and  amounted  to  the  sum 
found  due  by  the  court,  nor  that  the  mortgagors  were  not 
liable  to  pay  the  same  as  decreed;  nor  that  the  property 
when  sold  en  m/isse  brought  less  than  its  full  value.  Js  o 
claim  is  made  of  fraud  or  inadequacy  of  the  price  for  which 
the  master  sold  it,  but  it  is  claimed  the  statutory  provision 
requiring  real  property  taken  on  execution  to  be  sold  in 
separate  parcels,  if  susceptible  of  division,  was  violated,  to 
the  injury  of  those  who  made  such  grossly  inadequate  bids, 
and  to  the  injury  of  Stone  by  not  giving  those  bidders  cer- 
tificates and  thus  pennitting  him  to  redeem  by  paying  a 
sum  sufficient  to  satisfy  the  costs  of  suit  and  necessary  ex- 
penses of  making  the  sale.  These  bidders  were  notified  be- 
fore bidding  of  the  right  reserved  by  the  master  to  sell  en 
masse,  if  the  rights  of  the  parties  required  it,  and  they  bid 
subject  to  that  condition.  It  was  the  duty  of  the  master  to 
so  sell  the  property  as  to  procure  the  most  money  with  the 
least  injury  to  the  mortgagors.  This  he  could  not  do  by 
selling  in  separate  parcels,  but  when  sold  together  it  brought 
enough  to  pay  the  debt,  interest,  costs  and  all  expenses, 
None  of  the  parties  were  injured  thereby.    The  mortgage 
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was- paid  in  full  by  the  proceeds  of  the  sale  and  the  debtors 
discharged  from  the  burden  of  the  debt.  It  is  only  on  the 
ground  of  fraud,  or  that  some  one  has  been  injured  by  the 
sale  of  several  parcels  or  tracts  of  land  en  masse  that  the 
sale  will  be  set  aside  in  chancery.  Ross  v.  Meek  et  al.,  5 
Gil.  171;  GiUespie  v.  Smith  et  al.,  29  111.  473;  Prather  v. 
Hill,  36  111.  402;  Fergus  v.  Woodworth,  44  111.  378;  Martin 
V.  Hai^rdine,  46  111.  322;  Hay  v.  Baugh,  77  111.  500;  Fair- 
man  V.  Peck,  87  111.  156. 

Counsel  for  appellant  also  suggests  that  the  rule  requir- 
ing a  sale  of  lands  under  a  decree  to  be  made  in  the  inverse 
order  of  alienation  was  not  observed  and  therefore  the  sale 
ought  to  have  been  set  aside.  JSTo  case  is  made  by  this 
record  warranting  the  application  of  this  rule.  Dates  v, 
Winstanly,  53  111.  App.  Rep.  630.  The  master  followed  the 
directions  of  the  decree  in  making  the  sale  as  he  did,  and 
acted  for  the  best  hiterest  of  the  parties  in  so  doing.  The 
court  did  not  err  in  refusing  to  set  aside  the  sale.  The  order 
and  decree  of  the  Circuit  Court  is  affirmed. 


H.  B.  Searing  v.  Joseph  White. 

1.  Tbial  by  the  Cotjbt — Conclusive  on  the  Facts.— A  trial  by  the 
court  where  the  evidence  is  conflicting,  and  a  finding  of  the  facts,  are 
conclusive. 


68        81 
98    ^440 


AMmnpsIt,  for  goods  sold.  Appeal  from  the  Circuit  Court  of  William- 
son County;  the  Hon.  Alomzo  K.  Vickebs,  Judge,  presiding.  Heard  in 
this  court  at  the  August  term,  1894.  Afiirmed.  Opinion  filed  March 
23,  1895. 

Clemkns  &  Wari>sb,  attorneys  for  appellant. 


Habtwbll,  3pilleb  &  FowLEB,  attorneys  for  appellee. 

Mr.  Justice  Sample  dbuvered  tbte  opinion  of  the  Court. 
The  appellee  recovered  a  judgment,  below  for  the  value 

ToL.  liVin  • 
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of  piling  which  he  claimed  to  have  furnished  appellant. 
The  latter  claims  he  made  the  purchase  of  one  Peterson, 
against  whom  he  had  a  certain  claim.  The  evidence  dis- 
closes the  fact  that  appellant  and  Peterson  had  been  inter- 
ested together  in  the  purchase  of  chair  timber,  the  former 
furnishing  the  money  and  the  latter  doing  the  buying. 
The  appellant  and  Peterson  had  talked  about  buying  piling, 
to  which)  at  the  time,  appellant  did  not  consent,  but  finally 
sent  Peterson  an  order  for  some  piling,  at  a  price  named. 
The  latter  saw  appellee,  and  told  him  he  could  furnish  it 
to  Searing.  White  agreed  to  do  so  and  did  send  the  carload 
of  piling.  It  was  billed  in  Peterson's  name,  by  Peterson. 
He  was  not  directed  to  do  so,  ho>vever.  Before  the  car  was 
shipped.  White  saw  Searing  and  told  him  that  he  was  fur- 
nishing him  one  carload,  to  which  Searing  replied  that  was 
all  right.  When  White  asked  for  his  pay,  then  Searing 
claimed  he  had  purchased  of  Peterson  and  had  a  claim 
against  him.  Searing  claims  he  did  not  know  White  in  the 
transaction. 

The  questions  involved  in  this  case  wholly  relate  to  facts. 
No  error  of  law  is  discussed.  The  case  was  tried  before  the 
court.  While  the  evidence  is  somewhat  contradictory  and 
mixed,  yet  we  think  the  evidence  sustains  the  finding  and 
judgment. 

White  evidently  understood  he  was  selling  the  piling 
directly  to  Searing.  He  so  informed  him  before  its  delivery. 
If  the  evidence  of  White  and  Chamness  was  believed,  Sear- 
ins:  assented  to  that  statement. 

Searing  knew  Peterson  had  no  money  and  had  not  been 
buying  on  his  own  account.  They  had  been  operating 
together.  Peterson  had  been  trying  to  get  him  to  purchase 
piling,  and  when  the  order  was  sent  might  well  have 
thought  he  had  concluded  to  adopt  the  suggestion  made. 
Peterson  explains  why  the  piling  was  sent  in  his  name  in- 
stead of  Searing's  or  White's  name.  While  such  explana- 
tion is  not  very  satisfactory,  j^et  it  may  have  been  to  the 
court  below.  Substantial  justice  has  been  done,  and  the 
judgment  is  affirmed. 
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Illinois  Central  Railroad  Company  y.  Frank  Pammill^ 

Administrator^  etc. 

1.  'SvmisscR^Where  No  One  Witneased  the  DeatK—lD.  action  for 
damages  sastained  by  the  death  of  a  kinsman  from  negligence  where 
no  one  saw  the  accident  causing  the  death  occur,  and  the  cause  and 
manner  of  such  death  is  established  hj  surrounding  circumstances  on 
the  trial,  evidence  that  the  deceased  was  habitually  prudent,  cautious 
and  temperate  is  admissible  for  the  jury  to  consider,  together  with  the 
instinct  of  self-preservation  which  a  sane  person  is  presumed  to  possess, 
in  determining  whether  the  deceased  was  exercising  care  for  his  personal 
safety.  , 

2.  IssTBVcnos^— Diligence  by  Deceased  to  be  Informed  as  to  Condi- 
tion of  Appliances. — ^In  an  action  for  dam  ages  occasioned  by  the  death  of 
a  kinsman  from  negligence  in  failing  to  keep  appliances  in  safe  repair, 
an  instruction  which  ignores  the  duty  of  the  deceased  tx>  exercise  rear 
sonable  diligence  to  inform  himself  of  the  condition  of  such  appliances, 
is  erroneous. 

3.  Railroad  Coupumva—When  Not  Liable  for  Pereonal  Injuries,^ 
A  railroad  company  will  not  be  held  liable  for  injury  to  its  servant  in 
the  course  of  his  employment  when  such  injury  results  from  his  neglect 
to  perform  his  duty,  the  perfoimance  of  which  might  have  avoided  the 
accident. 

4.  SAXA—EmpUjyee  to  Use  DQiffence^Defeciive  Appliances, — If  an 
employe  is  in  constant  use  of  an  appliance,  with  an  opportunity  to  know 
by  the  exercise  of  reasonable  diligence  of  its  defective  condition,  he  is 
bound  to  use  that  diligence  and  not  use  the  defective  appliance  but  report 
its  condition  to  the  company. 

5.  Due  CAKoSvidenee  of  the  Exercise  of— Deceased  PiersoTis,— The 
law  does  not  require  positive  proof  of  the  exercise  of  due  care  and  dili- 
gence in  ascertaining  the  condition  of  appliances  by  the  servant.  In 
case  of  death,  the  fact  may  be  inferred  from  circumstances  in  evidence, 
where  no  one  saw  the  accident. 

Trespags  on  the  Case.— Death  from  negligence.  In  the  Circuit  Court 
of  Fayette  County;  the  Hon.  Jacob  Fauke,  «>udge,  presiding.  Declara- 
tion incase;  plea  of  not  guilty;  trial  by  jury;  verdict  for  plaintiff;  appeal 
by  defendant.  Heard  in  this  court  at  the  August  term,  18di.  Reversed 
and  remanded.    Opinion  filed  March  28,  1895. 

Farmbb,  Browh  &  TuKNEB,  attomeys  for  appellant; 
James  Fentress,  of  counsel. 


Henbt  &  GciNN,  attorneys  for  appellee. 
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Mr  Justice  Gkeen  deliveeed  the  opinion  of  the  Court. 

Plaintiff's  intestate  was  a  brakeman  in  the  employ  of  ap- 
pellant at  the  time  of  his  death,  which  occurred  in  January, 
1893.    He  was  then  acting  as  head  brakeman  on  appellant's 
freight  train  which  loft  Centralia  about  11  o'clock  p.  m., 
January  30th,  and  on  its  way  north  stopped  at  Vandalia 
about  1  o'clock  a.  m.  of  January  31st.    At  that  point  the 
deceased  was  ordered  by  the  conductor  in  charge  of  the 
train,  to  assist  in  switching  the  car  next  the  engine,  from 
the  main  track  to  a  side  track  west  of  it,  bv  the  method 
known  as  a  "  drop  "  or  "  running  switch."     Deceased  was 
on  the  engine,  and  obeying  the  direction  given  him,  it  be- 
came his  duty  to  pull  the  coupling  pin  out  of  the  link 
holding  the  car  and  engine  together,  then  signal  the  engi- 
neer that  the  car  was  uncoupled,  which  he  did,  and  get  on 
top  of  the  car  to  be  set  out,  set  the  brake  on  it,  and  stop  it 
on  the  side  track.   In  attempting  to  get  on  the  car,  as  there 
is  evidence  to  show,  he  fell  from  it  with  his  head  close  to  the 
rail,  and  the  top  of  his  skull  was  crushed  and  his  instant 
death,  resulted.    This  suit  was  brought  by  the  administrator 
of  his  estate,  under  the  statute,  to  recover  damages  for  his 
death,  averred  in  the  declaration  to  have  been  caused  by  the 
negligence  of  appellant  in  placing  the  said  freight  car  in 
the  train,  with   the  ladder,  upon  which  brakemen  could 
climb  with  feet  and  hands  upon  and  off  said  car,  so  out  of 
repair,  and  the  rungs  thereof  so  mashed  in,  that  no  foot  or 
hand  hold  was  afforded  its  servants,  handling  said  car  to 
climb  upon  or  off  said  car.    Avers  defendant's  knowledge, 
and  want  of  knowledge  of  deceased  of  such  defective  con- 
dition of  the  ladder;  the  order  of  conductor  to  deceased  to 
assist  in  setting  out  said  car;  that  deceased  in  obedience  to 
said  order  uncoupled  said  car  from  the  engine,  and  while  in 
the  exercise  of  due  care  for  his  own  safety,  attempted  to 
climb  upon  said  car,  and  that  by  reason  of  the  defective 
condition  of  said  ladder,  he  slipped  and  fell  and  was  run 
over  by  said  car  and  killed.    The  jury  found  defendant 
guilty  and  assessed  plaintiff's  damages  at  $2,000.    Defend- 
ant's motion  for  a  new  trial  was  overruled  and  judgment 
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w^as  entered  on  the  verdict  for  the  damages  assessed  and 
costs  of  suit,  and  defendant  took  this  appeal. 

In  the  view  we  take  of  this  case,  we  deem  it  unnecessary 
to  notice  all  the  points  set  forth  as  grounds  for  reversal,  but 
will  confine  ourselves  to  the  consideration  of  those  most 
material.  One  of  these  is,  that  the  court  erred  in  admitting 
unproper  testimony  on  behalf  of  appellee  to  show  that  de- 
ceased was  an  Industrious,  sober  and  prudent  man.  In  this 
kind  of  case,  where  no  one  actually  saw  how  the  accident 
occurred,  and  the  cause  and  manner  of  it  is  established  by 
surrounding  circumstances  proven  on  the  trial,  evidence 
that  deceased  was  habitually  prudent,  cautious  and  temper- 
ate, is  admissible  for  the  jury  to  consider,  together  with  the 
instinct  of  self-preservation  which  a  sane  person  is  pre- 
sumed to  possess,  in  determining  whether  he  was  exercising 
care  for  his  personal  safety.  C,  E.  I.  &  P.  Ky.  Co.  v.  Clark, 
108  111.  117;  I.  C.  K.  R.  Co.  v.  Nowicki,  148  lU.  34.  In  the 
latter  case  it  is  said :  ^^  Proof  that  deceased  was  a  sober, 
industrious  man  is  admissible,  where  there  was  no  eye  wit- 
ness to  the  killing,  as  tending  to  show  he  was  in  the  exercise 
of  due  care.  The  court  did  not  err  in  admitting  the  evi- 
dence objected  to.  The  evidence  to  show  that  plaintiflf  and 
the  family  of  deceased  were  dependent  upon  the  labor  of 
defendant  for  support,  objected  to  by  defendant,  was  ex- 
cluded by  the  court,  and  the  jury  were  told  to  pay  no 
attention  to  it.    The  error,  if  any,  was  thus  cured." 

It  is  also  urged  that  the  court  erred  in  making  some 
remarks,  while  passing  upon  an  objection  made  to  a  question 
asked  on  behalf  of  appellant.  We  have  examined  the  record 
and  discover  no  serious  objection  to  the  remarks  complained 
of.  It  is  also  insisted  that  the  evidence  fails  to  show  the 
death  of  plaintiff's  intestate  resulted  from  the  negligence  of 
defendant,  as  charged  in  either  count  of  the  declaration,  or 
that  deceased  was  in  the  exercise  of  due  care  for  his  personal 
safety,  as  therein  averred.  As  this  case  is  to  be  again  tried, 
we  refrain  from  commenting  upon  the  evidence,  further 
than  to  say  there  was  direct  and  circumstantial  evidence 
tending  to  prove  the  cause  of  action  as  averred  in  the  dec- 
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laration,  and  as  to  the  material  fact  that  deceased  was  exer- 
cising reasonable  care  as  averred,  the  evidence  was  conflict- 
ing. But  in  onr  judgment  the  court  erred  in  giving  the 
jury  certain  instructions  on  behalf  of  plaintiff,  calculated  to 
mislead  the  jury,  to  the  prejudice  of  defendant. 

In  the  second,  third,  eighth,  ninth,  tenth,  eleventh  and 
fourteenth  instructions  given  for  plaintiff,  and  in  each  of 
them,  the  jury  are  informed  the  plaintiff  had  the  right  to 
recover  if  deceased  was  a  brakeman  on  defendant's  freight 
train,  in  which  defendant  put  a  box  freight  car  that  had  a 
defective  rung  in  the  ladder,  by  which  deceased,  in  the  dis- 
charge of  his  duty,  would  have  to  ascend  said  car,  and  if, 
by  reason  of  said  defect,  while  performing  such  duty  and  in 
the  exercise  of  due  care  and  caution  for  his  own  safety, 
deceased  attempted  to  climb  upon  ^d  car  by  means  of  said 
defective  ladder,  and  by  reason  of  such  defect  fell  from  said 
car  and  was  run  over  and  killed,  provided  defendant  had 
notice  of  said  defect,  or  might  have  known  it  by  the  exer- 
cise of  a  reasonable  degree  of  diligence,  and  further  believe 
that  deceased  did  not  know  of  the  defect  in  the  ladder.  In 
each  of  these  instructions,  the  duty  of  deceased  to  exercise 
reasonable  diligence  to  inform  himself  of  the  condition  of 
the  ladder  is  ignored,  and  that  of  defendant  is  fully  set 
forth.  The  jury  would  therefore  have  understood  the  law 
to  be  that  a  servant  was  not  required  to  exercise  any  care  or 
diligence  to  ascertain  the  condition  of  machinery,  tools  or 
appliances  he  was  necessarily  required  to  use,  in  perform- 
ing the  work  he  contracted  to  perform.  This  is  not  the 
law.  The  relative  and  reciprocal  duties  of  master  and  serv- 
ant have  been  defined  and  announced  in  repeated  decisions 
of  our  Supreme  Court  in  cases  like  this,  and  are  quite  well 
known  to  the  profession. 

A  railroad  company  will  not  be  held  liable  for  injury  to 
its  servant  in  the  course  of  his  employment,  when  such 
injury  resulted  from  his  neglect  to  perform  his  duty,  the 
performance  of  which  might  have  avoided  the  accident.  I. 
C.  R.  R.  Co.  V.  Jewel,  Adm'x,  46  111.  99. 

If  an  employe  is  in  constant  use  of  an  appliance,  with  an 
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opportunity  to  know,  by  the  exercise  pf  reasonable  dili- 
gence, its  defective  condition,  he  is  bound  to  use  that  dili- 
gence and  not  use  the  defective  appliance,  but  report  its 
condition  to  the  company.  T.  W.  &  "W.  Ry.  Co.  v.  Eddy, 
72  lU.  138;  C.  &  A.  K  K  Co.  v.  Bragonier,  119  111.  51;  O. 
&  M.  Ey.  Co.  V.  Bass,  36  111.  App.  Rep.  128. 

The  law  does  not  require  positive  proof  of  the  exercise 
of  due  care  and  diligence  in  this  regard  by  the  servant, 
but  that  may  be  inferred  from  certain  circumstances  in 
evidence  where  no  one  saw  the  accident.  Mo.  Furnace 
Co.  V.  Abend,  107  111.  48;  C,  B.  &  Q.  R.  R.  Co.*  v.  Gregory, 
58  111.  272;  C.  &  N.  W.  R.  R.  Co.  v.  Jackson,  65  111.  493. 
There  was  evidence,  direct  and  circumstantial,  tending  to 
show  that  deceased  did  not  exercise  a  reasonable  care 
and  diligence  to  ascertain  the  defective  condition  of  the 
ladder  he  was  required  to  use,  but  if  the  jury  followed  the 
rule  announced  in  the  instructions  criticised,  this  omission 
by  deceased  to  perform  an  imperative  duty,  and  the  evi- 
dence tending  to  prove  such  negligence  would  be  regarded 
bv  them  as  wholly  immaterial  to  the  great  prejudice  of  de- 
fendant. The  giving  of  said  instructions  was  an  error, 
which  requires  us  to  reverse  the  judgment.  The  modifica- 
tion of  defendant's  ninth  instruction  and  refusing  to  give  tbe 
eighteenth  and  nineteenth  instructions  on  its  behalf  was 
proper. 

For  the  reasonsgiven  above  the  judgment  is  reversed  and 
the  cause  remanded. 


William  P.  Reno  v.  Edward  G.  Mendenhall. 

1.  Landlord  and  TssjLsrr— Covenants  to  Hepair—Suit  for  Rent^ 
Recoupment.-— yDiGte  there  are  no  coyenantB  in  the  lease  on  the  part  of 
the  landlord  to  keep  the  buildings  on  the  demised  premises  in  repair  he 
will  not  be  liable  to  do  so;  but  if  the  landlord  has  expressly  covenanted 
to  repair,  the  obligation  will  be  enforced,  and  if  he  sues  for  rent  the 
tenant  may  recoup  any  damage  he  has  sustained  bj  the  breach  of  cove- 
nant. 
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2.  Same— Covenants  to  Repair  Before  the  Term  Commences. — If  a 
landlord  covenants  to  repair  before  the  term  commences,  the  tenant  may 
refuse  to  enter  upon  the  term  until  the  repairs  are  made;  but  having 
entered  upon  the  term  and  received  possession,  he  can  not  abandon  the 
lease  and  refuse  to  pay  rent  for  the  breach  of  the  covenant  to  repair. 

8.  Samb — Failure  to  Repair — Recoupment  by  Tenant — If  the  land- 
lord covenants  to  repair,  and  fails,  the  tenant  may  recoup  from  the  rent 
the'  amount  of  his  damages  or  sue  upon  the  covenant. 

4.  Same — Covenants  to  Repair — Loss  by  Fire. — ^A  covenant  on  the 
part  of  the  lessor  to  repair  includes  the  duty  to  rebuild  in  case  of  fire. 

Action  for  Rent. — Appeal  from  the  Circuit  Court  of  Marion  County;  the 
Hon.  Benjamin  R.  Burroughs,  Judge,  presiding.  Submitted  at  the 
August  term,  1894.    Affirmed.    Opinion  filed  March  28, 1895. 

Henry  C.  Goodnow,  attorney  for  appellant. 

Appellee's  Brief,  Kagy  &  Smith,  Attorneys. 

The  landlord  is  liable  to  his  tenant  for  an  injury  resulting 
from  a  failure  to  keep  the  premises  in  a  proper  state  of  re- 
jiair.  White  v.  Montgomery,  58  Ga.  204;  Freidenburg  v. 
Jones,  63  Ga.  612;  Learoyd  v.  Godfrey,  138  Mass.  315;  Nash 
V.  Minneapolis,  etc.,  24.  Minn.  501;  Swords  v.  Edgar,  59  N. 
Y..  28;  Cason  v.  Godley,  26  Pa.  St.  Ill;  Scott  v.  Simons,  St 
N.  H.  426. 

The  legal  effect  of  a  covenant  to  keep  the  demised  prem- 
ises in  repair,  without  reservation  of  loss  by  fire,  binds  the 
covenantor  to  restore  the  buildings,  if  damaged  by  fire,  and 
even  to  rebuild  the  same,  if  burned.  Ely  v.  Ely  et  al.,  80  IlL 
533;  Wiegall  v.  Waters,  6  T.  R.  488;  Pym  v.  Blackburn,  3 
Ves.  38;  Crocker  v.  Hill,  61  N.  H.  345;  Phillips  v.  Stevens, 
16  Mass.  238;  Leavett  v.  Fletcher,  10  Allen  (Mass.)  119;  Cline 
V.  Black,  4  McCord  (S.  Car.)  431;  Nave  v.  Berry,  22  Ala.  382; 
Abby  V.  Billups,  35  Miss.  618;  Proctor  v.  Keith,  12  B.  Mon. 
(Ky.)  252-254;  Meyers  v.  Myrrell,  57  Ga.  516,  and  David  v. 
Ryan,  47  Iowa  642. 

The  breach  of  the  covenants  to  repair  and  to  keep  in  re- 
pair were  such  acts  as  to  lessen  and  destroy  the  benefical 
interests  in  the  premises,  and  appellee  could  off-set  or  recoup 
his  damages  to  appellant's  action  for  rent.    Wade  v.  Halli- 
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gan,  16  IIL  507;  Berington  v.  Casey,  78  111.  317;  Dyett  v. 
Pendleton,  8  Cow.  R.  727;  Wright  v.  Lattan  et  al.,  38  III. 
293. 

Rent  ought  to  be  abated  when  the  beneficial  use  of  the 
lease  is  destroyed.  Brown  v.  Morris,  2  Bro.  Ch.  Ca.  311;  8 
Bac.  Abr.,  tit.  Rent;  Gilbert  on  Rents 

Mr.  Justice  Green  delivered  the  opinion  of  the  Court. 

This  was  a  suit  by  appellant  brought  to  recover  rent  from 
appellee,  averred  to  be  due  and  unpaid  under  two  leases  for 
the  same  premises.  The  first  lease,  dated  October  10, 1887, 
was  for  the  term  of  five  years,  from  March  1,  1888,  to 
March  1,  1893,  by  the  terms  of  which  Reno,  the  lessor, 
agreed,  among  other  things,  to  put  the  buildings  in  good 
repair.  The  second  lease,  dated  1891,  was  also  for  a  term 
of  five  years,  commencing  March  1, 1893;  the  rent  reserved 
in  each  lease  was  $80  per  annum,  payable  in  installments  of 
$40  each,  on  July  1st  and  November  1st  in  each  year;  and 
by  the  second  lease  Reno  covenanted  to  keep  the  buildings 
in  good  repair.  Declaration  was  filed  December  27,  1893. 
The  defense  set  up  in  the  several  special  pleas  was,  substan- 
tially, that  plaintiflf  had  failed  to  repair  and  to  keep  in  re- 
pair the  buildings  on  said  premises,  as  he  had  covenanted 
to  do;  that  on  June  30, 1892,  without  fault  or  negligence  of 
defendant,  one  three-story  building  on  said  premises  was 
injured  and  damaged  by  fire,  and  one  other  frame  building 
was  thrown  down,  to  prevent  it  from  being  burned  by  the 
fire  from  the  three-story  building;  that  said  buildings  were 
by  plaintiflf  suflfered  to  so  remain  from  June  30,  1893,  and 
defendant  deprived  of  the  use  and  enjoyment  of  them,  to  his 
injury  and  damage  in  the  sum  of  $200,  which  he  offered  to 
set  off.  The  jury  found  for  defendant.  Plaintiff's  motion 
for  a  new  trial  was  overruled  and  judgment  was  entered  on 
the  verdict  for  costs.     Thereupon  plaintiff  took  this  appeal. 

It  appears  in  evidence  that  under  the  first  lease  the 
appellee  entered  into  possession  of  the  demised  premises, 
part  of  which  were  two  buildings,  one  a  frame  building,  the 
other  a  building  with  a  brick  basement  and  two  stories  of 
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frame.  That  on  June  30, 1892,  these  two  stories  were  de- 
stroyed by  fire  and  also  the  doors  and  window  frames  of  the 
basement,  but  otherwise  the  latter  was  intact  and  uninjured. 
The  other  frame  building  was  pushed  over  to  prevent  it 
from  being  consumed  by  the  same  fire.  Appellee,  as  to 
the  land,  continued  in  possession  under  the  first  lease  after 
the  fire,  and  under  the  second  lease,  which  went  into  effect 
March  1,  1893,  and  still  holds  possession  thereunder,  but 
was  deprived  of  the  use  of  the  buildings,  because  they  were 
left  in  the  same  condition  and  were  not  repaired  after  the 
fire,  although  the  agent  of  Reno  was  notified  shortly  after- 
ward of  the  fire  and  injury  to  the  property  thereby  occa- 
sioned. Appellee  paid  all  the  rent  up  the  time  of  the  fire 
and  testified  he  called  the  attention  of  plaintiff's  agent  to  the 
repairs  needed,  and  to  the  condition  (»f  the  basement  and 
chimney  before  the  fire.  This  chimney  was  out  of  repair 
at  the  time  the  lessee  entered  into  possession  and  the  only 
repair  upon  it  made  by  the  lessor  was  outside  the  roof, 
which  did  not  remedy  its  defective  and  dangerous  condi- 
tion. The  evidence  tended  to  show  the  fire  was  caused  by 
this  defective  flue. 

The  unpaid  rent  sued  for  was  $55  under  the  first  lease,  and 
$80,  for  one  year,  under  the  second  lease.  It  was  also  shown 
that  the  frame  house  could  have  been  set  up  and  repaired, 
and  so  restored  to  the  condition  it  was  in  before  the  fire, 
and  the  lessee  notified  plaintiff's  agent  he  would  be  satisfied 
as  to  the  other  building  if  the  basement  was  repaired  and  a 
roof  put  over  it,  so  he  could  use  it  as  he  had  done  before 
the  fire. 

The  lessee  makes  no  claim  for  expense  incurred  for 
repairs  made  by  him,  but  asked  to  be  allowed  the  amount 
of  damage  he  sustained  by  reason  of  his  being  deprived  of 
the  use  of  said  buildings  in  consequence  of  the  fire,  caused 
by  the  breach  of  the  covenant  to  repair  and  the  breach  of 
the  covenant  to  keep  in  repair  the  said  buildings. 

This  damage  was  shown  bj'  the  evidence  to  be,  at  least, 
equal  in  amount  to  the  unpaid  rent  sued  for.  Had  there 
been  no  covenant  by  the  landlord  to  put  the  buildings  in 
repair  and  keep  them  in  repair,  he  would  not  be  liable  under 
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the  evidence.  Taylor's  Land.  &  Ten.,  Sec.  827,  and  the 
cases  cited  in  appellant's  printed  argument,  would  be  in 
point.  But  if  the  landlord  has  expressly  covenanted  to  re- 
pair, the  obligation  will  be  enforced,  and  if  he  sues  for  rent, 
the  tenant  may  recoup  any  damages  he  has  sustained  by  the 
landlord's  breach  of  the  agreement.    Id.,  4th  Ed.,  Sec.  331. 

If  a  landlord  covenants  to  repair  before  the  term  com- 
mences, the  tenant  might  refuse  to  enter  upon  the  term  until 
the  repairs  are  made,  but  having  entered  upon  the  term  and 
received  possession,  he  can  not  abandon  the  lease  and  refuse 
to  pay  rent  for  the  breach  of  that  covenant.  If  the  land- 
lord fails  to  repair  according  to  covenant,  the  tenant  may 
recoup  from  the  rent  the  amount  of  his  damages  for  the 
breach,  or  sue  upon  the  covenant.  "Wright  v.  Lattin,  38  111. 
293.  We  do  not  agree  with  counsel  for  appellant  in  their 
claim  that  the  restoration  of  the  small  building  to  its  con- 
dition before  the  fire,  and  putting  a  roof  over  the  basement 
would  not  be  repairs,  but,  even  if  their  view  be  correct,  it 
has  been  held  that  a  covenant  to  repair  on  the  part  of  the 
lessor,  includes  the  duty  to  rebuild  in  case  of  loss  or  destruc- 
tion by  fire.  Crocker  v.  Hill,  61  N.  H.  345;  Leavett  v. 
Fletcher,  10  Allen  (Mass.) 

The  ruling  of  the  trial  court,  in  modifying  one  of  plaint- 
iffs instructions  and  refusing  to  give  certain  others  on  his 
behalf,  was  not  erroneous,  but  was  in  harmony  with  our 
views  above  expressed.  Our  judgment  is  that  the  verdict 
was  sustained  by  the  evidence,,  and  the  judgment  entered 
was  right.    Judgment  affirmed. 


In  Bo  Toluntary  Assignment  of  Blehart  &  Campbell. 

Exceptions  to  Claim  of  J.  6.  &  H.  F. 

Campbell^  as  Adm'rs>  etc. 

1.  ABMDnsTRATOBS — Conversion  of  Asseta—Hemedy, — ^Where  an  ad- 
ministrator converts  assets  of  the  estate  into  money  and  uses  the  same 
the  legal  title  thereto  is  vested  in  him,  and  the  remedy  for  the  recovery 
of  such  money  by  the  creditors  or  distributees  of  the  estate  is  by  suit 
Bgainst  him  or  upon  the  administrator's  bond. 
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2.  SA.iCE-*ilfon«y  Converted f  Treated  as  Assets  Administered, — ^Assets 
of  an  estate  converted  by  the  administrator  into  money  is  treated  as  assets 
administered,  and  an  administrator  de  bonis  non  can  not  maintain  an 
action  therefor  upon  the  bond  of  the  prior  administrator  who  converted 
the  same,  but  such  prior  administrator  and  his  sureties  are  responsible 
to  the  creditors,  distributors  or  heirs  of  the  estate. 

8.  Trust  Funds— TFZien  They  Can  Not  be  Reached,— To  maintain  the 
right  to  reach  and  appropriate  a  fund  or  money  as  a  trust  fund  it  must 
not  change  its  form  and  lose  its  identity  as  such,  or  be  placed  in  such  con- 
dition that  it  has  no  ear  mark,  signs  or  indication  of  its  belonging  to  a 
specific  trust 

4.  Same— Assets  Converted,  Not  Recoverable  by  the  Estate,— "Where  an 
administrator  collects  moneys  of  the  estate  and  puts  the  same  into  a  firm 
of  which  he  is  a  member,  such  moneys  cease  to  be  assets  of  the  estate, 
and  are  in  no  sense  such  a  trust  fund  as  can  be  recovered  as  a  debt  due 
the  estate. 

Ass'gnment  for  the  Benefit  of  Creditors. — Claim  against  an  insolvent 
firm.  Appeal  from  the  County  Court  of  Jackson  County;  the  Hon.  M.  C. 
Crawford,  County  Judge  of  Union  County,  presiding.  Submitted  at 
the  August  term,  1894.    Affirmed.    Opinion  filed  March  23, 1895. 

I.  Clementb  and  R.  J.  Stephens,  attorneys  for  appellants. 

Wm.  "W.  Clemens  and  Wm.  A.  Schwartz,  attorneys  for 
appellee. 

« 

Mr.  Justice  Green  delivered  the  opinion  of  the  Court. 

The  claim,  in  controversy  was  filed  in  said  County  Court 
on  December  27,  1893,  against  the  bankrupt  estate  of  Rich- 
art  &  Campbell,  as  a  claim  due  the  administrators  of  the 
estate  of  J.  M.  Campbell,  who  died  in  1871;  and  these 
appellants,  H.  F.  and  J.  G.  Campbell,  then  became  such 
administrators.  H.  F.  Campbell  was  a  co-partner  of  Rich- 
art  for  many  years,  and  so  remained  up  to,  and  at  the  time, 
of  its  failure  and  assignment.  Exceptions  to  this  claim 
were  filed  at  the  February  term,  1894,  of  said  court,  by 
creditors  of  the  bankrupt  firm,  and  at  the  following  June 
term  thereof  the  issue  was  submitted  to  a  jury,  who,  by 
their  verdict,  found  against  said  claim,  and  the  court  entered 
judgment  on  the  finding  against  claimants  for  costs,  and 
they  took  this  appeal. 
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It  appears  from  the  evidence .  that  H.  F.  Campbell,  as 
administrator,  collected  money  due  the  estate  at  divers 
times,  during  a  long  period  before  1893,  and  used  it  as  his 
own,  in  the  firm  business  of  Rjchart  &  Campbell.  It  is  not 
shown  that  Kichart  was  informed  the  capital  so  put  in  the 
business  by  Campbell  as  his  own  money,  came  from  the 
assets  of  his  intestate's  estate,  nor  does  it  appear  that  those 
who  extended  credit  to  the  firm  were  in  any  manner  advised 
that  such  was  the  fact.  On  the  contrary,  it  appears  by  the 
evidence  of  H.  F.  Campbell,  the  only  witness  on  behalf  of 
claimants,  that  he  ^id  not  keep  any  account  of  this  money 
of  the  estate  in  the  firm  books,  but  in  a  little  book  in  which 
was  kept  the  account  of  the  J.  M.  Campbell  estate,  showing 
the  amount  and  time  of  receipt  of  each  amount  of  estate 
assets  collected,  and  in  which  book  his  co-administrator  also 
made  entries.  Nor  does  it  appear  in  any  of  the  sworn  re- 
ports of  said  administrators,  from  the  date  of  their  appoint- 
ment, including  their  final  report  of  April,  1890,  filed  in  the 
County  Court,  that  any  indebtedness  was  charged  or  listed 
against  the  firm  of  Richart  &  Campbell;  yet  in  these  reports 
aU  the  assets  of  the  estate  are  included,  according  to  the  sworn 
statements  of  the  appellants.  Said  firm  continued  business 
until  August  22,  1893,  and  then  made  a  general  assignment 
of  all  the  firm  property  to  E.  G.  Mitchell,  assignee,  for  the 
benefit  of  creditors. 

The  schedule  of  debts  due  creditors,  as  prepared  and 
sworn  to  by  appellant,  H.  F.  Campbell,  and  his  partner,  did 
not  contain  any  item  of  indebtedness  to  the  estate  of  J.  M. 
Campbell.  Four  months  had  elapsed  after  this  assignment 
when,  for  the  first  time,  was  any  claim  made  that  the  firm 
was  indebted  to  said  estate.  We  may  add,  also,  it  does  not 
appear  in  this  record  that  there  are  any  other  children  or 
heirs  of  J.  M.  Campbell  than  the  appellants,  or  that  any  of 
the  debts  of  the  estate  remain  unpaid.  This  record  does 
not  present  a  case  where  a  cestui  que  trust  is  proceeding 
against  his  trustee,  but  the  right  to  have  this  claim  allowed 
is  based  upon  the  assumption  that  the  money  collected  by 
H.  F.  Campbell  as  administrator,  and  by  him  put  in  as  cap- 
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ital  and  so  used  in  the  regolar  mercantile  business  of  Richart 
&  Campbell,  was  still  a  trust  fund  and  assets  of  the  Camp- 
bell estate  and  could  be  recovered  as  such  by  the  adminis- 
trators of  that  estate.  This,  assumption  is  erroneous.  By 
the  conversion  of  the  assets  into  money  and  using  the  same 
the  legal  title  thereto  vested  in  Campbell,  and  the  remedy 
for  the  recovery  of  such  money  by  creditors  or  distributees 
is  by  suit  against  him  or  upon  the  administrator's  bohd. 
Rowen  v.  Kirkpatrick,  14  111.  1;  Johnson  v.  Maples,  49  111. 
101;  Lacock  v.  Oleson,  60  111.  30;  Newhall  v.  Turney,  14 
IlL  338.  If  an  administrator  converts  estate  assets  into 
money  and  uses  the  same,  such  action  operates  as  devastavit^ 
and  the  remedy  is  a  suit  upon  his  bond  by  those  entitled  to 
receive  the  same  or  a  distributive  share  thereof  after  the 
payment  of  debts.  Same  authorities.  Money  so  converted 
is  treated  as  assets  administered,  and  an  administrator  de  bonis 
non  can  not  maintain  an  action  therefor  upon  the  bond  of 
the  prior  administrator  who  converted  the  same,  but  such 
prior  administrator  and  his  sureties  are  responsible  to  the 
creditors,  distributees  or  heirs  of  the  estate.  Stose  v.  Peo- 
ple, 25  111.  600;  Hanifan  v.  Needles,  108  111.  403. 

To  maintain  the  right  to  reach  and  appropriate  a  fund,  or 
money,  as  a  trust  fund,  it  must  not  change  its  form  and  lose 
its  identity  as  such,  or  be  placed  in  such  condition  that  it 
has  no  ear  marks,  sign  or  indication  of  its  belonging  to  a 
specific  trust.  Howard  v.  Eobinson,  14  111.  App.  560, 
citing  Williams,  Adm'r,  v.  Williams,  55  Wis.  300.  Under 
the  facts  in  this  case,  and  the  law  applicable  thereto,  our 
opinion  is,  that  the  money  collected  by  Campbell  and  put 
in  said  firm  by  him  then  ceased  to  be  assets  of  the  Camp- 
bell estate,  and  was  in  no  sense  a  trust  fund;  nor  can  this 
claim  to  recover  the  same  as  a  debt  due  the  estate  be  main- 
tained by  the  administrators  thereof. 

There  was  no  privity  of  contract  between  said  firm  and 
the  estate  wherebv  a  debt  was  created  from  the  former  to 
the  latter,  and  it  was  not  so  regarded,  as  appears  from  the 
reports  to  the  County  Court  before  mentioned. 

J.  G.  Campbell  had  access  to  the  private  book  in  which 
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collections  made  by  H.  F.  Campbell  were  entered,  and  is 
presumed  to  know  how  much  thereof  was  unaccounted  for 
and  converted  to  the  use  of  the  latter,  and  acquiesced  therein. 
He  is  liable  for  the  acts  of  his  co-administrator.  Marsh  v. 
People,  15  111.  284.  We  have  refrained  from  commenting 
upon  the  iniquity  of  the  said  claim,  or  the  injustice  that 
would  be  done  the  creditors  by  allowing  it  and  diminishing 
the  fund  out  of  which  they  are  to  receive  dividends,  deem- 
ing the  discussion  of  this  branch  of  the  case  superfluous. 
We  perceive  no  error  in  the  rulings  of  the  court  on  the  ad- 
mission of  evidence,  and^while  some  of  the  instructions  ob- 
jected to  by  appellants  were  erroneous,  yet  the  error  in  this 
regard  ought  not  to  reverse  the  judgment,  inasmuch  as  no 
right  to  recover  the  claim  could  be  maintained  under  the 
undisputed  facts  proven.  We  think  the  claim  was  properly 
disallowed,  and  the  judgment  is  affirmed. 


Charles  Becker  and  Bernhard  Toch^  Becelvers^  v.  A.  J. 

Tandegrift. 

1.  CkyNTRACTS—Compensation  Fixed  by  Letter,— Vfhen  one  of  the 
parties  to  a  contract  has,  by  his  letter  to  the  other,  fixed  the  measure  of 
the  compensation  to  be  made,  such  letter  is  proper  to  be  considered 
in  determining  the  amount  due  from  such  party. 

Intirroninir  Petition  for  Mechanic's  Lien.— Error  to  the  Circuit  Court 
of  St.  Clair  County;  the  Hon.  Alonzo  S.  Wilderman,  Judge,  presiding. 
Submitted  at  the  August  term,  1804.  Affirmed.  Opinion  filed  March 
28, 1805. 

Dill  &  Schabfer,  attorneys  for  plaintiffs  in  error. 
TusNEB  &  HoLDEB,  attomeys  for  defendant  in  error. 

Mb.  Pbesidino  Justice  Soofield  deliyerkd  the  opinion 
of  the  coubt. 

At  the  April  term,  1893,  of  the  Circuit  Court  of  St.  Clair 
County,  there  was  pending  in  that  court  a  bill  in  chancery 
for  the  appointment  of  a  receiver  and  for  other  relief,  in 
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which  Fielding  W.  Oliver  was  complainant,  and  the  Belle- 
ville Steel  Company  was  defendant.  By  leave  of  court, 
Andrew  J.  Vandegrift,  defendant  in  error,  filed  an  inter- 
vening petition  in  said  cause,  on  June  80,  1893,  whereby  he 
sought  to  enforce  a  mechanic's  lien  against  the  receivers 
of  the  Belleville  Steel  Company.  Answers  to  the  interven- 
ing petition  were  filed  by  the  Belleville  Steel  Company  and 
by  the  plaintiffs  in  error  and  the  proceeding  was  hearf  by 
the  court  upon  oral  and  document-ary  evidence.  A  decree 
was  rendered  in  Vandegrift's  favor  for  $484.53.  Plaintiffs 
in  error  bring  the  record  to  this  court  and  insist  that  the 
decree  should  be  reversed.  The  only  question  presented  for 
consideration  by  the  argument  of  plaintiffs  in  error  relates 
to  the  sufficiency  of  the  evidence  to  show  that  they  are  in- 
debted to  Vandegrift  in  the  sum  of  $484.53,  or  in  any  other 
sum. 

The  findings  of  the  decree  are  substantially  as  follows : 
That  on  August  17, 1892,  Vandegrift  and  the  Belleville 
Steel  Company  entered  into  a  written  contract,  whereby 
Vandegrift  agreed  to  make  the  necessary  changes  in  the 
22x30  Smith  &  Beggs  piston  valve  engine,  in  a  certain 
mill  of  the  Belleville  Steel  Company,  for  the  successful 
application  of  his  late  improved  automatic  cut-off  piston 
valve  and  valve  gear,  and  to  furnish  and  apply  the  same,  in 
complete  running  order,  to  said  engine,  and  to  guarantee  a 
satisfactory  running  motion  and  as  good  economy  as  had 
been  attained  by  the  application  of  the  same  to  the  Tudor 
Iron  Works;  that  the  consideration  to  be  paid  Vandegrift 
for  said  appliances  and  attachments  was  to  be  the  value  of 
the  fuel  saved  thereby  for  three  hundred  running  days,  of 
twenty-four  hours  each,  paj^ment  thereof  to  be  made 
monthly;  that  the  Belleville  Steel  Company  was  to  note  the 
number  of  days  run  in  each  month,  and  to  continue  said 
payments  until  the  three  hundred  days  had  been  completed; 
that  the  amount  saved  was  to  be  determined  by  running 
tests  made  before  and  after  the  application  of  said  attach- 
ments to  the  engine,  such  tests  to  be  continued  for  one 
week  in  each  instance,  under  the  same  conditions;  that  in 
each  test  the  amount  of  fuel  consumed  and  of  the  tonnage 
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turned  out  was  to  be  recorded;  that  Vandegrift  was  to  keep 
said  attachments  in  complete  repair  for  a  term  of  two  years 
after  they  were  applied  to  the  engine;  that  in  pursuance  of 
said  contract,  Yandegrift  made  the  changes  and  ap]>lied  the 
attachments  on  or  about  September  1, 1892;  that  before  this 
was  done,  however,  a  test  was  made,  as  was  provided  for  in 
said  contract;  that  afterward,  in  March,  1S93,  another  test 
was  mode,  this  time  with  the  said  automatic  apparatus  at- 
tached to  the  engine;  that  the  Belleville  Steel  Company 
kept  a  record  of  said  tests,  and  adopted  the  same  as  a  basis 
upon  which  to  fix  Yandegrift's  compensation;  that  the  said 
tests  showed  a  saving  in  fuel  of  $5.21  per  day;  that  on  April 
26,  1893,  by  its  letter  to  Yandegrift,  the  Belleville  Steel 
Company  promised  to  pay  Yandegrift  for  said  appliances^ 
in  monthly  payments,  the  sum  of  $5.21  for  each  running  day 
for  a  period  of  three  hundred  days,  beginning  with  March  1, 
1893;  that  after  March  1,  1893,  and  prior  to  June  30,  1S93, 
the  date  of  the  filing  of  Yandegrift's  claim,  the  Belleville 
Steel  Company  operated  said  engine  and  mill  for  ninety- 
three  days;  and  that  no  payment  under  the  contract  has 
been  made  to  Yandegrift  by  the  Belleville  Steel  Company 
or  by  the  plaintiffs  in  error. 

A  careful  examination  of  the  record  satisfies  us  that  the 
chancellor  was  justified  in  finding  the  facts  to  be  substan- 
tially as  set  forth  and  detailed  in  the  decree. 

An  effort  was  made  to  show  that  the  letter  dated  April  26, 
1 893  (which  was  in  answer  to  a  letter  from  defendant  in  error 
dat^  April  15, 1893,  containing  a  comparative  statement  of 
the  two  tests  made),  was  given  by  the  manager  of  the  Belle- 
ville Steel  Company  for  the  sole  purpose  of  showing  that 
Yandegrift's  appliances  were  in  use  in  that  company's  mill, 
and  of  thereby  enabling  said  Yandegrift  to  contract  for 
the  use  of  the  same  appliances  by  other  companies.  The 
evidence  upon  this  question  was  conflicting  and  the  chan- 
cellor was  certainly  justified  in  holding  that  this  letter  was 
made  with  a  more  serious  intent  than  that  of  enabling  Yan- 
degrift to  impose  upon  ignorant  and  unsuspecting  parties 
what  plaintiffs  in  error  claim  to  be  a  valueless  contrivance. 

YOL.  LVIII  7 
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fiut  the  letter  in  question  speaks  for  itself.  It  is  as  fol- 
lows :  "  Comparing  the  tests  made  on  our  12-inch  mill  en- 
gine before  and  after  the  application  of  your  automatic 
cutoff,  we  note  a  saving  of  coal  to  amount  $5.21  per  day, 
which  by  terms  of  contract  is  payable  to  you  monthly,  cov- 
ering a  period  of  300  running  days,  as  per  understanding  of 
yesterday.  March  1, 1893,  is  the  time  these  payments  date 
from.  As  then  explained  to  you,  we  can  not  render  you  a 
voucher  until  Mav  10th,  as  that  is  the  next  nearest  date  on 
which  we  render  vouchers  on  our  treasurer  for  bills  on 
hand." 

It  is  difficult  to  determine  whether  the  words  "  as  per 
understanding  of  yesterday  "  are  intended  to  qualify  what 
precedes  or  what  follows  them.  But  this  matter  is  not  very 
material.  Whether  the  "  understanding  of  yesterday  "  was 
as  to  the  amount  saved  daily  and  the  number  of  running 
days  to  be  paid  for,  or  as  to  the  time  from  which  the  pay- 
ments were  to  be  dated,  a  compromise  of  the  differences  be- 
tween the  parties,  based  upon  a  sufficient  consideration,  is 
shown  by  this  letter,  when  considered  in  connection  with 
the  letter  of  defendant  in  error  above  mentioned,  in  which 
the  latter  agrees  to  accept  $28.68  as  the  saving  for  five  and 
a  half  days.  These  two  letters  amounted  to  a  contract 
between  the  parties,  which  the  chancellor  very  properly 
enforced. 

If  there  was  not  a  "  good,  satisfactory  running  motion," 
as  guaranteed  by  the  defendant  in  error,  the  Belleville  Steel 
Company  should  not  have  made  the  compromise  shown  by 
its  said  letter,  which  is  dated  nearly  eight  months  after  the 
appliances  of  defendant  in  error  had  been  in  use  under  the 
original  contract. 

This  compromise  also  dispenses  with  the  necessity  of 
proof  that  as  "  good  economy  "  was  attained  at  the  Belle- 
ville Steel  Company's  niill  as  by  the  use  of  the  same  appli- 
ance at  the  Tudor  Iron  "Works,  or  that  the  attachments  had 
been  kept  in  repair  as  required  by  the  original  contract. 

The  decree  of  the  Circuit  Court  is  supported  by  the  evi- 
dence, and  it  is  therefore  affirmed. 
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W-  p.  Habberton  et  al.  t.  S.  L.  Habberton.  \^  ^f^ 

1.  S6uciT0R*s  Fees — In  Partition  Oowc*.— Under  the  statute,  a  solic- 
itor's fee  in  partition  proceedings  can  not  be  apportioned  among  the 
parties  if  the  bill  or  petition  does  not  properly  set  forth  the  rights  and 
interests  of  all  the  parties,  or  if  one  or  more  of  the  defendants  interpose 
a  good  and  substantial  defense. 

2.  Same — Amendment  of  BiU  or  Petition,— Where  a  bill  does  not 
properly  state  the  interests  of  the  parties,  and  such  insufficiency  is 
brought  to  the  attention  of  the  court  without  the  intervention  of  the 
defendants,  the  complainant  may  amend  the  bill  so  as  to  set  forth  the 
mterests  of  the  parties  correctly,  and  thereby  become  entitled  to  an  ap- 
portionment of  the  solicitor's  fees  the  same  as  if  the  bill  had  been  correct 
in  the  first  instance;  but  wheti  the  defendants  are  forced  by  reason  of  the 
insufficiency  of  the  bill  to  employ  counsel  to  represent  them,  and  the 
complainant  is  compelled,  through  the  efforts  of  such  counsel,  to  amend, 
it  would  be  inequitable  to  apportion  such  fees  among  the  parties. 

8.  Same — When  to  be  ApportioTiecL— The  statute  (Sec.  40,  Ch.  107, 
R.  S.),  contemplates  an  apportionment  of  solicitor's  fees  in  tbose  cases 
only  in  which  it  is  not  necessary  for  the  defendants  to  employ  counsel 
to  protect  their  rights.  But  where  there  is  no  necessity  for  the  employ- 
ment of  counsel  by  the  defendants,  the  complainant  can  not  be  deprived 
of  the  right  to  have  the  solicitor's  fees  apportioned  simply  because  counsel 
are  employed,  or  even  because  they  may  file  an  answer  or  otherwise 
appear  in  the  case. 

4.  Decrees — Clerical  Omiasiona — Where  Not  Fafai.— Where  the  in- 
tention of  a  decree  can  be  clearly  ascertained  by  reading  the  whole  of  it 
together,  it  will  be  held  sufficient;  so  heldf  where  a  decree  for  solicitor's 
fees  in  a  partition  suit,  in  the  order  directing  the  clerk  to  tax  the  same 
as  a  part  of  the  costs,  omitted  the  word,  *'  dollars,*'  but  where  the  find- 
ings of  the  decree  clearly  showed  that  "  dollars"  was  intended. 

5.  Same — Creating  Liens  Construed, — Where  a  decree  for  partition 
provided  that  a  solicitor's  fee  should  be  apportioned  among  the  parties 
and  that  they  pay  the  same  in  accordance  with  their  respective  interests 
in  the  premises  as  found  by  the  decree,  and  that  said  sum  be  a  lien  upon 
the  lands  in  the  decree,  it  was  held  that  the  decree  did  not  make  the 
whole  foe  a  hen  on  every  interest  in  the  land  partitioned,  but  that  each 
party  should  pay  a  portion  of  the  same,  corresponding  to  his  interest  in 
the  land,  and  that  the  lien  created  was  upon  his  interest  only  for  the 
part  of  the  fee  he  was  ordered  to  pay. 

6.  Same — Signature  of  the  Judge, — The  signature  of  the  judge  is  not 
necessary  to  the  validity  of  a  decree. 

Partition  of  Real  Property.— Appeal  from  a  decree  allowing  solicitor's 
fees  in  partition.  Entered  by  the  Circuit  Court  of  Wabash  County;  the 
Hon.  Edmukd  D.  Younqblood,  Judge,  presiding.  Heard  in  this  court 
at  the  August  term,  1894.    Affirmed.    Opinion  filed  March  28,  1805. 
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MuNDY  &  Ohoan,  attorneys  for  appellants. 
Ckeiohton  &  Kramer,  attorneys  for  appellee. 

Mr.  Presidi^w>  Justice  Soofield  delivered  the  opinion 
OF  THE  Court. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of 
Wabash  County,  allowing  a.solicitor's  fee  of  $450  in  favor  of 
appellee's  (complainant's)  solicitor,  William  T.  Bonham,  in 
a  suit  by  appellee  against  appellants  for  the  partition  of 
certain  real  estate.  Appellants  insist  that  the  Circuit  Court 
erred  in  allowini^  this  fee,  and  in  apportioning  the  same 
among  the  owners  of  the  real  estate  partitioned. 

Under  the  statute,  the  solicitor's  fee  in  partition  proceed- 
ings shall  not  be  apportioned  among  the  parties,  if  the  bill 
or  petition  does  not  properly  set  forth  the  rights  and  inter- 
ests of  all  the  parties,  or  if  one  or  more  of  the  defendants 
shall  interpose  a  good  and  substantial  defense. 

Consider  a  case  in  which  no  good  and  substantial  defense 
is  interposed,  but  in  which  the  interests  of  the  parties  are 
not  properly  stated  in  the  bill.  The  insufficiency  of  the 
bill  must  be  brought  to  the  knowledge  of  the  court  either 
with  or  without  the  suggestion  of  the  defendants.  If  this 
is  done  without  the  intervention  of  the  defendants,  there  is 
no  good  reason  why  the  complainant  may  not  amend  the 
bill  so  as  to  set  forth  the  interests  of  the  parties  correctly, 
and  thereby  become  entitled  to  an  apportionment  of  the 
solicitor's  fee  as  if  the  bill  had  been  correct  in  the  first  in- 
stance. 

If,  however,  the  defendants  are  forced  by  the  insufficiency 
of  the  bill  to  employ  counsel  to  represent  them,  and  the 
complainant  is  forced  to  amend  through  the  efforts  of  coun- 
sel thus  employed  by  the  defendants,  it  would  be  manifestly 
inequitable  to  apportion  the  complainant's  solicitor's  fee 
among  the  parties.  The  statute  contemplates  an  apportion- 
ment in  those  cases  only  in  which  it  is  not  necessary  for  the 
defendants  to  employ  counsel  to  protect  their  rights.  But 
where  there  is  no  necessity  for  the  employment  of  counsel 


Fourth  District — August  Term,  1894.     101 


Habberton  v.  Habberton. 


by  the  defendants,  the  complainant  can  not  be  deprived  of  a 
right  given  by  the  statute  because  counsel  are,  in  fact,  em- 
ployed, or  even  because  they  may  file  an  answer  and  other- 
wise appear  in  the  case. 

In  the  case  at  bar  there  was  absolutely  no  good  and  sub- 
stantial defense.  Appellants  and  appellee  agreed  as  to  the 
interests  of  the  parties,  and  as  to  the  particulars  of  the  de- 
cree of  partition.  They  agreed  that  the  alien  descend- 
ants of  the  deceased  could  not  inherit  any  part  of  the  land. 
Appellants  only  were  interested  in  this  point,  for  appellee's 
share  of  the  land  would  have  been  the  same  whether  the 
aliens  were  regarded  as  heirs  or  not.^ 

The  only  reason,  therefore,  which  could  have  been  urged 
against  the  apportionment  of  the  solicitor's  fee  among  the 
])arties  was  that  the  bill,  as  originally  filed,  did  not  prop- 
erly set  forth  the  rights  and  interests  of  the  parties.  This 
objection  was  removed  by  amendment,  however,  and  the 
chancellor  very  properly  found,  under  the  evidence,  that  the 
filing  of  an  answer  by  appellants  was  unnecessary.  Prior 
to  the  commencement  of  the  term  at  which  appellants  ap- 
peared, appellee's  solicitor  had  notified  the  solicitors  for 
appellants  that  he  would  amend  the  bill  so  as  to  show  that 
the  alien  descendants  of  the  deceased  had  no  interest  in  the 
land.  This  is  the  point  in  which  it  is  claimed  that  the  bill 
did  not  correctly  state  the  rights  and  interests  of  the  parties. 
If,  nnder  such  circumstances,  the  defendants  could  file  an 
answer,  and  thus  prevent  the  allowance  of  the  solicitor's  fee, 
when  the  complainant's  solicitor  was  there  ready  to  file  the 
necessary  amendments,  the  nullification  of  the  statute  would 
certainly  become  an  easy  matter.  The  findings  of  the  de- 
cree in  this  case  are  justified  by  the  evidence,  and  are  sufii- 
cient  to  authorize  the  allowance  of  a  solicitor's  fee  of  $450, 
and  the  apportionment  of  the  same  among  the  parties  in 
interest. 

It  is^said  that  the  decree  erroneously  makes  the  whole 
fee  a  lien  on  every  interest  in  the  land  partitioned. 

The  language  of  the  decree  upon  this  point  is  as  follows : 
''  That  the  parties  hereto  pay  the  sum  in  accordance  with 


102  Appellate  Courts  of  Illinois. 

Vol.  58.  J  Habberton  v.  Habberton« 

their  respective  interests  in  the  premises  as  found  by  the 
decree  of  this  court  entered  herein  at  the  April  term,  1893, 
said  sum  to  be  a  lien  upon  the  lands  in  this  decree." 

This  provision  of  the  decree  means  no  more  than  that 
each  party  shall  pay  a  portion  of  the  solicitor's  fee  corre- 
sponding to  his  interest  in  the  land,  and  that  there  shall  be 
a  lien  upon  his  interest  for  the  part  of  the  fee  he  is  thus  or- 
dered to  pay.  Certainly,  under  this  language,  any  party, 
upon  paying  his  proportion  of  the  fee,  would  hold  his  part 
of  the  land  discharged  of  the  lien  of  the  decree. 

It  is  also  said  that  the  decree  is  void  because  of  the  omis- 
sion of  the  word  "  dollars  "  after  the  words  "  four  hundred 
and  fifty."  This  part  of  the  decree  is  as  follows :  "  That  the 
services  of  William  T.  Bonham,  as  solicitor  in  procuring  said 
partition  to  be  made,  were  reasonably  worth  the  sum  of  four 
hundred  and  fifty  dollars.  It  is  therefore  ordered,  adjudged 
and  decreed  by  the  court  that  a  solicitor's  fee  of  four  hundred 
and  fifty  be  taxed  as  part  of  the  costs  of  this  suit.'* 

So  surelv  does  the  context  show  that  the  word  "  dollars  " 
should  follow  "  four  hundred  and  fifty  "  in  this  decree,  that 
appellants'  counsel  have  inadvertently  inserted  the  omitted 
word  in  the  appropriate  place  in  their  abstract. 

If  the  decree  had  read  that  such  or  said  solicitor's  fee 
should  be  taxed,  the  reference  to  the  four  hundred  and  fiftv 
dollars  in  the  finding  would  have  made  the  decree  sufficiently 
definite.  But  the  statement  that  a  solicitor's  fee  of  four 
hundred  and  fifty  should  be  taxed,  is  surely  so  connected 
with  the  finding  as  to  show  what  was  intended.  Where  the 
intention  can  be  clearly  ascertained  by  reading  the  whole 
decree  together,  the  decree  will  be  held  to  be  sufficient. 
Ilaflferbert  et  al.  v.  Klinkhardt,  58  111.  450;  Noyes  v.  McLaff- 
lin,  62  111.  474;  Mason  et  al.  v.  Patterson  et  al.,  74  111.  191, 
and  Nowak  v.  Excelsior  Stone  Co.,  78  111.  307. 

It  is  contended  that  the  fee  should  have  been  allowed  to 
the  firm  of  Bunch  &  Bonham,  and  not  to  the  latter  indi- 
vidually. Inasmuch  as  the  finding  of  the  chancellor  is  sus- 
tained by  the  evidence,  and  Bunch  is  not  here  complaining 
of  the  decree,  there  is  no  error  in  this  respect  which  demands 
the  reversal  or  modification  of  the  decree. 
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It  is  saggested  that  the  decree  was  not  signed  by  the  judge. 
But  the  decree  is  of  record  and  has  not  been  impeached  in 
any  proper  manner  for  fraud  or  mistake,  and  the  signature 
of  the  judge  is  not  necessary  to  its  validity.  Dunning  et 
aL  V.  Dunning  et  aL,  37  111.  306;  Agnew  v.  Lichten  et  al.,  19 
Bradw.  79. 

There  being  no  prejudicial  error  in  the  record,  the  decree 
of  the  Circuit  Court  is  affirmed. 


Trastees  of  Schools  y.  Joshua  Arnold. 

1 .  Official  Bonds—  When  an  Officer  Succeeds  Himself. — If  an  officer 
succeeds  himself,  the  second  bond  is  liable  for  what  he  had  in  his 
bands  at  the  end  of  the  first  term.  The  fact  that  he  succeeds  himself 
does  not  extend  the  obligation  of  the  first  bond,  although  no  report 
was  made  at  the  close  of  the  preceding  term. 

2.  Samb — Condition^  When  Satisfied, — ^The  obligation  of  an  official 
bond  is  discharged  on  the  payment  by  the  officer  to  his  successor  and 
the  faithful  performance  of  the  duties  of  his  office. 

3.  Homesteads  -Mortgages  upon  in  1865.— Vnder  a  mortgage  made 
in  January,  1865,  when  a  homestead  was  not  an  estate,  a  foreclosure 
and  sale  carried  the  fee  to  the  purchaser,  subject  to  the  homestead 
right. 

4.  Tbustbes  op  ScQOOiA— Right  to  Purchase  at  Foreclosure  Sale,— 
Under  Sec  85,  Art.  8,  Ch.  123,  K.  S.,  entitled  ''  Schools,''  the  trustees  of 
schools  haTe  the  right  to  ^uy  ia  the  premises  at  ^  sale  made  in  proceed- 
ings to  foreclose  a  mortgage  taken  by  them  thereon  for  school  moneys 
loaned. 

5.  Statute  of  Limitations— STuifji  Against  Township  Treasurers  for 
School  Funds, — The  trustees  of  schools  in  an  action  against  a  township 
treasurer  for  the  recoveiy  of  school  funds  are  not  barred  by  the  statute 
of  limitations. 

6.  Aamx— Where  it  Does  Not  Apply.— Where  the  liability  of  the  de- 
fendant is  created,  not  merely  by  the  act  of  the  parties  but  by  the  posi- 
tive  requirements  of  a  statute,  the  plaintiff  is  not  barred  by  the  statute 
of  limitations. 

7.  Samb— i^ncb  Held  in  Trust. — So  long  as  the  duties  of  a  trustee 
remain  undischarged,  he  can  not  avail  himself  of  the  statute  of  limita- 
tions for  his  defense  to  an  action  for  the  recovery  of  such  funds,  unless 
the  trust  is  openly  denied  to  the  knowledge  of  the  cestui  que  trust. 

Debt  on  an  official  bond  against  the  principal  alone.  In  tho  Cir- 
cuit Court  of  Fayette  County;  the  Hon.  Jacob  Fouke,  Judge,  presiding. 
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The  pleadings  are  stated  in  the  opinion  of  the  court.  Trial  bjr  ^e 
court  and  finding  and  judgment  for  defendant;  error  by  plaintiff. 
Heard  in  this  court  at  the  August  term,  1804.  Reversed  and  remanded. 
Opinion  filed  March  28,  1885. 

John    A.  Bingham  and  Wood  Bbothebb,  attorneys  for 
plaintiffs  in  error. 

J.  G.  WiLi^  and  Farmer,  Brown  &  Turner,  attorneys  for 
defendant  in  error. 


Mr.  JusTicfE  Sample  delivered  the  opinion  op  the  Court. 

* 

This  suit  was  brought  against  the  defendant  in  error 
alone,  on  his  official  bond  as  school  treasurer,  executed 
December  6,  1863.  There  are  five  special  counts  in  the 
declaration  and  also  common  counts  in  debt  for  money  had 
and  received. 

The  first  special  count  merely  alleges  in  general  terms  a 
failure  to  faithfully  perform  official  duty;  the  second  avers 
the  execution  of  said  bond  at  the  time  stated,  and  that  de- 
fendant "  has  been  from  thenceforth  hitherto,  and  during 
all  said  time  continued  in  said  office  of  school  treasurer  of 
said  town,  until  April,  1888,  having  been  re-appointed  and 
qualifying,  as  prescribed  by  law,  every  two  years  there- 
after; that  during  said  time  and  all  of  said  years,  there  came 
to  the  hands  of  said  town  treasurer  large  sums  of  money, 
arising  from  the  various  sources  common  to  such  funds,  a 
large  portion  of  which "  stating  the  amounts  defendant 
failed  to  account  for  and  pay  over;  the  third  count  avers  a 
loss  to  the  school  fund,  by  reason  of  the  failure  of  defend- 
ant to  take  sufficient  security  on  a  loan  of  $121,  made  Jan- 
uary 26,  1865;  the  fourth  and  fifth  counts  assign  various 
breaches,  among  others,  a  failure  to  pay  over  to  his  successor 
money,  etc.,  which  successor  was  appointed  and  qualified 
April  10,  1888. 

This  suit  was  brought  to  the  September  term,  1889.  To 
the  declaration  entire  the  defendant  filed  various  pleas, 
among  others,  the  pleas  of  the  statute  of  limitations  of  five 
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and  sixteen  years,  and  of  tender  of  $35.  A  demurrer  was 
sustained  to  the  pleas  of  the  statute  and  the  case  went  to 
trial  before  the  court  on  the  other  issues.  After  the  evi- 
dence for  the  plaintiff  was  all  introduced,  the  court,  on  the 
motion  of  defendant,  set  aside  the  former  order  sustaining 
said  demurrer  and  re-instated  said  pleas,  to  which  plaintiff 
excepted  and  stood  by  its  demurrer,  whereupon  all  the  evi- 
dence except  the  bond  was  excluded,  and  the  court  gave 
judgment  for  the  plaintiff  on  the  plea  of  tender  in  the  sum 
of  $35. 

The  errors  assigned  and  discussed  relate  wholly  to  the 
said  order  of  the  court,  there  being  no  oral  evidence  incor- 
porated in  the  record. 

The  plaintiff  in  error  insists  the  statute  of  limitations 
does  not  apply  to  this  action,  for  the  reasons,  1,  that  it  is 
the  agent  of  the  State;  2,  that  laches  is  not  imputable  to  it; 
3,  that  the  fund  sought  to  be  recovered  is  a  trust  fund;  4, 
that  a  public  right  is  involved. 

The  defendant  insist43,  Ist,  that  a  private  and  not  a  public 
right  is  involved;  2d,  that  the  statute  runs  against  corpora- 
tions such  as  the  plaintiff;  3d,  that  at  law,  though  the  fund 
is  held  in  trust,  the  statute  applies.  The  respective  views 
are  ably  presented,  and  it  seems  *the  law  of  limitations,  as 
applicable  to  a  suit  on  such  a  bond,  is  not  regarded  as  settled 
in  this  State,  as  two  circuit  judges  held  in  this  case  the 
statute  did  not  apply,  and  one  held  that  it  did. 

There  is  a  feature  of  this  case  that  has  not  been  discussed. 

The  averment  that  defendant  qualified,  as  required  by 
law,  every  two  years,  on  bein?  re-appointed,  is  equivalent  to 
an  averment  that  he  executed  a  new  bond  each  term  of 
office. 

The  bond  then  sued  on  covered  defalcations  for  the  period 
of  two  years,  for  which  the  defendant  was  appointed  (Ladd 
V.  Trustees,  80  111.  233),  and  no  longer.  Murf  ree  on  O.  Bontls, 
Sec.  88.  If  an  officer  succeeds  himself,  the  second  bond  is 
liable  for  what  he  had  in  his  hands  at  the  end  of  tlie  first 
term.  78  111.  394.  The  accidental  circumstance  that  he  suc- 
ceeds himself  does  not  extend  the  obligation  of  the  first  bond. 
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Murfree  on  Official  Bonds,  Sees.  218,  219,  220.  He  is  pre- 
sumed to  have  the  money  op  hand  when  the  second  bond  is 
executed.  Id.  219;  Brandt  on  Suretyship,  Sec.  467;  Kagy  v. 
Trustees  of  Schools,  68  111.  75.  This  is  the  law,  though  no 
report  was  made  at  the  close  of  preceding  term  19.  111.  App. 
24:.  The  obligation  of  the  bond  itself  was  satisfied  by  pay- 
ment to  successor  and  faithful  performance  of  the  duties  of 
the  office.    Murfree,  Sec.  88,  and  cases  cited. 

There  is  no  specific  averment  in  the  declaration,  except  in 
the  third  count;  that  charges  a  violation  of  the  obligation  of 
such  bond  within  the  first  two  years,  and  that  relates  to  the 
making  of  a  loan  of  $121  on  a  homestead  without  taking  a 
release  of  the  homestead.  It  is  averred  that  this  sum  and 
the  interest  was  lost  thereby.  It  is,  however,  also  there  aver- 
red the  mortgage  was  foreclosed  and  the  property  bought 
in  by  the  trustees,  or  defendant  for  them,  for  the  debt  and 
costs.  The  mortgage  was  made  in  January,  1865,  when  a 
homestead  was  not  an  estate,  and  a  foreclosure  and  sale  car- 
ried the  fee  to  the  purchaser,  subject  to  the  homestead  right. 
Young  v.  Graff,  28  lU.  20;  McDonald  v.  Crandall,  43  IlL 
231,  236.  The  trustees  had  the  right  to  make  this  purchase. 
Sec.  35,  Art.  3,  Chap.  122.  Therefore,  under  the  averments, 
there  was  no  Ipss  as  to  that  loan  if  the  trustees  recognized 
such  purchase. 

The  declaration  in  the  special  count  seems  to  be  framed 
on  the  theory  that  the  bond  sued  on  December  6,  1863, 
covered  all  defaults  up  to  April  10,  1888,  when  defendant's 
successor  was  appointed.  This  is  not  correct  for  the  reasons 
stated.  The  declaration,  may,  however,  have  been  good 
after  judgment,  to  have  been  the  basis  for  the  recovery  of 
funds  of  any  kind,  permanent  or  distributive,  that  come  to 
defendant's  hands. 

There  are  averments  to  show  that  he  received  both  kinds 
of  funds,  and  as  defendant  has  treated  the  declaration  as 
sufficient  to  raise  the  question  on  the  error  assigned,  we  will 
do  so.  Defendant's  counsel  concede  the  statute  of  limita- 
tions can  not  be  pleaded  to  bar  a  public  right,  a  public  fund, 
or  school  funds  strictly  belonging  to  the  State.    We  hold 
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the  permanent  fund  is  a  State  fund,  under  the  authority  of 
Greenleaf  V.  Township  Trustees,  12  111.  237;  City  of  Chicago 
V.  People,  80  111.  384;  People  v.  Trustees  of  Schools,  118 
IlL  62-54,  wherein  it  is  said,  "  The  State  is  the  real  owner 
of  the  fund  to  be  held  in  trust  for  the  purposes  of  the  grant." 
The  other  cases  are  equally  explicit.  What  is  true  of  the 
principal,  is  also. of  the  interest  or  profits  of  the  same.  As 
is  said  in  80  IlL  supra^  "  The  State  is  virtually  a  trustee  of 
the  fund  for  the  use  of  the  people,  and  the  municipalities  and 
officers  are  but  the  agencies  employed  by  the  State  in  execu- 
ting the  trust."  '^Public  school  property  and  funds  do 
virtually  and  in  fact,  although  not  in  form,  belong  to  the 
State."     See,  also.  Trustees  v.  Champaign  County,  76  111.  184. 

There  is  more  difficulty  to  determine  the  proper  rule  of 
law  to  apply  to  the  distributive  fund.  The  permanent  fund 
is  composed  of  the  proceeds  of  the  sale  of  section  16  and 
other  funds,  as  provided  by  Sec.  6,  Art.  12,  Chap.  122,  while 
the  distributive  fund  is  made  up  of  the  State  or  common 
school  fund,  money  paid  by  the  State — Sees.  1,  2,  3,  Art. 
12,  Chap.  122;  money  raised  by  special  tax  on  the  district  in 
the  township — Sec.  1,  Art.  8,  Id.,  and  interest  on  permanent 
fund — Sec.  6,  Art.  12,  and  of  fines  and  forfeitures  belonging 
to  the  State,  granted  by  law  to  the  schools.  This  fund  en- 
tire, except  that  raised  by  taxes,  is  really  owned  by  the  State 
and  distributed  by  it  to  sustain  our  common  school  system. 
The  township  trustees  and  treasurer  are  its  agents  for  this 
purpose. 

The  la^sv  provides.  Sec.  34,  Art.  3,  Id.,  '*  The  township 
boa«i  shall  cause  all  moneys  for  the  use  of  the  township  and 
districts  to  be  paid  over  to  the  township  treasurer,  who  is 
hereby  constituted  and  declared  to  be  the  only  lawful  de- 
positary and  custodian  of  all  township  and  district  school 
funds."  This  language  indicates  the  purpose  to  charge  him 
with  a  specific  trust.  It  is  not  used  with  reference  to  any 
other  involuntary  corporate  fund,  so  far  as  we  are  aware. 
It  is  a  trust  fund;  so  held  in  School  Directors  v.  School 
Directors,  106  111.  653.  It  is  appropriated  to  a  specific  pur- 
pose by  law  and  until  so  devoted  there  is  no  authority  to 
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divert  it.  In  this  sense  it  may  be  likened  to  public  funds 
received  by  a  county,  to  be  paid  over  to  a  city;  as  in  Logan 
County  V.  City  of  Lincoln,  81  111.  156,  where  it  was  held  the 
statute  of  limitation  did  not  apply,  l)ecause  the  fund  was, 
by  law,  appropriated  to  a  specific  public  purpose,  to  be  used 
by  a  named  agency  of  the  State,  which  public  agency  had 
not  received  the  money,  as  provided  by  law;  therefore  a 
public  right  was  involved.  The  same  principle  was  applied 
in  Greenwood  v.  Town  of  La  Salle,  13?  111.  225.  There  the 
town  was  held  to  be  an  agent  toenforcea  public  right,  so  as  to 
compel  the  payment  of  the  fund  to  the  agent  authorized  by 
public  law  to  receive  it.  The  fact  that  when  received,  the 
town  or  city,  as  in  the  Logan  county  case,  mipra^  could  dispose 
of  it  to  any  one  of  various  uses  prescribed  by  law)  did  not 
make  the  right  to  enforce  such  payment  a  private  right. 
These  cases  seem  to  hold  a  public  right  is  involved  in 
every  step  necessary  to  be  taken  to  secure  to  any  public 
agency  a  public  fund  appropriated  to  its  use.  In  the  case 
in  hand  the  school  districts  are  the  beneficiaries  of  the 
school  fund,  and  it  would  seem,  in  view  of  the  constitutional 
provision — Sec.  2,  Art.  8 — ^the  trend  and  spirit  of  our  school 
laws,  the  source  from  which  a  great  part  of  the  fund  arises, 
that  it  was  not  intended  the  statute  of  limitations,  applica- 
ble to  any  ordinary  debt,  should  be  applied  to  any  part  of 
such  a  trust  fund  (105  111.  miprd)^  until,  as  there  held,  it  was 
paid  out  to  the  beneficiaries;  for  not  until  then,  as  in  the 
Logan  county  case,  has  it  reached  its  ultimate  agent  for 
appropriation,  The  trustees,  or  the  treasurer  for  them, 
held  this  school  fund  for  the  ultimate  agent,  the  school 
directors,  just  as  certainly  as  Logan  county,  in  the  course  of 
the  law,  held  the  fund  it  received  for  the  city  of  Lincoln. 
The  fact  that  one  agent  held  the  fund  under  the  law,  longer 
than  the  other,  is  immaterial  as  affecting  the  principle  that 
a  public  right  is  involved,  until  the  ultimate  agent,  author- 
ized to  appropriate  it,  receives  it. 

This  doctrine,  as  we  understand,  rests  upon  the  principle 
that  has  long  been  established,  that  *'  where  the  liability  of 
the  defendant  is  created,  not  merely  by  the  act  of  the  par» 
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ties,  but  by  the  positive  requirements  of  a  statute,  the  plaint- 
iff is  not  barred  "  by  the  statute  of  limitations.  Angell  on 
Limitations,  Sec.  2,  p.  83;  Wood  on  L.,  Sec.  3,  p.  85;  Burwell 
on  Limitations,  Sec.  148.  It  is  said  by  Mr.  Justice  Story, 
''  The  whole  theory  and  practice  of  political  and  civil  obli- 
gations rests  upon  this  principle."  Angell  on  L.,  p.  84.  It 
will  be  observed  the  township  treasurer  holds  the  distribu- 
tive fund  intact.  Sec.  7,  Art.  12,  Chap.  122;  Sec.  34,  Art. 
5,  Id.;  Sec.  27,  Art.  3,  Id.  He  can  not  loan  any  of  such  fund, 
except  there  is  a  surplus  belonging  to  a  school  district,  and 
then  only  on  the  order  of  the  directors.  Sec.  5,  Art.  4,  Id. 
The  law  prescribes  (Sec.  2,  Art.  4,  Id.)  how  he  shall  sepa- 
rately keep  an  account  of  each  fund.  The  statute  does  not 
give  the  trustees  power  to  appropriate  any  part  of  such  fund. 
They  apportion  the  fund  subject  to  distribution  (Sec.  24,  Art. 
3)  and  examine  securities  (Sec.  30,  Id.)  and  have  care,  cus- 
tody and  title  to  school  houses  and  school  house  sites,  which, 
of  course,  is  held  in  trust.  The  liability  of  the  defendant  is 
clearly  created  by  statute  with  reference  to  a  specific  fund, 
which  is  no  broader  than  the  liabilitv  of  the  bond  within 
the  time  of  its  official  life.  Glover  v.  Wilson,  6  Penn.  St. 
290.  This  distributive  fund  is,  as  stated,  except  the  money 
raised  by  taxation  on  the  property  of  the  school  district,  in 
fact,  though  not  in  form,  the  fund  of  the  State,  and,  there- 
fore, in  a  suit  to  recover  it,  the  principle  of  nuUxcm  tempxis 
occuHt  regi  would  apply,  Catlet  v.  People,  151  111.,  p.  23; 
to  the  residue,  raised  by  taxation,  the  principle  laid  down  in 
Angell  on  Limitations,  and  Logan  county  case,  sujn^a^  would 
apply,  or  that  of  School  Directors  v.  School  Directors,  105 
111.,  supra^  that  it  is  distinctly  a  trust  fund  created  by  ap- 
pointment of  law,  in  which  case,  as  said  in  Albrecht,  Adm'r, 
V.  Wolf,  Adm'x,  58  111.,  at  p.  190,  "  The  rule  seems  to  be  gen- 
eral and  well  settled  by  authority  that  so  long  as  the  duties 
of  the  trustee  remain  undischarged,  the  trustee  can  not  avail 
of  the  statute  of  limitations  for  his  defense,"  unless  the  trust 
is  openly  denied  to  the  knowledge  of  the  cestui  que  trust. 

In  the  case  of  State  ex  rel.  v.  Board  Comm'rs  of  St.  Jo- 
seph County,  90  Ind.  359,  the  principle  that  all  such  fund — 
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the  common,  congressional,  and  that  raised  by  taxation — is 
a  trust  fund,  was  applied  to  bar  the  running  of  the  stat- 
ute of  limitations.  Our  Supreme  Court  has  held  the  title 
to  the  congressional  school  fund  was  in  the  State,  going 
further  than  the  Indiana  court,  which  held  the  title  was  in 
the  township,  in  trust  for  the  inhabitants.  State  v.  New- 
ton, 5  Blackf.  455;  State  v.  Springfield  Township,  6  Ind.  94, 
95.  That  State  has  not  held,  however,  as  indicated  in  Mil- 
ler V.  State,  28  Ala.  600,  that  the  statute  of  limitations  will 
apply  to  such  fund,  because,  as  there  held,  the  title  was 
originally  in  the  State  in  trust,  and  the  State,  by  executing 
the  trust  by  conveyance  to  the  inhabitants,  had  divested 
itself  of  all  interest. 

No  distinction  has  been  made  between  a  suit  on  the  bond 
and  a  suit  on  a  statutory  liability,  and  we  do  not  assume 
there  is  any,  under  the  pleadings,  in  an  action  against  the 
treasurer  only.  This  court  holds  that,  as  to  any  school  fund 
in  the  hands  of  the  treasurer,  the  pleas  of  the  statute  of  lim- 
itations were  not  well  pleaded,  and  the  court  erred  in  set- 
ting aside  the  former  order  sustaining  a  demurrer  thereto. 
The  judgment  is  reversed  and  the  cause  remanded. 


St.  Lonis^  Alton  &  Terre  Haute  B.  B.  Co.  v.  Ben  EIIIh. 

1.  Rahjioads— Lfaftte  for  the  Use  of  Property  to  the  Damage  of  An- 
other,— Where  a  railroad  company  uses  its  property  so  as  to  injure 
another,  it  wiU  be  liable  for  the  damage  thereby  occasioned. 

2.  Special  Interrogatories— 7b  Be  Submitted  in  Time,— It  is  not 
error  to  refuse  to  submit  special  interrogatories  to  the  jury,  which  the 
party  requesting  has  failed  to  submit  to  the  opposite  party  as  required  by 
the  statute. 

3.  Instructions— Abf  Applicable  to  the  Facf«.— It  is  not  error  to  re- 
fuse an  instruction  which  is  not  applicable  to  the  facts  relied  on  for  a 
recovery. 

TreRpafis  on  the  Case,  for  obstructing  a  watercourse.  Appeal  from 
the  Circuit  Ck)urt  of  Williamson  County;  the  Hon.  Alonzo  K.  Vickebb, 
Judge,  presiding.  Heard  in  this  court  at  the  August  term,  1894. 
Affirmed.    Opinion  filed  March  28, 1895. 
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Clemens  &  Wabdbb,  attorneys  for  appellant. 
Duncan  &  Bhea,  attorneys  for  appellee. 

Mb.  Justice  Green  delivered  the  opinion  of  the  Court. 

Appellee  brought  this  suit  to  recover  damages  for  the  in- 
jury resulting  from  an  overflow  of  water  upon  his  premises, 
caused  by  the  wrongful  acts  of  appellant. 

The  jury  found  defendant  guilty,  and  assessed  the  plaint- 
iff's damages  at  $300.  Defendant's  motion  for  a  new  trial 
was  overruled,  and  judgment  was  entered  for  the  sum  so 
assessed  and  costs  of  suit.  Defendant  took  this  appea]. 
Appellee's  premises  were  286  feet  in  length,  north  and 
south,  and  170  feet  in  width,  east  and  west,  and  were  situ- 
ated about  100  feet  north,  and  about  the  same  distance 
west  of  a  pond  on  the  railroad  premises,  constructed  by 
the  Chicago,  St.  Louis  &  Paducah  R.  R.  Co.,  in  1887, 
and  appellant  immediately  thereafter  entered  into  and 
continued  in  the  possession  and  control  of  said  pond  and 
premises,  and  operated  said  railroad  up  to  and  at  the 
time  this  suit  was  commenced.  A  creek,  called  the'  Cun- 
ningham branch,  flows  from  the  north,  parallel  with  and 
about  fifteen  to  twenty  feet  from  the  east  side  of  the  railroad 
pond,  which  is  about  five  feet  deep  and  seventy  yards  square. 
The  dirt  from  the  excavation  was  placed  on  the  south, 
east  and  west  sides  of  the  pond.  That  placed  on  the  soutti 
formed  the  railroad  dump,  and  was  five  or  six  feet  above 
the  natural  surface.  The  railroad  track  ran  east  and  west. 
No  bank  was  placed  on  thQ  north  side  of  the  pond. 

As  originally  constructed,  this  pond  had  a  sewer  or.water- 
WAy  in  its  southeast  comer,  to  discharge  the  water  into  the 
branch  when  it  reached  a  certain  height  in  the  pond. 

After  appellant  took  possession  and  control  of  the  rail- 
road and  pond,  it  caused  this  sewer  or  outlet  to  be  taken  up, 
and  filled  in  the  space  thus  left  with  dirt,  making  a  solid 
bank,  thus  preventing  the  flow  of  water  out  at  the  south- 
east comer,  and  also  constructed  a  dam  across  the  branch  a 
short  distance  north  of  the  northeast  corner  of  the  pond, 
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preventing  the  natural  flow  of  water  in  the  branch,  and 
causing  it  to  flow  into  the  pond. 

The  jury  were  justified  by  the  evidence  in  finding  these 
obstructions  were  placed,  as  above  stated,  by  the  appellant. 
That  during  the  high  water  in  the  spring  of  1893,  these  ob- 
structions caused  a  large  quantity  of  water  to  back  up  and 
overflow  a  part  of  the  premises  of  plain tiflf,  and  damage  and 
destroy  his  fruit  trees  and  berry  vines  to  an  extent  that 
warranted  the  assessment  of  the  full  amount  of  damages 
recovered.  Hence,  the  contention  of  appellant  that  the 
evidence  does  not  sustain  the  verdict  is  not  tenable.  In 
this  connection  we  desire  to  say  that  the  plat  or  sketch  of 
the  premises  inserted  in  the  printed  argument  on  behalf  of 
appellant  does  not  appear  in  the  record,  and  when  examined 
by  the  light  of  the  evidence  is  incorrect  and  defective. 

The  jury  having  rightly  found  that  appellant  obstructed 
the  natural  flow  of  the  water,  to  the  injury  and  damage  of 
appellee,  it  follows  that  appellant  violated  that  law  which 
forbids  a  person  to  so  use  his  own  property  as  to  injure 
another,  and  it  became  liable  for  the  damage  thereby  occa- 
sioned. It  is  insisted,  further,  on  behalf  of  appellant,  that 
the  court  erred  in  refusing  to  require  the  jury  to  return 
special  findings,  in  answer  to  two  interrogatories,  as  re- 

m 

quested  by  defendant. 

Aside  from  the  objection  that  these  questions  involved 
evidentiary  and  not  ultimate  facts,  it  does  not  appear  they 
were  submitted  by  defendant  to  the  plaintiff',  as  required  by 
the  statute,  and  the  court  did  not  err  in  refusing  to  submit 
them  to  the  jury.  The  objection  is  also  made  that  the  court 
refused  to  give  the  following  instruction  on  behalf  of  de- 
fendant below : 

"  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  defendant  in  this  case  did  not  con- 
struct the  earthworks  or  embankments,  grades  or  levees, 
that  occasioned  the  overflow  or  damage  to  the  plaintiflTs 
lands  and  vegetation  growing  thereon  (if  the  jury  should 
believe  there  has  been  any  damage  done  by  any  embank- 
ments or  levees),  but  such  construction  of  the  embankments, 
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etc.,  was  by  another  corporation,  which  has  leased  such 
works  to  the  present  defendant  after  they  were  so  con- 
structed, then  the  plaintiff  can  not  recover  against  the  de- 
fendant in  this  case,  unless  he  shows  by  a  preponderance  of 
the  evidence  that  prior  to  the  date  of  the  injury  complained 
of,  he  notified  the  defendant  to  remove  such  embankments 
or  levees." 

This  instruction  was  not  applicable  to  the  facts  relied  on 
for  recovery,  and  was,  therefore,  properly  refused.  It  was 
not  the  construction  of  the  earthworks,  embankments,  grades 
or  levees  that  was  relied  on  to  charge  the  defendant,  but 
the  averment  that  it  "  changed,  dammed  and  turned  a  cer- 
tain stream  along  said  pond  and  into  said  pond,  and  pre- 
vented the  said  stream  from  draining  said  waters  in  their 
usual  way  and  course,"  as  averred  in  the  declaration,  and 
thereby  caused  the  overflow,  injury  and  damage.  We  might 
add,  also,  that  the  jury  were  fully  informed  by  the  instruc- 
tions for  plaintiff  that  the  damage  must  have  been  occasioned 
by  the  defendant  to  entitle  plaintiff  to  recover.  No  error 
is  perceived  in  the  rulings  of  the  court  complained  of.  The 
judgment  is  affirmed. 


City  of  Flora  v.  Ida  B.  Utterback. 

1.  Cities  aot)  Villages— Fcrdtcf 5— WZten  CoTuHusive  as  to  Negli- 
gence.— When  the  Terdict  of  a  jury  upon  a  questioa  of  negligence  i&  jus- 
tified by  the  evidence,  it  is  conclusive. 

Trespass  on  the  Case^  for  negligence  in  maintaining  a  bridge.  Appeal 
from  the  Circuit  Court  of  Clay  Coimty;  the  Hon.  Silas  Z.  Landes, 
Judge,  presiding.  Heard  in  this  court  at  the  August  term,  1894. 
Affirmed*    Opinion  filed  March  28, 1895. 

Gebshom  a.  Hoff  and  Alonzo  Hoff,  attorneys  for  appel- 
lant. 

ToL.  LYin  8 
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IIaole  &  Shbineb,  attorneys  for  appellee.  < 

Mr.  Justicb  Green  delivered  the  opinion  of  the  Court. 

This  suit  was  brought  to  recover  damages  for  personal 
injuries  to  appellee,  resulting  from  the  negligence  of  appel- 
lant in  maintaining  a  bridge  in  an  unsafe  and  dangerous 
condition  over  a  ditch  in  a  public  street  of  the  corporation. 
The  jury  found  defendant  guilty,  and  assessed  plaintiff's 
damages  at  $100.  defendant's  motion  for  a  new  trial  was 
overruled,  and  judgment  was  entered  for  the  damages  as- 
sessed and  costs  of  suit.  Defendant  thereupon  took  this 
appeal. 

No  question  of  law  is  presented  in  the  argument,  but  we 
are  asked  to  reverse  the  judgment  upon  the  ground  that  the 
verdict  is  not  warranted  by  the  evidence.  An  examination 
of  the  record  satisfies  us  the  jury  were  justified  by  the  evi- 
dence in  finding  defendant  guilty  of  the  negligence  charged, 
causing  the  injury  complained  of,  and  that  plaintiff  was  not 
guilty  of  any  contributory  negligence  barring  her  recovery. 
The  judgment  is  affirmed. 


^-^1     John  Welsenborn  et  al.  v.  The  People  of  the  State  of 

Illinois^  nse  of,  etc. 

1.  Sureties — Liability  on  Offlcial  Bonds, — ^The  sureties  upon  the 
official  bond  of  an  ^officer  oonditioned  for  .the  faithful  performance  of 
the  duties  of  an  office,  are  liable  for  the  performance  of  all  duties  im« 
posed  upon  him,  and  which  come  within  the  scope  of  his  office. 

Debt  on  an  official  bond.  Appeal  from  a  judgment  on  demurrer  ren- 
dered by  the  Circuit  Court  of  Monroe  County;  the  Hon.  Georob  W. 
Wall,  Judge,  presiding.  Submitted  at  the  August  term,  1894. 
Affirmed.    Opinion  filed  March  28,  1895. 

Turner  &  Holder  and  Kickert  &  Gauen,  attorneys  for 
appellants. 

William  Wikkelman,  attorney  for  appellees* 
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Mr.  Presiding  Justice  Scofield  delivered  the  opinion  of 
THE  Court, 

This  was  an  action  of  debt  on  the  official  bond  of  John 
Weisenbom,  as  clerk  of  the  Circuit  Court  of  Monroe  County, 
for  the  term  beginning  in  December,  1884,  and  ending  in 
December,  1888.  The  amended  declaration  duly  avers 
Weisenbom's  election  as  circuit  clerk,  and  the  execution  and 
acknowledgment  of  the  bond  by  Weisenbom  and  the  other 
appellants;  also  the  approval  of  the  bond  by  the  circuit 
judge,  as  required  by  law,  and  the  filing  thereof  in  the  office 
of  the  secretary  of  state.  It  is  also  averred  that  Weisen- 
bom filed  with  the  secretary  of  state,  the  oath  of  office  re- 
quired by  law  and  was  thereupon  duly  commissioned  by  the 
governor  as  circuit  clerk,  and  assumed  the  duties  of  such 
office  during  the  term  aforesaid.  It  is  further  alleged  that 
said  bond  obligated  said  Weisenbom  to  faithfully  perform 
all  duties  required,  or  to  be  required,  of  him  by  law,  and  to 
pay  over  all  moneys  which  might  come  to  his  hands  by  vir- 
tue of  his  said  office,  to  the  parties  entitled  thereto,  and  to 
deliver  up  all  moneys,  papers,  books,  records  and  other  things 
appertaining  to  his  office,  whole,  safe  and  undefaced,  when 
lawfully  required  so  to  do.  It  is  further  alleged  that  said 
Weisenbom  did  not  faithfully  discharge  all  the  duties  re- 
quired of  him  by  law,  but  that,  on  the  contrary,  he  neglected 
and  refused  so  to  do,  to  the  injury  of  Monroe  county.  The 
breach  assigned  is,  that  on  divers  days  during  said  Weisen- 
bom's  term  of  office,  fees  earned  by  the  sheriff  in  serving 
process  of  the  Circuit  Court  of  Monroe  County,  were  paid 
to  said  Weisenbom,  and  that  at  the  expiration  of  his  term 
of  office,  said  fees  so  collected  remained  in  Weisenborn's 
hands,  and  that  the  same  have  never  been  paid  to  the  treas- 
urer of  Monroe  county,  or  to  the  plaintiff  for  the  use  of  said 
treasurer. 

The  declaration  further  shows  that  a  full  settlement  was 
made  with  the  said  sheriff  on  the  first  Monday  of  Decem- 
ber, 1886,  at  which  time  the  sheriff's  salary  and  clerk's  hire 
were  paid  to  him  in  full,  and  that,  by  reason  of  such  settle- 
ment, the  treasurer  of  the  county  became  entitled  to  all  the 
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sherifif's  fees  collected  by  said  Weisenbom  during  his  term 
of  office  aforesaid.  The  declaration  alleges  a  request  by 
plaintiff  for  the  inoneys  for  which  this  suit  was  brought. 

To  this  declaration  appellants  filed  a  demurrer,  both  gen- 
eral and  special.  The  demurrer  was  overruled,  and  appel- 
lants having  elected  to  stand  by  their  demurrer,  judgment 
was  rendered  for  appellee  for  $5,000  debt,  and  $712  dam- 
ages and  costs  of  suit,  the  judgment  to  be  satisfied  upon  the 
payment  of  the  damages.  Thereupon  appellants  perfected 
an  appeal  to  this  court. 

The  real  question  involved  in  this  case  relates  to  the  lia- 
bility of  the  sureties  on  the  clerk's  official  bond,  for  his 
failure  to  pay  over,  at  the  expiration  of  his  term  of  office, 
to  the  county  treasurer,  such  fees  earned  by  the  sheriflF  as 
may  have  been  collected  by  the  clerk,  and  to  which  the 
sheriff  may  not  be  entitled  by  reason  of  a  full  settlement  of 
his  affairs  with  the  county. 

We  deem  it  unnecessary  to  enter  again  into  a  discussion 
of  this  question,  which  was  carefully  considered  by.  this 
court  in  the  recent  case  of  Weisenborn  et  al.  v.  The  People, 
68  111.  App.  32. 

We  adhere  to  the  views  of  the  law  announced  in  that 
opinion  and  refer  all  persons  interested  to  that  case  for  our 
reasons  for  affirming  the  judgment  in  the  case  at  bar.  We 
hold  that,  in  such  a  case  as  is  presented  by  the  declaration 
in  the  record  before  us,  the  sureties  on  the  clerk's  official 
bond  are  liable. 

The  judgment  is  affirmed. 


John  Weisenbom  et  al.  t.  The  People  of  the  State  of 

Illinois^  use  of^  etc. 

1.  This  Case  follows  the  preceding  one.  Appeal  from  the  Circuit 
Court  of  Monroe  County;  the  Hon.  George  W.  Wall,  Judge,  presiding. 
Affirmed.     Opinion  filed  March  23,  1895. 

TuBNER  &  Holder  and  Bicksrt  &  Gauen,  attorneys  for 
appellants. 
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William  Winkeijian,  attorney  for  appellees. 

Mr.  Pbesidinq  Justice  Scofibld  delivered  the  opinion 
OF  THE  Court. 

This  case  is  identical  in  all  essential  particulars  with 
another  case  entitled  Weisenborn  et  al.  v.  The  People,  de- 
cided at  the  present,  term  of  this  court,  except  as  to  the 
clerk's  term  of  office,  which  in  this  case  was  from  1888  to 
1892,  and  except  as  to  the  amount  of  damages  recovered, 
which  in  this  case  was  the  sum  of  $165.76.  The  demurrer 
to  the  declaration  was  properly  overruled.  See  the  opinion 
in  the  case  above  referred  to  and  also  the  opinion  in  the 
case  of  Weisenborn  et  al.  v.  The  People,  53  111.  App.  32, 
where  our  views  of  the  law  are  fully  expressed.  The  judg-. 
ment  is  affirmed. 


58    IH' 
66    441 

niinois  Centrd  Railroad  Company  v.  Wm.  H.  Sanders.      ^  11? 

1668  277 

1.  iNSTHUcnoNS— W'ft^rc  the  Evidence  i8  Conflicting,— Where  the 
issues  are  contested  and  the  evidence  conflicting,  extreme  care  is  re- 
quired in  instructing  the  jury  as  to  the  law. 

2.  Samb — Plaintiff  Must  Inform  Himself  of  His  Surroundings,^An 
instruction  which  practicaUy  tells  the  jury  that  the  plaintiff  had  a  right 
to  shut  his  eyes  and  refuse  to  inform  himself  as  to  the  condition  of  the 
track  and  the  nature  of  his  surroimdings,  notwithstanding  the  fact  he 
may  have  had  ample  opportunity  for  investigation  or  even  for  acquiring 
a  true  knowledge  of  the  situation  by  ordinary  observation  without  any 
effort  at  investigation,  is  erroneous. 

3.  Same — Liability  of  Master — Information  of  Servant. — An  instruc- 
tion which,  in  effect,  informs  the  jury  that  a  master  is  liable  even 
though  the  servant  may  have  had  such  information  of  his  surroundings 
aa  would  have  put  a  reasonably  prudent  man  on  his  guard,  provided 
that  information  did  not  amount  to  full  information,  or,  as  the  average 
juror  would  imderstand  the  language,  to  absolute  certainty,  is  erroneous. 

4.  Same — Error  in  One  Instruction  Not  Always  Cured  by  Others. — 
Where  the  evidence  is  conflicting  and  the  balance  doubtful,  an  instruc- 
tion,  erroneously  assuming  a  fact  in  issue,  is  not  cured  by  other  instruc- 
tions which  assume  that  the  question  is  still  open. 

.5.  Master  and  Servant— i>u<y  of  the  Servant  as  to  His  Surround- 
ings. — ^The  rule  that  the  servant  is  imder  no  primary  obligation  to  in- 
vestigate and  test  the  fitness  and  safety  of  the  ntuichinery,  surroundings, 
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etc.,  in  the  abnence  of  notice  of  defects  is  not  applicable  to  the  case  of 
one  who  has  been  in  the  employment  of  his  master  for  such  a  length  of 
time  as  to  require  him,  in  the  exercise  of  ordinary  prudence,  to  take 
some  notice  of  his  surroundings. 

6.  'RECOBJ>—W7ien  it  Does  Not  Contain  All  the  Inatructiona  Given, — 
When  the  record  does  not  contain  all  the  given  instructions,  yet,  if  in- 
structions given  and  preserved  contain  errors  which  could  not  have 
been  cured  by  others,  it  is  proper  to  reverse  the  judgment  because  of  the 
giving  of  such  erroneous  instructions. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  a  judg- 
ment of  the  Circuit  Court  of  Marion  County;  the  Hon.  Benjamin  R. 
BuBROUOHS,  Judge,  presiding.  Submitted  at  the  August  term,  1894. 
Reversed  and  remanded.    Opinion  filed  March  28,  1895. 

Green  &  Gilbert,  attorneys  for  appellant;  W.  and  E.  L. 
Stoker,  of  counsel. 

Samuel  L.  Dwioht  and  Frank  F,  Nolkman,  attorneys 
for  appellee. 

Mr.  Presiding  Justice  Scofield  delivered  the  opinion 
OF  THE  Court. 

Appellee,  aged  twenty-six  years,  was  an  experienced 
brakeman  and  switchman,  and  had  been  working  for 
appellant  for  two  or  three  years.  He  began  work  on  the 
"  run "  between  Effingham  and  Centralia,  on  February  2d 
or  3d,  1892,  and  received  the  injuries  sued  for  while 
attempting  to  make  a  coupling  at  Edgewood  on  February 
22d',  of  the  same  year.  The  freight  train  on  which  he  was 
working  during  this  period  of  time,  left  Centralia  about 
6:30  A.  H.,  and  made  the  run  to  Effingham  and  back  by 
5:30  p.  M.,  according  to  the  schedule,  but  an  hour  or  more 
later  according  to  the  fact,  the  delay  arising  from  the 
large  amount  of  work  required  of  this  train,  which  con- 
sisted not  only  in  receiving  and  delivering  freight,  but  also 
in  switching  and  placing  cars  at  ten  or  eleven  stations 
where  there  was  no  local  switch  engine.  The  train  was  re- 
quired to  keep  out  of  the  way  of  all  other  trains  running, 
on  scheduled  time.  The  Ohio  and  Mississippi  road  crossed 
appellant's  road  just  south  of  Edgewood^  and  the  two  roads, 
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for  mntual  convenience  in  transferring  freight,  were  con- 
nected by  a  "  Y."  Besides  the  main  track,  appellant  had 
here  a  "  pass  "  track  and  a  "  house  "  track. 

When  the  train  in  question,  proceeding  south,  arrived  at 
Edgewood  at  three  or  four  o'clock  in  the  afternoon  of  Feb- 
ruary 22d,  and  surmounted  and  began  to  descend  the  eleva- 
tion about  one  mile  north  of  the  station,  arrangements 
were  made  to  cut  the  train  into  two  parts  and  throw  two 
cars  on  the  "  Y."  This  was  done,  and  the  rear  part  of  the 
train,  consisting  of  four  cars  and  a  caboose,  was  left  stand- 
ing on  the  main  track  with  the  south  car  over  what  is 
denominated  by  the  witnesses  a  cattle-guard.  There  was 
no  highway  here  and  the  so-called  cattle-guard  was  in  the 
nature  of  trestle  work  over  a  small  ravine  or  depression 
eight  feet  in  width. 

The  engine  and  such  cars  as  were  still  attached  thereto, 
proceeded  toward  the  south.  Some  switching  was  done 
there,  and  then  the  engine  and  cars  were  backed  up  the 
main  track  to  be  coupled  to  the  rear  part  of  the  train.  The 
two  cars  to  be  coupled  together  belonged  to  different  roads, 
and  the  draw-bar  of  one  was  higher  than  that  of  the  other, 
thus  rendering  the  coupling  somewhat  difficult  under  cer- 
tain circumstances.  The  pin  was  bent  and  this  inereased 
the  difficulty. 

Appellee,  who  was  on  the  north  car  of  the  south  part  of 
the  train,  descended  to  the  west  side  of  the  car  to  make  the 
coupling.  He  moved  along  the  side  of  the  car  till  the 
moment  came  for  him  to  perfect  the  junction,  and  then, 
with  his  left  foot  on  the  outside  of  the  rail  and  his  right 
foot  on  the  inside,  endeavored  to  walk  along  with  the  mov- 
ing cars  after  they  had  bumped  together,  and  to  force  the 
crooked  pin  into  its  place.  He  claims  that  his  left  foot 
was  caught  under  one  of  the  ties,  that  his  right  foot  went 
into  the  cattle-guard,  that  it  was  impossible  to  release  his 
left  foot  in  time  for  the  withdrawal  of  the  right,  that  the 
moving  car  struck  him  in  the  back  and  threw  him  forward, 
that  he  turned  over  in  his  effort  to  extricate  himself,  and 
that  his  right  leg  was  run  over  and  crushed.    On  the  trial 
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of  the  case  two  propositions  were  hotly  contested,  the  first 
relating  to  the  negligence  of  appellee^  and  the  second  to 
the  negligence  of  appellant. 

Appellee  claimed  that  he  was  in  the  exercise  of  ordinary 
care  for  his  safety,  while  appellant  made  the  contrary  claim. 
Appellee  claimed  that  his  left  foot  became  caught  under 
the  tie  and  his  right  foot  went  into  the  cattle-guard, 
because  of  the  condition  of  the  track,  which  was  not 
reasonably  safe  according  to  his  contention,  while  appellant 
claimed  that  the  track  was  in  a  reasonably  safe  condition. 
As  to  each  of  these  propositions,  the  evidence  was  conflict- 
ing. In  fact  the  case  was  a  close  one  in  every  particular, 
and  extreme  care  was  required  in  instructing  the  jury  as  to 
the  law. 

The  following  is  the  first  instruction  given  at  appellee's 
request :  "  You  are  further  instructed  that  the  business  of 
furnishing  reasonably  safe  machinery,  appliances,  surround- 
ings, etc.,  is  upon  the  master;  and  while  the  master  is  not 
to  be  held  liable  for  dangers  and  defects  of  which  the  serv- 
ant is  fully  informed,  yet  the  servant  is  authorized  to  rely 
upon  the  acts  of  the  master  in  that  respect,  and  is  under  no 
primary  obligation  to  investigate  and  test  the  fitness  and 
safety  of  the  machinery,  surroundings,  etc.,  in  the  absence 
of  notice  that  there  is  something  wrong  in  that  respect. 
And  where  the  performance  of  the  servant's  duties  requires 
constancy  of  attention  to  other  matters,  he  has  a  right,  and 
is  entitled  to  assume  that  his  master  has  furnished  him  with 
suitable  and  reasonably  safe  materials,  machinery  and  sur- 
roundings, and  relieved  him,  the  servant,  of  investigation 
and  inquiry  in  that  regard." 

This  instruction  might  be  a  correct  statement  of  the  law 
in  some  cases,  but  in  the  case  under  consideration  it  was  cer- 
tainly calculated  to  mislead  the  jury. 

Appellee  had  made  at  least  thirty-six  runs  over  this  part 
of  the  road,  and  was  charged,  under  the  rules  of  the  com- 
pany, with  the  duty  of  informing  himself,  as  to  the  track  on 
which  he  was  to  work,  and  as  to  the  dangers  incident  to  this 
part  of  the  service.    And  yet  this  instruction  practicallv  told 
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the  jury  that  appellee  had  a  right  to  shut  his  eyes  and  re- 
fase  to  inform  himself  as  to  the  condition  of  the  track  and 
the  nature  of  his  surroundings,  notwithstanding  the  fact 
that  he  may  have  had  ample  opportunity  for  investigation, 
or  even  for  acquiring  a  true  knowledge  of  the  situation  by 
ordinary  observation  without  any  effort  at  investigation. 
A  switchman  might  indeed  not  be  ^'fvRy  informed^'*  of  cer- 
tain dangers  and  defects,  and  yet  he  might  have  such  infor- 
mation as  would  put  a  reasonable  man  upon  inquiry,  or 
render  an  ordinarily  prudent  man  cautious  enough  to  avoid 
danger  and  injury  under  the  circumstances.  Tet  this  in- 
struction told  the  jury  tl\at  the  master  was  not  liable  for 
dangers  and  defects  of  which  the  servant  was  ^^fvlly  in- 
formed^'*  which  amounted  to  a  statement  that  the  converse 
of  the  proposition  was  true,  that  is  to  say,  that  the  master 
was  liable  even  though  the  servant  may  have  had  such  in- 
formation as  would  have  put  a  reasonably  prudent  man  on 
his  guard,  provided  that  information  did  not  amount  to 
fvU  information^  or,  as  the  average  juror  would  understand 
the  language,  to  absolute  certainty. 

It  may  be  also  properly  observed  that  the  statement  that 
the  servant  is  under  no  primary  obligation  to  investigate 
and  test  the  fitness  and  safety  of  the  machinery,  surround- 
ings, etc.,  in  the  absence  of  notice  of  defects,  is  ver}'-  good 
law  in  a  proper  case.  This  proposition  is  not  applicable, 
however,  to  the  case  of  one  who  has  been  in  the  employ- 
ment of  his  master  for  such  a  length  of  time  as  to  require 
him,  in  the  exercise  of  ordinary  prudence,  to  take  some 
notice  of  his  surroundings. 

A  man  can  not  decline  to  see,  and  then  hold  the  master 
liable,  excusing  his  own  negligence  by  saying  that  he  was 
under  no  primary  obligation  to  investigate.  We  do  not 
mean  to  intimate  that  sach  was  actually  the  conduct  of  ap- 
pellee in  this  case,  but  simply  to  affirm  that  he  can  not 
excuse  negligence,  if  guilty  thereof,  on  this  ground,  and  that 
the  jury  should  not  have  been  precluded  by  the  instruction 
in  question  from  passing  freely  upon  this  branch  of  the  case. 

In  a  case  where  the  conflict  of  the  evidence  is  so  sharp  as 
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it  is  here,  the  error  in  giving  this  instruction  can  not  be  said 
to  be  cured  by  the  instructions  given  for  appellant. 

It  is  said  in  the  argument,  however,  that  the  record  and 
abstract  do  not  "  purport  to  set  forth  all  the  instructions 
asked  or  given,"  and  that  it  is  to  be  presumed  that  other 
instructions  wer^  given  which  cured  the  error  in  appellee's 
instruction. 

The  cases  cited  in  support  of  this  proposition  are  cases  in 
which  the  record  shows  affirmatively  that  instructions  given 
are  not  contained  in  the  record.  An  inspection  of  the  record 
before  us  discloses  the  fact  that  it  contains  three  instructions 
given  for  appellee,  and  ten  instructions  given,  and  one  refused 
on  the  other  side.  The  statements  of  the  record  are  such 
as  to  lead  the  mind  to  the  conclusion  that  these  are  all  of 
the  instructions  which  the  court  was  requested  to  give. 

But  if  the  rule  which  requires  the  record  to  show  affirm- 
atively that  it  contains  all  of  the  evidenpe  is  to.be  applied 
to  the  instructions,  it  is  certain  that  well  recognized  excep- 
tions modify  the  rule  in  the  latter  case. 

In  one  case  cited  by  appellee,  Meyer  v.  Temme,  72  111. 
574,  it  is  held  that,  even  if  the  record  does  not  contain  all 
of  the  given  instructions,  yet  if  instructions  given  and  pre- 
served in  the  record  contain  errors  which  could  not  have 
been  cured  by  others,  it  would  be  proper  to  reverse  because 
of  the  giving  of  such  erroneous  instrujctions. 

This  case  is  directly  in  point.  The  error  in  the  giving  of 
appellee's  first  instruction  was  not  cured  by  instructions 
given,  or  which  might  be  presumed  to  have  been  given,  for 
appellant. 

'  True  enough  is  it  that  the  instructions  in  a  case  must  be 
considered  as  a  single  charge,  and  that,  in  many  instances, 
an  erroneous  statement  in  one  part  of  the  charge  may  be 
cured  or  corrected  by  another  part  of  the  charge.  But  such 
is  not  the  law  under  all  circumstances. 

Error  in  assuming  a  fact  in  issue  is  not  cured  by  other  in- 
structions  which  assume  that  the  question  is  still  open. 
Uressler  v.  Schwertferger,  15  Bradw.  294.  Such  is  the  law 
also  where  the  evidence  is  conflicting,  and  tlie  balance  is 
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doubtfuL  Town  of  Qeneva  v.  Peterson  et  al.,  21  111.  A  pp. 
454.  See,  also,  as  clearly  announcing  the  same  doctrine  the 
following  cases  decided  by  the  Supreme  Court :  C  &  A.  R. 
R  Co.  V.  Murray,  62  111.  326;  T.,  W.  &  W.  Ry.  Co.  v.  Lannon, 
67  111.  68;  Quinn  v.  Donovan,  85  111.  194;  Wabash  R.  R.  Co. 
V.  Henks,  91  HL  406;  W.,  St.  L.  &  P.  Ry.  Co.  v.  Rector,  104 
111.  296. 

For  the  errors  indicated  the  judgment  is  reversed  and  the 
cause  is  remanded. 


Commodore  A.  Combs  v.  Hamlin  Wizard  Oil  Company. 

1.  iNJUNcmoNS — Collection  of-  Judgments,— Before  equity  will  inter- 
fere to  enjoin  the,  coUection  of  a  judgment  at  law,  it  must  not  only  be 
made  to  appear  that  the  judgment  was  rendered  without  the  fault  or 
negligence  of  the  party  seeking  relief,  but  also  that  there  is  a  good  and 
sufficient  defense  to  the  suit,  so  that  upon  a  re-trial  of  the  case  the  result 
would  be  different. 

S.  JuDGMBsxTS—WTiere  Defendant  is  Not  Served  toith  Process.— Even 
though  a  defendant  has  not  been  served  with  process,  yet  he  should  not 
be  relieved  in  equity  if  the  judgment  is  altogether  just. 

8.  PBAcncB — Service  upon  Agents, — When  service  of  summons  is 
made  upon  an  agent  of  the  defendant  in  cases  where  such  service  is 
authorized,  the  principal  is  liable  for  the  consequences  of  the  agent's 
negligence  in  not  giving  information  of  such  service. 

4  Same — Service  after  the  Agency  has  Cea«ed.— Service  upon  a  per- 
son who  has  been  in  the  employment  of  a  corporation  as  its  agent,  but 
after  his  employment  as  such  has  ceased,  is  not  sufficient. 

5.  AasNCY — When  Principal  Estopped  to  Deny.— When  a  corpora- 
tion has  suffered  a  person  to  hold  himself  out  to  the  public  as  its  agent, 
so  as  to  render  it  inequitable  for  the  ap|>arent  agency  to  be  denied, 
sorvice  of  process  upon  such  agent  will  be  sufficient. 

0.  AOBNT — An  Independent  Contractor  is  Not — Service  of  Process, — 
An  independent  contractor  with  a  corporation  is  not  an  agent  of  the 
corporation  in  the  sense  that  legal  process  against  the  corporation  may 
be  served  upon  him. 

laJnHction,  to  restrain  the  collection  of  a  judgment.  Appeal  from  a 
decrte  of  the  Circuit  Court  of  Marion  County;  the  Hon.  Alonzo  S. 
WiLDBRMAir,  Judge,  presiding.  Heard  in  this  court  at  the  August  term, 
1894.    Affirmed.    Opinion  filed  March  28,  1895. 
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Appellant's  Brief,  Fbank  F.  Noleman  and  S.  L.  Dwioht, 

Attorneys. 

Power  to  act  generally  in  a  particular  business,  or  course 
of  trade  in  a  business,  however  limited,  will  constitute  a  gen- 
eral agency,  if  the  agent  is  so  held  out  to  the  w^orld,  how- 
ever restricted  his  private  instructions  may  be.  Grain  et  al. 
V.  National  Bank,  114  111.  516. 

A  person  openly  and  notoriously  exercising  the  functions 
of  a  particular  agency  of  a  corporation,  will  be  presumed  to 
have  sufficient  authority  from  the  corporation  to  so  act. 
Singer  Mfg.  Co.  v.  Holdfodt,  86  111.  455. 

Corporations  can  only  act  by  agents,  and  the  law  presumes 
authority  in  persons  who  are  permitted  to  act  for  them. 

Appellee's  Brief,  W.  F.  Bundy,  Attorney. 

The  rule  distinguishing  an  independent  contractor  from 
an  agent  or  servant  may  be  stated  as  follow^s: 

One  who  contracts  to  do  a  specific  piece  of  work,  furnish- 
ing his  own  assistants  and  executing  the  work  either  entirely 
in  accordance  with  his  own  ideas  or  in  accordance  with  a 
plan  previously  given  to  him  by  the  person  for  whom  the 
work  is  done,  without  being  subject  to  the  orders  of  the 
latter  in  respect  to  the  details  of  the  work,  is  clearly  a  con- 
tractor and  not  a  servant;  and  a  person  injured  by  his  neg- 
ligence in  its  performance  would  have  no  right  of  action 
against  the  party  for  whose  benefit  the  work  is  done. 

The  rule  has  also  been  stated  in  this  manner : 

When  a  person  contracts  with  another  exercising  an  inde- 
pendent employment  or  calling  and  hiring  his  own  servants 
to  do  a  work,  not  in  itself  a  nuisance,  according  to  the  con- 
tractor's own  methods  and  not  subject  to  the  control  or 
order  of  the  person  for  whose  benefit  the  work  is  done,  ex- 
cept as  to  results  to  be  obtained,  the  former  is  not  liable  for 
the  wrongful  acts  of  such  contractor  or  his  servants.  14 
Am.  &  Eng.  Ency.  Law,  830;  Scammon  et  al.  v.  City  of  Chi- 
cago, 25  111.  424;  West  v.  St.  L.  &  V.  T.  H.  R.  R.  Co.,  63  111. 
545;  Prairie  State  L.  &  T.  Co.  v.  Doig  et  al.,  70  111.  53;  Hale 
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V.  Johnson,  80  111.  185;  Shearman  &  Redjfield  on  Neg.  (2d 
Ed.),  92,  Sec.  76;  Arasmith  v.  Temple,  11  Brad.  36;  Bailey 
V.  T.  &  B.  R.  R.  Co.,  57  Vt.  252;  Wadsworth  H.  Co.  v.  Foster, 
50  111.  App.  513;  Wharton  on  Neg.,  Sec.  181;  Cooley  on 
Torts,  519;  2  HUliard  on  Torts,  537;  Addison  on  Torts,  580; 
Cincinnati  v.  Stone,  5  Ohio  St.  38;  Smith  v.  Spitz,  31  N,  E. 
Rep.  5;  156  Mass.  319;  State  v.  Swayze,  52  N.  J.  L.  (23  Vroom) 
129;  Moline  v.  McKinnie,  30  111.  App.  419;  Cuflf,  Admx.  v.  N. 
&  N.  Y.  R.  R.  Co.,  35  N.  J.  L.  (6  Vroom)  17;  Pfau  v.  William- 
son, 63  111.  16;  Kepperly  v.  Ramsden,  83  111.  354;  Chi.  City 
Ry.  Co.  V.  Hennessy,  16  111.  App.  153;  Village  of  Jefferson  v. 
Chapman,  127  HI.  444;  Alexander  v.  Mandeville,  33  111.  App. 
598;  Mechem  on  Agency,  Sec.  747. 

Unless  appellee  was  served  with  process  in  the  suit  at  law: 
in  some  manner  pointed  out  by  the  statute,  the  judgment 
in  that  case  is  void  for  that  reason.  The  sending  of  a  copy 
of  the  summons  through  the  mail  is  not  service  of  process 
as  contemplated  by  the  statute,  and  the  appellee  was  not  re- 
quired to  respond  to  such  a  notice.  Kingman  &  Co.  v. 
Mann,  36  111.  App.  342. 

In  cases  where  the  judgment  which  it  is  sought  to  enjoin 
is  void  for  want  of  jurisdiction  arising  from  the  want  of 
service  of  process  upon  defendant,  the  courts  have  manifested 
less  reluctance  in  granting  the  desired  relief  than  in  other 
classes  of  cases,  l^or  is  it  necessary  to  show  that  defend 
ant  in  the  judgment  had  a  good  defense  to  the  action,  since, 
the  judgment  being  void,  no  presumptions  will  be  indulged 
in  favor  of  the  judgment  creditor.  High  on  Inj.  (2d  Ed.), 
Sec.  229. 

The  fact  that  a  person  is  paid  by  the  day,  or  month,  does 
not  necessarily  destroy  the  independent  character  of  his 
employment.    Mechem  on  Agency,  Sec.  747. 

Agency  can  not  be  proved  by  the  mere  declarations  of  the 
alleged  agent-  Proctor  v.  Towns,  115  111.138;  Mulphany 
Bank  v.  Schott,  135  111.  655;  1  Am.  &Eng.  Ency.  Law,  351. 

Mb.  Presidino  Justice  Soofield  delfvebed  the  opinion 
op  the  coubt. 
The  bill  in  this  case  was  filed  by  appellee  to  enjoin  the 
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collection  of  a  judgment  at  law  for  $3,000,  rendered  by 
default  against  appellee  and  in  favor  of  appellant.  The  bill 
alleged  that  appellee  was  not  served  with  process  in  the  suit 
at  law,  and  that  it  was  not  indebted  to  appellant  equitably 
or  otherwise.  A  temporary  injunction  was  granted,  and 
upon  the  hearing  of  the  cause  this  injunction  was  made  per- 
petual. 

The  decree  of  the  Circuit  Court  can  be  sustained  only  upon 
the  theory  that  appellee  was  not  in  (act  served  with  process, 
and  that  appellant  had  no  just  cause  of  action  against  appel- 
lee. Before  equity  will  interfere  to  enjoin  the  collection  of 
a  judgment  at  law,  it  must  not  only  be  m.^de  to  appear  that 
the  judgment  was  rendered  without  the  fault  or  negligence 
of  the  party  seeking  relief,  but  also  that  there  is  a  good  and 
sufficient  defense  to  the  suit,  so  that  upon  a  re-trial  of  the 
case  the  result  would  be  different.  Even  though  a  defend- 
ant has  not  been  served  with  process,  yet  he  should  not  be 
relieved  in  equity,  if  the  judgment  is  altogether  just.  Owens 
V.  Ranstead,  22  111.  161;  Weaver  v.  Poyer  et  al.,  70  111.  567; 
Higgins  V.  Bullock,  73  111.  205;  Blackburn  et  al.  v.  Bell,  91 
111.  434;  Lemon  et  aL  v.  Sweeney,  6  Bradw.  507. 

Both  questions,  the  first  relating  to  the  service  of  process 
and  the  second  to  the  equity  of  the  judgment,  may  be  con- 
sidered together,  inasmuch  as  they  turn  alike  upon  the'point 
whether  or  not  one  N.  T.  Oliver  was  the  agent  or  servant 
of  appellee  after  May  2,  1892.  If  Oliver  was  such  agent, 
then  appellee  was  duly  served  by  the  delivery  to  the  agent 
of  a  copy  of  the  summons,  and  was  liable  for  the  conse- 
quences of  its  agent's  negligent  act.  If  Oliver  was  not  such 
agent,  then  appellee  was  not  served  with  process,  and  the 
judgment  is  wholly  inequitable. 

The  proper  consideration  of  this  question  necessitates  a 
brief  statement  of  the  facts  which  appear  in  the  record. 

Appellee  was  incorporated  in  1891,  for  the  manufacturo 
and  sale  of  Wizard  Oil  and  certain  other  panaceas  for  the 
"  ills  that  iiesh  is  heir  to,"  and  was  engaged  in  that  phil- 
anthropic and  lucrative  enterprise  in  the  spring  of  1892. 
N.  T.  Oliver,  sometimes  called  Dr.  Oliver,  was  and  ha4  been 
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for  many  years  a  professional  advertiser  of  patent  medi- 
cines. When  fully  equipped  with  assistants  and  parapher- 
nalia, he  seems  to  hav^  been  charmingly  irresistible  to  the 
diseased  multitude,  often  selling  in  one  week  150  bottles  of 
patent  medicines  at  $1  per  bottle,  and  realizing  during  a  single 
evening  $40  in  ten  cent  installments  from  the  sale  of  seats 
to  those  who  attended  his  evening  entertainments. 

Dr.  Oliver  was  not  unmindful  of  those  whose  legs  were 
abler  than  their  pocket  books.  Such  could  enjoy  the  intel- 
lectual feast  "  without  money  and  without  price,"  if  they 
were  willing  to  stand  outside  of  the  space  occupied  by  the 
chairs  provided  for  the  moneyed  and  aristocratic  part  of  the 
audience. 

The  entertainments  were  usually  held  in  the  tent  when 
the  weather  was  agreeable,  and  in  a  hall  in  winter.  Under 
favorable  circumstances,  the  audience  numbered  from  one 
to  two  thousand. 

The  programme  was  varied,  consisting  of  flirtations,  music 
and  eloquent  speech.  There  were  solos,  duets  and  quar- 
tettes. Dr.  Oliver  discoursed  upon  the  excellency  of  his  med- 
icines. The  hours  passed  rapidly  away,  and  the  doctor  and 
his  audience  separated,  highly  pleased  with  the  result  of  the 
evening's  entertainment.  The  doctor  chinked  his  cash,  and 
his  suffering  patient  hopefully  pressed  his  bottle  of  patent 
medicine  to  his  stomach.  WeU,  the  courts  would  not  have 
been  interested  in  these  particulars,  but  for  the  fact  that 
Dr.  Oliver's  band,  when  parading  the  streets  of  Oentralia,  on 
Hay  5,  1892,  and  discoursing  sweet  music  to  the  listening 
crowd  as  an  advertisement  of  the  evening's  entertainment^ 
unfortunately  frightened  ap|)ellant's  horse,  as  a  result  of 
which  appellant  was  seriously  injured. 

Thereupon  appellant  sued  appellee  and  caused  the  sum- 
mons to  be  served  on  Dr.  Oliver,  as  appellee's  agent.  Ap- 
pellee, considering  the  manner  of  service,  determined  that  it 
was  not  in  court,  and  suffered  judgment  to  be  rendered  by 
default  in  appellant's  favor.  An  execution  for  the  collec- 
tion of  the  judgment  having  been  sent  to  the  sheriff  of  Cook 
county,  where  ^appellee's  offices  and  effects  were,  this  bill 
was  filed  to  enjoin«the  collection  of  the  judgment. 
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The  relationship  of  Dr.  Oliver  to  appellee  is  divided  into 
two  periods^ — that  which  preceded  and  that  which  followed 
May  2,  1892,  on  which  day  Oliver  and  appellee  entered  into 
a  written  contract,  as  the  final  agreement  resulting  from 
certain  negotiations  by  letter,  whereby  Oliver  wias  to  adver- 
tise appellee's  nostrums,  with  his  concert  company,  and  by 
the  distribution  and  posting  of  printed  matter,  appellee  not 
to  be  responsible  for  "  any  of  the  salaries  or  other  expenses 
of  any  kind  incurred  by  said  N.  T/  Oliver  in  conducting  his 
business."  Oliver's  compensation  was  to  consist  of  such 
quantity  of  goods  as  he  might  sell  up  to  a  limit  of  $150  in 
any  week,  with  certain  other  stipulations  which  are  not 
material  to  the  point  under  consideration.  The  negotia- 
tions by  letter  above  mentioned  related  to  an  increase  of 
Oliver's  salary  and  of  the  salaries  of  certain  of  his  assistants, 
which  appellee  refused  to  grant.  Oliver  finally  proposed  to 
hire  and  pay  his  men  and  run  the  business  on  his  own  re- 
sponsibility for  a  certain  compensation,  and  this  oflFer  was 
accepted  in  the  written  agreement  which  took  effect  on 
May  2d. 

Under  this  contract,  Oliver  was  an  independent  con- 
tractor, and  the  business  not  being  unlawful,  or  a  nuisance 
per  sBj  or  necessarily  dangerous,  appellee  was  not  responsi- 
ble for  Oliver's  negligent  act,  and  could  not  be  brought  into 
court  by  the  leaving  of  a  copy  of  the  summons  with  Oliver, 
as  its  agent.  Mechem  on  Agency,  Sec.  747;  Scammon  et  al. 
V.  The  City  of  Chicago,  25  111.  424;  West  v.  St.  L.,  V.  &  T. 
H.  K.  R.  Co.,  63  111.  545;  Prairie  Strte  L.  &  T.  Co.  v.  Doig 
et  al.,  70  111.  52;  Hale  et  al.  v.  Johnson,  80  111.  185;  Ara- 
smith  V.  Temple,  11  Bradw.  39;  Wads  worth  Howland  Co. 
V.  Foster,  50  111.  App.  513. 

The  last  case  cited,  and  Kingman  &  Co.  v.  Mann  et  al.,  36 
111.  App.  338,  are  particularly  instructive  as  to  the  questions 
under  consideration.  If  it  be  granted  that  prior  to  the  2d 
day  of  May,  Oliver  had  been  appellee's  agent,  it  is  certain 
that  the  actual  agency  terminated  at  that  time.  If  appellee 
is  to  be  held  responsible  for  Oliver's  act  after  May  2d,  it 
must  be  upon  the  theory  that  the  relationship,  known  to 
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have  once  existed,  is  presumed  to  have  been  continued  for 
a  reasonable  time  as  to  those  dealing  with  appellee,  without 
notice  of  the  change  of  relationship  created  by  the  new  con- 
tract. Bat  the  accident  occurred  at  Centralia,  and  there 
is  no  evidence  to  show  that  the  citizens  of  that  city,  where 
work  was  begun  by  Oliver  as  an  independent  contractor, 
had  any  knowledge  of  the  prior  course  of  business,  or  of 
any  statements  on  the  subject  of  agency  made  at  other 
localities.  The  work  at  Centralia  was  wholly  disconnected 
from  prior  work  at  other  points,  and  no  one  at  that  city 
could  have  been  misled  to  his  injury  into  thinking  an  agency 
existed,  when  such  was  not  the  fact,  unless  appellee  suffered 
Oliver  to  hold  himself  out  to  the  citizens  of  Centralia  as  such 
agent  so  as  to  render  it  inequitable  for  the  apparent  agency 
to  be  denied. 

There  was  a  conflict  of  the  evidence  upon  this  question. 
The  testimony  was  given  orally  before  the  chancellor,  who 
had  a  better  opportunity  than  a  court  of  review  to  deter- 
mine what  weight  should  be  given  to  the  testimony  of  each 
witness.  Besides,  the  evidence  shows  that  appellee's  officers 
had  no  knowledge  of  the  fact  that  Oliver  was  representing 
himself  as  appellee's  agent.  They  knew  that  he  had  no 
right  to  do  so  under  the  existing  contract,  and  had  a  right 
to  suppose  that  he  would  not  transcend  the  limits  of  his 
power. 

It  is  also  worthy  of  notice  that  this  is  hot  a  case  where  a 
fraud  has  been  practiced  under  cover  of  a  supposed  agency, 
or  where  a  contract  has  been  made  upon  the  supposition, 
justified  by  circumstances,  that  one  is  the  agent  of  another. 
In  such  a  case,  the  party  complaining  may  have  been  in- 
duced by  the  apparent  agency  to  act  as  he  would  not  have 
done  under  other  circumstances,  and  so  as  to  be  injured  if 
the  doctrine  of  estoppel  should  not  be  applied.  . 

In  the  case  at  bar  the  injury  would  have  been  suffered  by 
appellant  whether  Oliver  was  the  agent  of  appellee  or  not. 
He  was  riding  along  one  of  the  streets  of  Centralia,  and  the 
band  frightened  his  horse.  Would  he  have  walked  or  re- 
mained at  home,  if  he  bad  thought  Oliver  was  an  independent 
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contractor  i  Under  these  circumstances,  where  the  evidence 
shows  that  there  was  no  actual  agency,  it  would  be  flagrantly 
unjust  to  hold  appellee  responsible  for  the  negligence  of  Dr. 
Oliver,  because  of  an  inference  of  agency  drawn  from  a  few 
statements  and  acts  which  were  not  known  to  appellee  and 
have  deceived  no  one  except,  perhaps,  an  occasional  pur- 
chaser of  a  bottle  of  patent  medicine. . 

We  think  that  Oliver  was  not  appellee's  agent,  in  fact  or 
in  law,  either  when  the  injury  was  sustained  or  when  service 
of  process  was  attempted.  Therefore  the  decree  of  the 
Circuit  Court  is  affirmed. 
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115  *114|  2.  Burden  of  Peoop — Action  for  Peraonal  Injuries. — In  actions  for 
personal  injuries,  the  law  requires  the  plaintiff  to  show  that  the  defend- 
ant has  been  guilty  of  doing  something  which  a  perspn  of  ordinary  care 
would  not  do,  or  of  omitting  to  do  something  which  a  person  of  ordi- 
nary care  would  do. 

2.  Negligence — Not  Presumed. — ^Negligence  is  not  presumed  merely 
because  there  has  been  an  accident,  if  what  has  been  done  or  omitted  was 
in  the  usual  course  of  such  matters,  and  was  not  in  itself  improper. 

8.  Same — The  Proper  Inquiry. — In  actions  for  negligence  the  inquiry 
is  not  whether  the  accident  might  have  been  avoided  if  it  had  beoi  an- 
ticipated, but  whether,  under  all  the  circumstances,  it  was  negligence  not 
to  anticipate  and  provide  against  its  occurrence,  in  the  exercise  of  ordi- 
nary prudence. 

4.  Same — Accidents^  etc. — In  cases  where  negligence  is  not  apparent, 
injuries  resulting  are  classed  as  accidental.  As  a  general  rule,  where  an 
appliance,  such  as  a  platform,  not  obviously  dangerous,  has  been  in  daily 
use  for  years  and  has  uniformly  proved  adequate  and  safe,  it  may  be 
continued  without  the  imputation  of  negligence. 

Trespass  on  I  he  Cme,  for  personal  injuries.  Appeal  from  a  judgment 
of  the  Circuit  Court  of  £ffingham  County;  the  Hon.  Edmund  D.  Young- 
blood,  Judge^  presiding.  Heard  in  this  court  at  the  August  term,  1894. 
Reversed  and  remanded.    Opinion  filed  March  28,  1895. 

Appellant's  Beief,  William  H.  Green  and  Wood  Bhoth- 

ER8,  Attorneys. 

"  From  the  earliest  reported  case  in  our  reports,  where 
the  question  was  passed  upon^  to  the  present  time,  a  period 
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of  more  than  thirty  years,  the  general  rule  has  been  de- 
clared, and  recognized  in.  opinions  announced  from  time  to 
time,  that  in  order  to  recover  for  injuries  from  negligence,  it 
must  be  alleged  and  proved  that  the  party  injured  was,  at 
the  time  he  was  injured,  observing  due  or  ordinary  care  for 
his  personal  safety."  Calumet  Iron  &  Steel  Co.  v.  Martin, 
115  lU.  358. 

The  court  cites  forty-three  cases  in  the  body  of  the  opin- 
ion to  uphold  the  above  doctrine. 

Appellee's  Brief,   E.  N.  Einehart  and  S.   F.   Gilmore, 

Attorneys. 

It  is  the  duty  of  railroad  companies  to  provide  platforms 
or  other  conveniences  at  their  passenger  stations  for  the 
purpose  of  enabling  passengers  to  enter  upon  and  depart 
from  the  cars  with  convenience  and  safety.  Shearman  and 
Redfield  on  Negligence,  Sees.  277,  447;  Foy  v.  London, 
Brighton  R.  Co.,  18  C.  B.  225,  cited  in  note  to  Sec.  277;  23 
Am.  &  Eng,  Ency.  of  Law,  128;  Collins  v.  Toledo  R.  Co.,  80 
Mich.  390. 

Mr.  Justice  Sample  delivered  the  opinion  op  the  Court. 

The  basis  of  this  action  is  a  personal  injury  which  is  al- 
leged to  have  occurred  as  follows :  *^  That  plaintiflf,  while 
in  the  exercise  of  due  care  and  caution,  in  attempting  to 
board  a  passenger  train  of  defendant  at  Edgewood,  for  the 
purpose  of  being  carried,  as  a  passenger,  to  Mason,  another 
station,  for  a  certain  reward,  by  reason  of  the  defendant's 
neglect  to  provide  a  safe  and  suitable  platform,  or  other 
means  of  boarding  trains  at  Edgewood,  and  not  from~  any 
fault  or  neglect  upon  his  part,  slipped,  and  his  foot  gave  way, 
and  while  holding  with  his  hands  to  the  railing  and  supports 
on  the  steps  leading  to  the  platform  of  the  car,  by  means 
whereof  one  of  plaintiffs  knees  was  greatly  sprained, 
bruised  and  injured."  The  evidence  shows  there  was  what 
is  called  a  cinder  platform,  which  had  been  constantly  used 
at  Edgewood  for  over  ten  years,  which  came  up  to  about  the 
level  with  the  top  of  the  iron  rail  of  the  track.    The  distance 
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from  the  cinders  to  the  lower  step  of  the  car,  which  plaintiff 
boarded,  was  from  20  to  23  inches. 

This  was  the  usual  place  for  passengers  to  board  and 
alight  from  passenger  trains,  some  eight  of  which  stopped 
there  daily.  The  plaintiff  had,  a  number  of  times,  got  on 
and  oflf  the  cars  at  the  same  place.  He  describes  the  occur- 
rence as  follows:  *' I  took  hold  of  the  guard  railing  of  the 
most  hind  part  with  my  right  hand,  had  my  valise  in  my 
left  hand,  placed  my  right  foot  jipon  the  platform;  as  I  was 
getting  'nearly  up  my  knee  swerved  and  gave  way  and 
brought  this  knee  down  to  the  second  step  of  the  coach. 
With  the  hand  I  had  hold  of  the  guard,  I  recovered  and 
pulled  myself  up." 

In  his  letter  to  the  company,  describing  the  accident, 
soon  after  it  occurred,  he  said,  "  When  I  placed  my  foot  up 
and  was  in  the  act  of  raising  my  body,  my  knee  seemed  to 
turn,  or  swerve,  from  some  cause,  I  can  not  tell  what,  and 
1  felt  as  though  my  knee  had  been  broken.  I  still  climbed 
up  and  stood  on  the  platform,  trying  to  recover  from  the 
hurt." 

It  will  be  observed  he  did  not  slip,  as  charged  in  the  dec- 
laration. That  plaintiff  was  quite  seriously  injured  is  un- 
questionable. No  complaint  is  made  of  the  amount  of  dam- 
ages allowed.  The  position  of  appellant  is  that  no  cause  of 
action  is  shown  by  the  evidence.  The  case  is  peculiar.  The 
only  negligence  claimed  is  that  the  step  was  too  high  from 
the  cinder  platform.  It  was  from  20  to  23  inches.  Hun- 
dreds, and  probably  thousands,  of  passengers  had  yearly  been 
boarding  and  alighting  from  the  cars  at  the  same  place,  under 
the  same  conditions,  and  so  far  as  this  record  shows,  no  other 
accident  occurred.  There  is  nothing  in  this  record  to  show 
that  many  other  platforms  are  not  in  the  same  condition  on 
this  and  other  roads.  The  law  does  not  determine  how,  or 
of  what  material  a  platform  shall  be  constructed.  The  plat- 
form at  Edge  wood  was  solid  and  smooth.  It  was  not  ele- 
vated. The  law  requires  that  it  shall  be  suitable  and  safe. 
The  declaration  avers  that  it  was  neither.  The  law  re- 
quired appellee  to  prove  that  fact,  that  is, "  that  the  railway 
company  has  been  guilty  of  doing  something  which  a  rail- 
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way  company  of  ordinary  care  would  not  do  or  has  omitted 
to  do  something  which  a  railway  company  of  ordinary  care 
would  do."    M.  C.  R.  R.  Co.  v.  Coleman,  28  Mich.  448. 

Negligence  is  not  presumed  merely  because  there  was  an 
accident,  if  what  was  done  or  omitted  was  in  the  usual 
course;  if  it  was  not  in  itself  improper.  Mitchell  v.  C.  G.  T\ 
Ry.  Co.,  51  Mich.  236. 

The  inquiry  is  not  whether  the  accident  might  not  have 
been  avoided  if  it  had  been  anticipated,  but  whether,  under 
all  the  circumstances,  it  was  negligence  not  to  antici- 
pate and  provide  against  its  occurrence  in  the  exercise  of 
ordinary  prudence.  "W.,  St.  L.  &  P.  Ey.  Co.  y.  Locke,  112 
Ind.  404. 

Ordinarily,  if  negligence  is  not  apparent  and  an  injury  oc- 
curs, it  belongs  to  that  class  designated  as  accidental.  Id. 
As  a  general  rule,  where  an  appliance,  such  as  a  platform,  is 
not  obviously  dangerous,  has  been  in  daily  use  for  years,  and 
has  uniformly  proved  adequate,  safe  and  convenient,  it  may 
be  continued  without  the  imputation  of  negligence.  Laften 
V.  B.  &  S.  R.  R.  Co.,  106  N.  Y.  136.  The  case  of  D.  L.  &  W. 
R.  R.  Co.  V.  Napheys,  90  Penn.  St.  135,  in  its  facts  is 
very  like  this  one.  It  is  there  said :  "  The  evidence  showed 
that  the  height  from  the  top  of  the  lower  step  to  the  rail 
was  sixteen  inches,  and  to  the  ground  where  Mrs.  Napheys 
alighted  not  more  than  twenty-one  inches,  and  probably 
not  more  than  nineteen.  On  stepping  down  from  the  low- 
est step  of  the  car  platform,  she  advanced  her  left  foot  first 
to  the  ground,  leaving  her  right  foot  upon  the  step,  and 
while  in  that  position,  without  any  apparent  cause,  her 
right  knee-iap  snapped  and  was  fractured.  There  was  no 
slipping  or  stumbling,  or  any  external  injury  by  a  blow  or 
force  of  any  kind." 

In  the  case  under  consideration,  the  appellee  said, "  There 
was  plenty  of  light;"  '*  I  have  frequently  gotten  on  at  this 
place  without  injury;"  "  the  step  was  all  right,"  meaning 
the  step  of  the  car.  In  the  Napheys  case,  the  court  say, 
"  They  (meaning  the  lady  and  her  husband)  had  every  oppor- 
tunity of  seeing  and  knowing  where  she  was  going  and  con- 
trolling her  movements.    If  the  lower  step  was  inconven- 
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iently  or  dangerously  high  for  her  in  the  condition  she  was, 
she  and  her  husband  had  as  good  an  opportunity  as  any  one 
else  of  knowing  the  fact.  If  they  had  any  apprehension  of 
danger  or  even  inconvenience  in  descending  from  the  lower 
step,  there  was  nothing  to  prompt  them  to  incur  the  risk. 
They  might  have  called  on  those  in  charge  of  the  train  to 
provide  a  better  and  more  convenient  means  of  egress  if  they 
deemed  it  necessary."  This  language  is  applicable  to  the 
facts  in  this  case.  Doubtless,  appellee,  before  the  accident, 
never  suspected  there  was  any  danger,  although  he  had 
full  knowledge  of  every  fact  that  appellant  had.  While  the 
court  in  the  Napheys  case  reversed  because  the  court  below 
held  the  law  to  be  that  if  the  appellee  used  due  care  the 
fact  of  an  injury  resulting  ^2A  prima fdoie  evidence  of  neg- 
ligence, yet  it  is  difficult  to  see  how  there  could  be  a  recov- 
ery under  the  above  holding  as  to  care. 

In  the  case  of  Siner  v.  The  G.  W.  Ry.  Co.,  L.  Ex.  Re- 
ports, YoL  3,  p.  150,  and  4,  p.  115,  it  was  held,  where  a 
passenger,  with  knowledge  of  conditions,  attempted  to 
alight  where  there  was  no  platform,  without  request  of  the 
servants  of  the  company  for  relief,  and  was  injured,  there 
could  be  no  recoverv. 

In  this  case,  appellee's  counsel  assumes  erroneously  there 
was  no  platform,  and  the  court  in  the  instructions  submit- 
ted it  as  a  controverted  fact.  The  undisputed  evidence  is, 
there  was  a  cinder  platform  for  passengers  to  use.  It  was 
not  elevated,  but  it  is  common  knowledge,  as  shown  by  the 
Napheys  case,  that  many  depot  platforms,  especially  in  large 
cities,  are  on  a  level  with  the  railroad  track.  The  question 
in  this  case  was  not  whether  there  was  a  platform,  but 
whether  it  was  suitable,  sufficiently  elevated  for  the  use  of 
passengers,  and  should  the  appellant,  in  the  exercise  of  that 
car6  that  pertains  to  proper  railroading,  under  all  the  cir- 
cumstances of  its  long  use,  have  anticipated  the  accident 
and  provided  against  it  ?  Care  and  caution  relate  to  "  fore- 
sight," and  not  "  hindsight."  The  care  required  as  to  the 
platform  was  ordinary  and  not  extraordinary.  Penn.  Co. 
V.  Marion,  104  Ind.  239. 

The  judgment  is  reversed  and  the  cause  remanded. 
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Illinois  Central  Railroad  Company  t.  Daniel  Oyerlease. 

1.  YESDicis—When  Not  to  Be  Set  Aside—Before  an  Appellate  Court 
can  disturb  a  verdict  on  the  ground  that  it  is  not  supported  by  the  evi- 
dence, no  error  of  law  appearing  in  the  record,  it  must  be  shown  to  be 
manifestly  against  the  weight  of  the  evidence. 

Trespass  on  the  Case,  for  killing  domestic  animals.  Appeal  from 
the  Circuit  Court  of  Fayette  County;  the  Hon.  Jaoob  Fouke,  Judge, 
presiding.  Submitted  at  the  August  term,  1894.  AfiSrmed.  Opinion 
filed  March  28,  1895. 

Farmer,  Brown  &  Tueneb,  attorneys  for  appellant;  V. 
Wabner,  of  counseL 

Henby  &  QuiNN,  attorneys  for  appellee. 

Mb.  Pbesidino  Justice  Scofield  delivered  the  opinion  of 
THE  Court. 

Appellant  killed  at  one  time  a  mule  and  at  another  a  hog 
which  belonged  to  appellee,  and  this  suit  was  brought  to 
recover  the  value  of  the  two  animals.  A  liability,  under 
the  evidence,  for  the  hog,  is  conceded  by  appellant,  but  it  is 
contended  that  the  evidence  does  not  justify  a  verdict  for 
the  value  of  the  mule. 

This  is  the  only  question  presented  by  appellant  for  our 
consideration.  The  rulings  of  the  trial  court  in  admitting 
and  rejecting  evidence  and  in  instructing  the  jury  are  not 
questioned. 

It  is  the  well-settled  law  of  this  State  that,  before  an  Ap- 
pellate Court  can  disturb  a  verdict  on  the  ground  that  it  is 
not  supported  by  the  evidence,  no  error  of  law  appearing  in 
the  record,  the  verdict  must  be  shown  to  be  manifestlv 
against  the  weight  of  the  evidemce. 

In  this  case  the  negligence  of  appellant,  relied  upon  as 
furnishing  the  ground  for  a  recovery,  was  the  failure  to 
ring  the  bell  or  sound  the  whistle,  as  required  by  law,  on 
approaching  a  public  highway.  The  evidence  on  this  point 
was  conflicting,  and  the  verdict  of  the  jury  must  be  re 
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garded  as  settling  the  question.  The  alleged  contributory 
negligence  of  appellee's  servants  in  attempting  to  cross  the 
railroad  track  was  also  a  question  for  the  jury.  They 
stopped  the  team  and  looked  and  listened  for  a  train,  but 
saw  nothing,  heard  nothing,  till  they  were  too  close  to  the 
tra<5k  to  prevent  the  collision.  The  evidence  was  conflict- 
ing as  to  whether  or  not  the  embankment  at  the  side  of  the 
track,  with  the  luxuriant  growth  of  weeds  upon  it,  concealed 
the  train,  running  In  the  cut,  from  one  approaching  the 
crossing  on  the  public  highway.  Some  say  yes,  some  say 
no.  At  any  rate  such  a  state  of  facts  was  shown  as  author- 
ized the  jury  to  find  that  appellee's  servants  were  not  guilty 
of  negligence.  In  a  case  like  this  it  is  folly  to  hint  at  the 
supposed  duty  of  this  court  to  take  a  position  in  the  jury 
box,  and  if  the  evidence  is  equally  balanced  on  the  questions 
of  negligence,  to  find  in  favor  of  the  defendant. 

The  duty  of  this  court,  under  the  law,  is  to  sustain  the 
verdict  unless  it  is  manifestly  against  the  weight  of  the 
evidence;  and  a  careful  examination  of  the  record  has  con- 
vinced us  that  the  verdict  is  not  manifestly  against  the 
weight  of  the  evidence;  therefore  the  judgment  is  affirmed. 


Terre  Hante  &  Indianapolis  K.  B.  Co.?  .Thomas  Grandfield. 

1.  Nequgencb — In  Eepairing  Crossings, — Appellee,  with  his  team, 
was  upon  the  highway  approaching  a  railroad  crossing,  where  the  serv- 
ants of  the  company  were  engaged  in  making  repairs.  Upon  inquiry, 
he  was  told  by  them  to  "cross  over.  In  doing  so  one  of  his  horses  stepped 
upon  a  spike  in  an  upturned  plank  and  was  fatally  injured.  A  recovery 
was  sustained. 

Trespass  on  the  Case,  for  negligence,  etc.  Appeal  from  the  Circuit 
Court  of  Fayette  County;  the  Hon.  Jacob  Fouke,  Judge,  presiding. 
Submitted  at  the  August  term,  1894.  Affirmed.  Opinion,  filed  March, 
23, 1895. 

Farmer,  Brown  &  Turner,  attorneys  for  appellant;  T. 
J.  Golden,  of  counsel. 

Henry  &  Guinn,  attorneys  for  appellee. 
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Mb.  Jcstice  Sample  delivered  the  opinion  of  the  Court. 

The  appellee  was  driving  a  team  of  young  horses.  As  he 
approached  the  railroad  crossing  of  appellant  he  observed  it 
was  then  being  re})aired,  stopped  his  team  a  short  distance 
from  it  and  asked  the  men  making  repairs  if  he  could  cross. 
The  foreman  asked  if  he  had  a  load;  when  informed-  the 
wagon  was  not  loaded,  the  foreman  told  him  to  come  on. 
It  appears  the  large  plank  next  to  the  rail  had  been  taken 
up  and  tamed  over,  which  fact  was  observed  by  appellee, 
and  the  point  of  the  nails  projected  upward,  which  appellee 
did  not  see.  These  loose  planks  extended  across  the  cross- 
ing over  which  appellee  had  to  pass,  the  width  between  the 
rails  being  about  nine  feet.  As  appellee  was  driving  over, 
one  of  the  horses  shied,  and  stepped  on  the  point  of  one  of 
the  projecting. nails,  which  injured  him  so  badly  that  he  died 
in  a  few  days. 

The  appellant  claims,  first,  it  was  not  negligent;  second, 
if  it  was,  the  appellee  was  guilty  of  contributory  negligence 
in  not  seeing  and  avoiding  the  spikes. 

The  appellant's  servants  by  their  acts  produced  the  condi- 
tion which  resulted  in  the  injury.  No  one  would  pretend 
the  crossing  was  safe  at  that  time,  and  yet  appellee  was  told, 
in  effect,  that  it  was,  without  warning  him  of  the  projecting 
spikes.  True,  he  saw  the^ planks  were  turned  over,  but  this 
fact  did  not  give  him  notice  the  spikes  were  left  in  them. 
The  inquiry  in  regarti  to  the  condition  of  the  wagon,  whether 
loaded  or  not,  he  naturally  would  infer  related  to  the  re- 
moved or  displaced  plank,  and  not  to  the  spikes  left  in  them 
which  he  had  to  pass  over. 

The  evidence  sustains  the  judgment,  and  it  is  affirmed. 


Maurice  Crean  y.  Mlehael  Hourigan. 

1.  WiLUS— TTicrc  Must  Be  an  Intention  to  Make, — ^If  there  is  no  in- 
tention to  make  a  wiU,  there  can  be  no  wiU.  Whether  an  instrument 
is  to  be  considered  as  a  will  or  not  depends  upon  the  intention  of  the 
maker. 

2.  Nuncupative  Wills— ^mmtM  Teatandi, — Ab  to  nimcupative  wills 
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the  animtts  testandi  at  the  time  of  the  alleged  nuncupation  must  be 
shown  by  the  clearest  and  most  indisputable  testimony,  as  such  wiUs 
are  not  favored  in  law. 

Contest  of  a  Nnnenpatiye  Will.— Appeal  from  the  Circuit  Court  of 
Alexander  County;  the  Hon.  Alonzo  K.  Vickers,  Judge,  presiding. 
Heard  in  this  court  at  the  August  term,  1894.  Affirmed.  Opinion  filed 
March  28,  1895. 

Gbeei^  &  GiLBEBT,  attorneys  for  appellant. 
Lansden  &  Leek,  attorneys  for  appellee. 

Mb.  Justice  Sample  dblivebkd  the  opikion  of  the  Coubt. 

On  the  30th  day  of  December,  1893,  the  nuncupative  will 
of  Margaret  Hourigan,  deceased,  was  admitted  to  probate 
in  the  Probate  Court  of  Alexander  County,  which  bequeathed 
her  property  to  her  brother,  Maurice  Crean.  The  deceased's 
husband,  Michael  Hourigan,  appealed  from  the  order  ad- 
mitting said  will  to  probate,  to  the  Circuit  Court,  where,  on 
trial  before  the  court,  probate  was  refused,  from  which  latter 
order  this  appeal  is  prosecuted. 

The  evidence  shows  that  on  the  22d  day  of  December, 
1893,  Margaret  Hourigan  was  very  sick  at  the  hospital  in 
the  city  of  Cairo;  that  in  the  forenoon  of  that  day,  the  rev- 
erend C.  J.  Eschman,  the  priest  of  that  parish  called  on  her, 
to  whom  she  said,  "  I  am  a  goner  this  time,  and  I  don't  think 
Michael  wUl  get  to  see  me."  When  asked  if  he  could  do 
anything  for  her,  she  replied,  "If  Col.  Patier  could  be  called, 
he  knows  all  about  my  affairs;"  "  she  would  confide  with  me 
and  him  what  she  desired  to  do  with  her  property."  He 
then  left  the  room  and  called  Col.  Patier  by  telephone,  and 
both  re-entered  the  room  together.  This  w^as  shortly  before 
noon.  She  said  to  Col.  Patier,  "  I  want  all  my  money  to  go  to 
my  own  dear  brother,  Maurice  Crean."  "  We  asked  her  then 
what  she  had  and  she  told  us  where  to  find  her  bank  book. 
I  got  the  book  and  gave  it  to  her  and  she  turned  it  over  to 
him.  *  *  *  She  didn't  mention  the  exact  amount  she 
had."    The  witness  was  asked  if  she  indicated  or  expressed 
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a  desire  that  he  and  Col.  Patier  should  bear  witness  to  the 
fact  that  she  intended  to  make  a  disposition  of  her  property . 
On  objection  being  sustained,  this  question  was  put : 

Q,  I  will  ask  you  again,  what  did  Mrs.  Hourigan  do  or 
say  when  you  and  Col.  Patier  entered  the  room  together  ? 
A.  "  When  we  came  to  the  bedside  she  recognized  us.  She 
told  us  she  wanted  what  she  had  to  go  to  her  own  dear 
brother,  Maurice  Crean;  did  nothing  else;  simply  told  us 
this."  When  asked  as  to  her  purpose,  the  witness  replied, 
**  If  I  would  have  to  state  the  purpose  I  would  have  to  in- 
fer it  from  the  request  she  made  to  me  to  send  for  Col. 
Patier."  He  further  states  that  he  thinks  her  purpose  was 
to  have  two  witnesses  present.  He  further  states  that  when 
she  handed  the  bank  book  to  Col.  Patier  she  said,  "  Take 
that  and  what  he  had,  and  give  it  to  her  brother."  Mrs. 
Hourigan  died  within  two  hours  of  the  above  mentioned 
interview. 

On  being  recalled,  the  witness  further  said  that  she  de- 
sired to  have  four  masses  offered  for  the  repose  of  her 
soul. 

Col.  Patier,  who  was  mayor  of  the  city,  testified :  "  I 
asked  her  what  I  could  do  for  her.  She  told  me  she  was 
very  sick  and  that  if  she  died  she  wanted  me  to  have  her 
buried  in  Chicago,  by  the  side  of  her  relatives;  to  pay  all  the 
expenses  out  of  the  funds  in  my  hands,  and  the  balance  to 
give  to  Maurice  Crean,  her  beloved  brother,  is  the  language 
I  think  she  used.  She  asked  me  if  I  would  do  this,  I  told 
her  I  would.  She  said  she  wanted  four  masses  said  for  the 
repose  of  her  soul.  I  asked  her  if  there  was  anything  else 
I  could  do  for  her.  She  said  she  thought  not.  I  asked  her 
whether  this  was  her  wish  and  her  will  that  she  wanted 
me  to  carry  out,  and  she  said  it  was,  and  asked  me  if  I 
would  do  it.     I  told  her  I  would." 

Q.  If  you  know  for  what  purpose  she  sent  for  you,  please 
state  it  to  the  court.  A.  That  is  a  hard  question  for  me 
to  state  what  I  know.  I  can  state  what  I  supposed  she  sent 
for  me  for.  I  learned  from  her,  as  I  would  express  myself, 
that  she  wanted  to  tell  me  what  she  wanted  me  to  do  with 
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the  money  I  had  in  my  hands;  what  disposition  she  wanted 
to  make  of  it.  This  was  after  the  book  had  been  passed  to 
me.  I  had  one  book  in  my  hands  already  for  about  $400 
or  $500.  It  would  be  altogether  $800  or  $900.  The  money 
I  held  was  deposited  in  my  name  for  her.  The  other  was 
deposited  in  her  name. 

The  real  question  in  the  case  is,  does  the  evidence  show 
that  Margaret  Hourigan  intended  to  dispose  oi  her  property 
by  wiU^  and  evince  such  intent  at  the  time  by  desiring  the 
"  persons  present,  or  some  of  them,  to  bear  witness  that  such 
was  her  wiU^  or  words  to  that  effect."  Chap.  148,  Sec.  15 
of  Statutes;  or  does  it  show  that  she  merely  intended  to  au- 
thorize and  direct  Col.  Patier  to  dispose  of  her  property  in 
the  manner  she  requested  ?  The  section  referred  to  pro- 
vides :  "  A  nuncupative  will  shall  be  good  *  *  *  if 
committed  to  writing  within  twenty  days  after  the  making 
thereof  and  proven  *  *  *  by  two  or  more  credible, 
disinterested  witnesses,  who  were  present  at  the  speaking 
and  publishing  thereof,  *  *  *  that  they  were  present, 
and  heard  the  testator  pronounce  the  said  words."  And 
that  she  did  desire  the  persons  present,  or  some  of  them,  to 
bear  witness,  etc.,  as  above  quoted. 

This  language  makes  it  clear  that  there  must  be  an  inten- 
tion to  make  a  will  as  such.  "  If  there  is  no  animus  tes- 
tandi  there  can  be  no  will."  Bouvier.  "  Whether  an  in- 
strument is  to  be  considered  as  a  will  or  not  depends  upon 
the  intention*  of  the  maker."  Jarman  on  Wills.  As  to 
nuncupative  wills,  it  is  said :  "  The  animv^  testandiy  at  the 
time  of  the  alleged  nuncupation,  must  be  shown  by  the  clear- 
est and  most  indisputable  testimony."  Note  and  citations 
to  Sec.  2,  Chap.  6,  Vol.  1,  p.  238,  Jarman  on  Wills. 

It  is  further  said :  "Nuncupative  wills  are  not  favorites 
of  the  law.  It  is  desirable,  therefore,  tjiat  the  factum  of 
such  a  will  should  be  strictly  proved."  This  rule  is  rigidly 
adhered  to  in  this  State.  Arnett  et  al,  v.  Arnett,  27  111, 
247;  Morgan  v.  Stevens,  78  111.  287. 

The  evidence  carefully  analyzed  as  to  what  Mrs.  Houri- 
gan said  in  regard  to  the  disposition  of  her  property,  con- 
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sidered  in  connection  with  what  she  did  not  say,  does  not, 
in  our  judgment,  within  the  rales  of  law  above  announced, 
establish  a  nuncupative  will,  but  rather  forces  the  conclu- 
sion that  she  merely  intended  a  gift  causa  martis  to  her 
brother,  Maurice  Crean. 
The  judgment  is  affirmed. 


Delta  Electric  Company  v.  William  Whitcamp. 

1.  Bbiefs — Failure  to  -Fltfe.— The  Appellate  Court  has  power  to  reverBe 
a  cause  for  a  failure  on  the  part  of  the  appeUee  to  file  briefs  as  required 
by  the  rules  of  the  court. 

2.  Railboad  CoMPAiOES— LiabiZif]^  for  Injuries  to  AniincUs  Trea- 
passing, — A  raihxmd  company  is  not  liable  for  injuries  to  animals  tres- 
passing upon  its  track,  unless  the  act  from  which  the  injury  resulted 
was  willful  or  wanton,  or,  after  the  animal  was  discovered  on  the  track, 
the  servants  of  the  company  were  negligent. 

Trespass  on  the  Case,  for  injuries  to  domestic  animals.  Appeal  from 
the  Circuit  Court  of  Alexander  County;  the  Hon.  Alonzo  K.  Vickers, 
Judge,  presiding.  Heard  in  this  court  at  the  August  term,  1894.  Re- 
versed.   Opinion  filed  March  28,  1895. 

Lansdek  &  Leek,  attorneys  for  appellant. 

Mr.  JifsTicE  Sample  delivered  the  opinion  of  the  Court. 

The  appellee  has  filed  no  brief  and  therefore  this  cause 
might  be  reVersed  under  rule  31  of  this  court.  We  have 
examined  the  record  and  find  the  facts  to  be,  the  mule  of 
appellee,  which  was  injured  in  the  collision,  was  trespassing 
on  appellant's  track.  Under  this  state  of  facts,  the  law  is 
the  defendant  was  not  liable  for  the  injury  unless,  first,  the 
act  was  willful  or  wanton,  or  second,  that  after  the  animal 
was  discovered  to  be  on  the  track,  the  servants  of  the 
defendant  were  negligent.  T.  P.  &  W.  Ey.  Co.  v.  Barlow, 
71  111.  640;  L  C.  R.  R.  Co.  v.  Noble,  142  111.  578;  I.  C.  R. 
R.  Co.  V.  Beard,  49  111.  App.  232.  The  evidence  does  not 
jast>fy  a  finding  against  appellant  under  this  view  of  the 
law.    The  judgment  is  therefore  reversed. 
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Chicago  &  Alton  Railroad  Company  t.  Hattle  Logue, 
Administratrix  of  Walter  Logue,  Deceased. 

1.  Parties — Death  from  Negligent  Act, — ^In  an  action  by  the  next  of 
kin  against  a  railroad  company  for  negligently  killing  a  human  being,  a 
brother  or  sister  of  the  deceased,  bom  shortly  after  such  killing,  is  an  heir 
and  a  necessary  party  to.  the  suit. 

2.  Amendments— 0/  Pleading-^Diseretion  of  the  Court,— To  allow 
an  amendment  of  the  declaration  without  terms,  by  making  an  addi- 
tional party  plaintiff  in  an  action  for  damages  resulting  from  a  death 
caused  by  negligence,  after  a  judgment  has  been  reversed  by  the  Ap- 
pellate Court  and  the  cause  has  been  remanded  for  want  of  such  party, 
is  not  an  abuse  of  judicial  discretion. 

8.  Saise— Without  Terms— When  Proper, — In  the  trial  of  an  action 
for  negligence  resulting  in  the  death  of  a  child,  it  is  proper  to  permit, 
without  imposing  terms,  the  declaration  to  be  amended,  so  as  to  show 
that  the  child,  when  killed,  was  sitting  instead  of  standing  on  the  track, 
and  was  upon,  rather  than  crossing,  the  track. 

4.  Same — Bequest  for  Imposition  of  Terms. — When  the  record  does 
not  show  that  the  defendant  asked  the  court  to  impose  terms  upon  the 
plaintiff  for  leave  to  amend  the  declaration,  or  that  he  did  not  allege  the 
failure  of  the  court  to  impose  terms  as  one  of  the  grounds  for  a  new 
tiial,  the  question  can  not  be  raised  in  the  Appellate  Court. 

5.  Same — Imposition  of  Terms — Exceptions, — If  it  is  proper  that 
terms  be  imposed  upon  a  party  for  leave  to  amend,  the  adverse  party 
should  ask  that  it  be  done,  and  may  preserve  an  exception  to  the  action 
of  the  court  in  refusing  to  do  so. 

6.  Parties  as  V^jtvesses— Change  of  Pending  Suit  to  Bender  Them 
Competent — In  an  action  to  recover  damages  for  the  killing  of  a  child, 
the  father  resigned  as  administrator  and  the  mother  was  appointed  as 
such  during  the  trial,  and  was,  thereupon,  substituted  as  plaintiff  in  the 

•  place  of  the  father.  As  there  was  nothing  to  show  that  the  appointment 
of  the  mother  was  irregular,  it  vxis  held  to  be  no  objection  that  such 
change  was  made  to  render  both  father  and  mother  competent  witnesses 
in  the  case. 

7.  Trials — Improper  Bemarks  of  the  Court— It  a  party  aggrieved  by 
remarks  of  the  judge  during  the  trial,  does  not  except  at  the  time,  he 
can  not  assign  the  same  for  error  in  the  Appellate  Court. 

8.  Evidence— iJu/e*  of  Defendant  Corporations, — In  an  action  against 
a  corporation  for  negligence  resulting  in  death,  the  rules  of  the  defend- 
ant may  be  competent,  as  tending,  with  other  evidence  in  the  case,  to 
show  negligence. . 

9.  Same— 0&jec<torw  to — General  and  Special, — If  a  party  desires  to 
object  to  the  manner  in  which  evidence  is  presented  to  the  jury,  the 
objection  must  be  specific.    A  general  objection  is  not  siifficient 
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10.  Nequgence— ^  Finding  of,  Suntained— Statement  of  Facta.— 
Where  an  engineer  seeB  an  object  on  the  track  and  can  not  determme 
absolutely  whether  it  is  a  child  or  some  inanimate  thing,  and  sees  a 
woman^s  frantic  demonstrationB  as  she  runs  toward  the  object  with  a 
manifest  desire  to  stop  the  train«  and  knows  that  if  he  waits  to  ascertain 
certainly  what  the  object  is  it  will  be  too  late  for  him  to  save  the  child, 
if  it  be  a  child,  and  he  waits  until  he  knows  what  the  object  is  before  re- 
versing his  engine  and  aj>plying  the  brakes,  a  jury  will  be  warranted  in 
finding  such  a  course  to  be  an  undervaluation  and  a  reckless  disregard 
of  life. 

11.  Same — Parents''  Care  for  Children, — The  wife  of  a  station  house 
keeper,  who,  with  his  family,  lived  in  the  station  house,  left  a  child 
twenty-one  months  old  sitting  in  one  of  the  rooms,  absenting  herself 
for  a  few  minutes  to  attend  to  the  wants  of  another  child  lying  sick  in 
anad  joining  room.  In  her  absence  the  child  went  upon  the  track  where 
it  was  killed  by  a  passing  train.  Held,  that  the  parents  of  the  child 
were  not  guilty  of  such  negligence  as  to  bar  a  recovery. 

12.,  Special  Fdjdinos— W^?i«n  in  Aid  of  the  General  Verdict— - 
Where  the  jury  answered  certain  special  interrogatories  submitted  to 
them  at  the  request  of  the  defendant,  to  the  effect  that  the  engineer  did 
not  endeavor  to  ascertain  what  an  object  on  the  track  was  as  soon  as  he 
could  and  that  after  ascertaining  w^at  it  was  he  stopped  his  train  as 
soon  as  he  could,  it  was  held  that  the  finding  aided  the  general  verdict 
by  showing  that  the  jury  found  for  the  plaintiff  on  the  ground,  that 
under  the  circumstancMi  it  was  negligence  to  wait  until  he  knew  abso- 
lutely that  the  object  was  a  child  before  endeavoring  to  stop  the  train. 

18.  DAUAOB&^When  Jffot  Excessive.— A  verdict  for  |1,500  for  negli- 
gently running  over  and  killing  a  child  twenty-one  months  old  is  not 
ezcessiva 

Trespass  on  the  Case  for  damages.  Death  from  negligent  act.  In 
the  Circuit  Court  of  Madison  County;  the  Hon.  George  W.  Wall, 
Judge,  presiding;  declaration  in  case;  plea  of  not  guilty;  trial  by  jury; 
verdict  and  judgment  for  plaintiff;  appeal  by  defendant.  Submitted  at 
the  August  term,  1894,  and  affirmed.    Opinion  filed  March  28, 1896. 

Appellant^s  Brief,  Wise  &  McNultt,  Attornbts. 

In  this  class  of  cases  the  negligence  of  the  parents  is 
imputed  to  the  child.  Their  negligence  in  permitting  the 
child  to  get  beyond  their  control  and  go  upon  the  railroad 
track  where  it  was  killed  is  such  as  prevents  a  recovery  in 
this  suit  Thompson  on  Neg.  1191;  Beach  on  Contributory 
Neg.,  Sec.  44;  City  of  Chicago  v.  Major,  Admr.,  18  111.  349; 
City  of  Chicago  v.  Starr,  Admr.,  42  111.  174;  Chicago  &  A. 
R.  fL  Co.  v.  Becker,  84  111.  483;  Toledo  W.  &  W.  Ry.  Co.  v. 
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Miller,  Admr.,  76  111.  278;  Toledo  W.  &  W.  Ry.  Co.  v. 
Grable,  Admr.,  88  111.  441;  Chicago  City  Ey.  Co.  v.  Wilcox, 
138  111.  379. 

Appellee's  Bkibf,  Tbavou3  &  Warnock,  Attorneys. 

The  imposition  of  terms  on  allowing  amendments  rests 
within  the  sound  discretion  of  the  court;  and  its  refusal  to 
impose  terms,  such  as  payments  of  costs,  can  not  be  as- 
signed as  error,  especially  where  the  amendments  relate  to 
formal  matters.  Heslep  v.  Peters,  3  Scam.  45;  Schofield  v. 
Settley,  31  111.  515;  Schirmeier  v.  Baecker,  20  111.  App.  373; 
Tomlinson  v.  Earnshaw,  112  111.  311. 

The  objection  to  the  reading  of  rule  47  from  a  book  for 
the  reason  that  the  book  itself  is  the  best  evidence  can  not 
avail  the  defendant  in  this  court,  as  the  objection  made  be- 
low was  general.  The  rule  was  proper  evidence.  Howell 
et  al.,  Executors,  v.  Edmonds,  47  111.  79;  Clevenger  v.  Duna- 
way,  84  111.  367;  Mackin  v.  O'Brien,  33  111.  App.  474;  L.  S. 
&  M.  S.  Rv.  Co.  V.  Ward,  135  111.  518. 

The  circumstances  of  this  case  show  no  negligence  on  the 
part  of  the  child's  parents.  C.  &  A.  E.  R.  Co.  v.  Gregory, 
58  111.  226;  City  of  Chicago  v.  Hessing,  Admr.,  83  111.  204; 
Gavin  v.  City  of  Chicago,  97  111.  66;  Stafford  et  al.  v. 
Rubens,  115  111.  196;  E.,  J.  &  E.  Ry.  Co.  v.  Raymond,  148 
111.  241. 

"Whether  the  parents  were  guilty  of  contributory  negli- 
gence was  a  question  of  fact,  to  be  determined  by  the  jury 
from  the  evidence  and  circumstances  of  the  case.  City  of 
Chicago  V.  Major,  18  111.  361;  C.  &  A.  R.  R.  Co.  v.  Adler, 
129  111.  335;  C.  &  A.  R.  R.  Co.  v.  Lane,  130  111.  116;  L.  S. 
&  M.  S.  Ry.  Co.  V.  Parker,  131  111.  557. 

The  death  of  the  child  was  caused  proximately  by  the 
omission  of  appellant's  servants  to  use  ordinary  care  to 
avoid  the  danger,  after  they  became  aware,  or  by  tlie  exer- 
cise of  reasonable  care  might  have  become  aware  of  it.  It 
is  immaterial  whether  the  parents  were  negligent  in  per^ 
mitting  the  child  to  be  upon  the  track  or  not.  Chicago  West. 
Division  Ry.  Co.  v.  Ryan,  131  111.  477;  Werner  v.  Railway 
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Co.,  81  Mo.  374;  Meeks  v.  Southern  Pacific  E.  E.  Co.,  56 
Cal.  513;  Pullman  Palace  Car  Co.  v.  Laack,  143  111.  242. 

It  can  not  be  said  the  damages  are  excessive.  The  com* 
pensation  to  be  awarded  not  being  capable  of  exact  meas- 
urement, it  is  for  the  jury  to  determine  the  proper  amount 
in  view  of  all  the  circumstances.  C.  &  A.  E.  E.  Co.  v. 
Becker,  84  III.  483;  City  of  Chicago  v.  Keef,  114  Dl.  222. 

Mb.  Pkesidino  Justice  Scofibld  delivered  the  opinion  of 
the  coxtkt. 

About  six  weeks  after  Walter  Logue  had  been  killed  by 
appellant's  train,  Walter's  mother  gave  birth  to  a  son, 
named  Willie.  This  child  was  not  mentioned  in  the  decla- 
ration as  one  of  Walter's  heirs,  and  for  the  variance  in  this 
respect  between  the  evidence  and  the  declaration,  and  for 
other  errors  mentioned  in  the  opinion,  the  first  judgment 
in  favor  of  appellee  was  reversed  by  this  court.  47  111.  App. 
292. 

When  the  cause  had  been  re-docketed  in  the  Circuit 
Court,  appellee,  by  leave  of  court  granted  without  terms, 
amended  the  cieclaration  so  as  to  show  the  fact  of  Willie's 
birth.  It  is  insisted  that  the  court  should  have  allowed  the 
amendment  only  upon  terms.  We  think  that  the  court  did 
not  abuse  its  discretion  in  permitting  the  amendment  to  be 
made  without  terms. 

It  was  also  eminently  proper  for  the  court  to  permit  the 
declaration  to  be  amended  on  the  trial,  without  terms,  so  as 
to  show  that  the  child,  when  killed,  was  sitting  and  not 
standing  on  the  track,  and  was  upon  rather  than  crossing 
the  track.  These  amendments  could  not  in  any  manner 
have  affected  the  defense  of  the  case  on  the  merits. 

It  is  insisted,  however,  that  the  substitution  of  the  boy's 
mother  as  plaintiff  in  place  of  the  boy's  father  should  not 
have  been  pennitted  without  imposing  terms.  But  it  ap- 
pears from  the  record,  that  when  leave  to  make  this  amend- 
ment was  obtained,  appellant  did  not  ask  that  terms  should 
be  imposed.  Neither  was  anything  said,  specifically,  about 
the  allowance  of  this  amendment  without  terms  in  any  of 

Vol.  LYm  10 
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the  thirteen  reasons  set  forth  in  the  written  motion  for  a 
new  trial.  And  so  the  question  is  raised  for  the  first  time 
by  the  assignment  of  errors  in  this  court.  The  objection 
comes  too  late.  It  was  proper  for  the  court  to  permit  the 
amendment  to  be  made,  and  if  terms  should  have  been  im- 
posed appellant  should  have  asked  that  this  be  done,  or 
should  have  preserved  an  exception  to  the  action  of  the 
court  in  some  other  sufficient  manner.  Tomlinson  et  al.  v. 
Earnshaw  et  al,  112  111,  311. 

But  it  is  said  that  the  father  resigned  as  administrator, 
and  the  mother  was  appointed  as  such  during  the  trial;  that 
thereupon  the  substitution  of  the  mother  as  plaintiff  in  place 
of  the  father  was  made;  that  this  was  done  in  order  that 
both  father  and  mother  might  be  competent  witnesses  ii^ 
the  case;  and  that  for  this  reason  the  amendment  should 

■ 

not  have  been  allowed. 

There  is  nothing  in  the  record  to  show  that  the  appoint- 
ment of  the  mother  as  administratrix  was  irregular  or  void. 
Appellant's  counsel  asked  for  time  to  inspect  the  records 
and  files  of  the  County  Court  relative  to  the  appointment  of 
the  mother  as  administratrix,  but  the  court  advised  them  to 
go  on  with  the  trial,  "  to  which  remark  of  the  court*  counsel 
for  defendant  made  no  response."  If  counsel  desired  to 
allege  this  as  error,  they  should  have  made  a  response  in 
the  way  of  an  exception. 

It  is  also  alleged  that  the  court  erred  in  admitting  in  evi- 
dence the  47th  of  appellant's  rules,  which  is  as  follows : 

'•'  Engineers  must  be  particular  to  sound  the  whistle  at  all 
whistling  posts  and  railroad  crossings,  and  strictly  regard 
slow  boards.  The  engine  bell  must  be  rung  at  all  highway 
crossings,  commencing  at  least  eighty  rods  from  the  cross- 
ing, and  the  bell  kept  ringing  until  the  engine  shall  have 
passed  the  highway.  At  obscure  crossings  two  long  and  a 
succession  of  short  blasts  of  the  whistle  must  be  sounded 
until  after  the  engine  shall  have  reached  the  road.  All  fines 
imposed  upon  the  company  in  consequence  of  a  disregard 
of  this  rule  will  be  collected  from  the  engineer  in  fault." 

That  this  rule  was  competent  evidence  seems  unquestion- 
able under  the  authority  of  L.  S.  &  M.  S.  Ry.  Co.  v.  Ward,.* 
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135  HL  511,  in  which  case  it  was  said :  "  The  rule  was  ad- 
mitted in  evidence,  not  for  the  purpose  of  founding  a  sub- 
stantive cause  of  action  upon  its  breach,  but  as  tending,  with 
the  other  evidence  in  the  case,  to  show  negligence  in  driv- 
ing and  managing  said  engine."  The  first  count  of  the  dec- 
laration in  the  case  at  bar  avers  negligence  in  managing  the 
engine  and  train,  while  the  second  count  avers  the  failure 
to  ring  the  bell  or  sound  the  whistle.  As  bearing  upon  the 
question  of  negligence  in  the  management  of  the  engine,  the 
evidence  was  properly  admitted. 

But  it  is  said  that  the  court  erred  in  permitting  the  wit- 
ness to  read  the  rule  to  the  jury;  in  other  words,  that  if  the 
rule  was  competent  at  all,  the  printed  rule  itself,  as  being 
the  best  evidence,  should  have  been  introduced  in  evidence. 
No  specific  objection  was  made  on  the  ground  that  the  read- 
ing of  the  rule  was  not  the  best  evidence.  A  general  ob- 
jection is  not  sufficient  to  enable  appellant  to  raise  this 
point  in  this  court. 

More  important  questions  than  these,  however,  remain 
for  consideration.  Was  the  negligence  of  the  parents  such 
as  to  preclude  a  recovery  by  reason  of  imputed  negligence  ? 
Were  the  servants  of  appellant  guilty  of  negligence  in  the 
management  of  the  train  i  Did  the  court  err  in  giving  and 
refusing  instructions  ?  Are  the  damages  excessive  ?  A  brief 
statement  of  the  evidence  is  necessary  in  order  to  the 
proper  answering  of  these  questions. 

Walter's  father,  Alexander  Logue,  had  been  station  agent 
at  Edwardsville  crossing  for  about  three  years,  during  which 
time  he  had  resided  with  his  family  in  the  depot  building. 
Appellant's  road  ran  north  and  south  on  the  west  side  of  the 
depot,  while  the  road  popularly  called  the  Big  Four,  ran  on 
the  east  side  thereof,  the  two  tracks  being  perhaps  fifty  feet 
apart.  The  depot  building  contained  four  rooms.  The 
north  room  was  used  for  the  office  of  the  roads;  the  room 
south  of  it  as  a  sitting  room  for  Mr.  Logue's  family;  the  third 
room,  which  was  south  of  and  two  steps  lower  than  the  sit- 
ting room,  as  a  bed  room;  and  the  fourth  room,  which  was 
two  steps  lower  than  the  bed  room,  as  a  kitchen.  Passing 
from  the  kitchen  through  a  door  on  the  west,  one  came  to 
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a  small  yard,  from  which  he  might  reach  the  platform 
by  ascending  three  steps,  the  platform  being  aboat  four 
feet  higher  than  the  yard.  There  was  a  door  between  the 
office  and  the  sitting  room,  which  was  generally  kept  closed 
and  which  could  not  be  opened  by  the  boj^,  Walter,  who  was 
only  twenty-one  months  old. 

Alexander  Logue  generally  remained  on  duty  from  seven 
in  the  morning  till  seven  in  the  evening,  when  he  was 
relieved  by  the  night  operator.  Having  a  death  message  to 
deliver,  he  got  the  night  operator  to  take  his  place  earlier 
than  usual  and  went  to  the  stable,  which  was  west  of  appel- 
lant's track,  to  hitch  up  his  horse,  leaving  Walter  in  the 
kitchen  with  his  mother.  Another  boy,  Russell,  was  very 
sick  with  scarlet  fever,  and  the  mother  went  to  the  bed  in 
the  bed-room,  where  the  child  was  lying,  to  render  him 
some  attention.  She  gave  the  sick  boy  a  drink  of  water  and 
turned  his  pillow.  She  was  in  the  bed-room  from  one  and 
a  half  to  two  minutes.  She  had  left  Walter  sitting  on  the 
lower  of  the  steps  which  led  from  the  kitchen  to  the  bed- 
room. Returning  to  the  kitchen  she  found  Walter  gone 
and  hurried  into  the  yard  and  thence  upon  the  platform  in 
search  of  him.  She  saw  the  child  sitting  on  the  track  with 
his  back  to  the  north,  about  seventy-five  or  one  hundred 
feet  north  of  her  and  the  train  coming  from  the  north  at 
the  rate  of  forty-five  or  fifty  miles  an  hour.  The  train  did 
not  stop  at  this  station  unless  signaled  to  do  so.  The  sig- 
nal was  generally  given  by  the  dropping  of  a  green  ball  and 
the  ball  had  not  been,  lowered.'  The  track  was  level  for  two 
miles  north  of  the  station  and  there  was  nothing  to  obstruct 
the  view.  There  was  a  conflict  of  the  evidence  as  to  the 
position  of  the  child  with  reference  to  the  public  highway, 
which  crossed  the  track  just  north  of  the  platform,  and 
also  as  to  whether  or  not  the  bell  was  rung  or  whistle 
sounded,  in  conformity  with  the  requirements  of  the  law. 
The  jury  might  well  have  answered  both  of  these  ques- 
tions in  favor  of  appellee. 

The  mother  called  her  husband  and  ran  toward  her  child, 
screaming  and  waving  her  hands,  and  then  sprang  across 
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the  track  in  front  of  the  engine,  seizing  the  child  by  the 
dress  and  thinking  she  had  saved  it.  She  had  failed,  how- 
ever. The  child  was  killed  and  she  was  knocked  down  and 
injured. 

The  engineer  saw  the  mother' i^  demonstrations  and  saw 
the  object  on  the  track,  but  did  not  seek  to  get  his  train 
under  control  till  he  saw  the  object  move  and  was  thereby 
satisfied  that  it  was  alive.  He  practically  admits,  and  the 
jury  were  justified  in  finding,  that  if  he  had  rev;rsed  the 
engine  and  applied  the  emergency  brake  when  he  first  saw 
the  object  and  the  mother's  demonstrations,  the  mother 
could  have  saved  the  child.  The  position  taken  by  the 
engineer,  and  others  called  as  experts,  is  set  forth  in  the 
proposition  that  if  an  engineer  sees  an  object  on  the  track 
and  can  not  determine  absolutely  whether  it  is  a  child  or 
some  inanimate  thing,  a^d  sees  a  woman's  frantic  demon- 
strations as  she  runs  toward  the  object  with  a  manifest 
desire  to  stop  the  train,  and  knows  that  if  he  waits  to  ascer- 
tain certainly  what  the  object  is  it  will  be  too  late  for  him 
to  save  the  child,  if  it  be  a  child,  then  it  is  the  right  or  duty 
of  the  engineer  to  wait  until  he  knows  what  the  object  is, 
before  reversing  the  engine  and  applying  the  brakes.  Under 
the  facts  disclosed  by  the  record  in  this  case,  a  jury  would 
be  warranted  in  finding  such  a  course  to  be  an  undervalua- 
tion and  a  reckless  disregard  of  life,  even  though  many 
experts  shoidd  express  an  opinion  to  the  contrary. 

On  the  question  of  the  negligence  of  the  parents,  we  are 
of  the  opinion  that  no  such  negligence  is  shown  as  to  bar  a 
recovery.  On  the  question  of  appellant's  negligence,  we  are 
of  the  opinion  that  such  a  degreq  of  negligence  is  shown  as 
to  authorize  a  recovery. 

The  first  and  second  of  appellant's  refused  instructions 
state  in  substance,  that  if  the  engineer  could  not  distinguish 
the  object  to  be  a  child  until  so  near  that  the  child  was 
killed  before  the  train  could  be  stopped,  then  there  could  be 
no  recovery.  This  proposition  is  contrary  to  our  views  of 
the  law  as  hereinbefore  announced.  The  third  of  appellant's 
refused  instructions  told  the  jury  that  the  negligence  of  the 
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child's  parents  Avas  such  as  to  preclude  a  recovery.  This 
instruction  invaded  the  province  of  the  jury  and  was  there- 
fore properly  refused.  It  is  admitted  that  the  fourth  refused 
instruction  was  not  proper  after  the  declaration  had  been 
amended. 

We  find  no  error  in  the  modification  of  appellant's  instruc- 
tions or  in  the  giving  of  appellee's  instructions. 

The  jury  answered  certain  special  interrogatories  sub- 
mitted to  them  at  the  request  of  appellant,  to  the  effect  that 
the  engineer  did  not  endeavor  to  ascertain  what  the  object 
on  the  track  was  as  soon  as  he  could;  that  after  ascertaining 
that  the  object  was  a  child,  he  stopped  the  train  as  soon  as 
he  could,  but  after  first  seeing  the  object  he  did  not  endeavor 
to  get  his  train  under  control,  and  that,  while  the  engineer 
could  not  have  stopped  the  train  in  time  to  save  the  child's 
life  after  discovering  that  the  object  was  a  child,  yet  if  he 
had  endeavored  to  control  his  train  as  soon  as  he  saw  the 
object,  the  mother  could  have  saved  the  child. 

It  does  not  follow  that,  because  of  these  special  findings, 
the  court  should  have  disregarded  the  verdict  and  rendered 
judgment  for  appellant,  or  that  the  verdict  should  have  been 
set  aside  because  of  its  inconsistency  with  the  special  find- 
ings. These  findings  aid  the  verdict  by  showing  that  the 
jury  found  for  appellee  on  the  ground  that,  under  the  cir- 
cumstances of  this  case,  it  was  negligence  for  the  engineer 
to  wait  until  he  absolutely  knew  the  object  to  be  a  child, 
before  seeking  to  get  his  train  under  control. 

It  is  said  that  the  verdict  of  $1,500  in  this  case  is  exces- 
sive. It  is  not  claimed  that  the  court  erred  in  stating  to 
the  jury  the  measure  of  damages;  but  it  is  said  that  the  sum 
of  $1,500  is  too  much  for  the  killing  of  a  child  of  this  age 
under  any  circumstances.  Appellant  cites  two  cases,  in  each 
of  which  the  amount  recovered  for  killing  an  infant  was 
$800,  and  the  verdict  was  not  disturbed  (City  of  Chicago  v. 
Major,  18  111.  349;  City  of  Chicago  v.  Hesing,  83  111.  204); 
also  another  case  in  which  the  recovery  of  $1,000,  for  kill- 
ing a  child  twelve  years  of  ajje,  was  sustained  (City  of  Chi- 
cago V.  Powers,  42  IlL  169);  also  another  case,  in  which  a 
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judgment  of  $1,000  for  killing  a  child  nine  years  of  age  was 
not  considered  excessive  (I.  C.  E.  K.  Co.  v.  Slater,  129  111. 
91);  also  another  case  in  which  the  recovery  of  $2,000,  for 
killing  a  child  seven  years  of  age,  was  sustained  (C.  &  A. 
R.  R.  Co.  V.  Becker,  84  111.  483).  But  these  authorities,  in- 
stead of  showing  that  the  verdict  in  the  case  at  bar  is  exces- 
sive, are  excellent  authorities  in  support  of  the  contrary 
proposition. 

No  substantial  error  appears  in  this  record,  and  the  judg- 
ment is  therefore  affirmed. 


Thomas  Cauley  v.  East  St.  Loals  Electric  Street 

Bailroad  Company. 

1.  Obdinary  Cars — Exercise  of,  by  Minors. — The  rule  of  law  that 
before  a  person  can  recover  for  injuries  sustained  he  must  show  that  he 
was  in  the  exercise  of  due  care  and  caution,  applies  to  infants  as  weU  as 
to  adults. 

2.  Negligence — Children  Playing  in  Streets, — When  the  parent 
negligently  permits  his  child  to  play  in  the  street  and  upon  railroad 
tracks,  if  he  is  injured,  no  recovery  can  be  had. 

3.  Trials — Misconduct  of  Jurors — Examination  of  the  Charge, — 
When  the  charge  of  misconduct  on  the  part  of  the  trial  jurors  is  made  a 
ground  for  a  new  trial  and  is  presented  to  the  court  upon  conflicting 
affidavits,  the  finding  of  the  facts  by  the  court  is  conclusive. 

Trespass  on  the  Case  for  personal  injuries.  In  the  City  Ck)urt  of 
East  St.  Louis;  the  Hon.  B.  H.  Canbt,  Judge,  presiding.  Declaration 
in  case;  plea  of  not  guilty;  trial  by  jury;  verdict  and  judgment  for 
defendant;  error  by  defendant.  Heard  in  tliis  coiut  at  tlie  August 
term,  1894.    Affirmed.    Opinion  filed  March  23,  1895. 

Beikf  fob  Plaintiff  in  Error,  Jesse  M.  Freels  and  A.  R, 

Taylor,  Attorneys. 

It  is  not  negligences?^  se  to  permit  a  child  three  and  a 
half  years  old  to  go  npon  the  street  accompanied  hy  a 
brother  four  years  older.  StaflFord  v.  Eubens,  115  111.  196; 
Gavin  v.  Chicago,  97  111.  66;  Pittsburg  v.  Fort  Wayne,  etc., 
Ry.  V.  Bumstead,  48  III.  221. 
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The  question  whether  a  child  of  the  age  of  four  or  five 
years  can  be  guilty  of  contributory  negligence  is  not  en- 
tirely settled  in  this  State,  but  the  weight  of  authority  is 
that  a  child  of  such  age  can  not.  Chicago  Eailway  v. 
Wilcox,  138  111.  382;  Chicago  v.  Hesing,  83  111.  204;  Gavin 
V.  Chicago,  97  111.  66;  Eailway  v.  Ryan,  131  111.  474;  Rail- 
way  V.  Welsh,  118  111.  572. 

As  to  the  question  that  a  child  is  not  held  to  the  degree 
of  care  expected  of  a  mature  adult,  there  is  no  dispute  in 
the  authorities  in  this  State.  Railway  v.  Becker,  76  111.  26; 
Railway  v.  Murray,  62  111.  386;  Kerr  v.  Forque,  54  Dl. 
482;  Railway  v.  Eminger,  114  111.  79;  Railway  v.  Wilcox, 
138  111.  383. 

Charles  W.  Thomas,  attorney  for  defendant  in  error. 

Mr.  Presiding  Justice  Scofikld  delivered  the  opinion  op 
THE  Court. 

This  suit  was  brought  by  plaintiff  in  error  to  recover 
damages  sustained  by  reason  of  injuries  received  by  his 
child,  Patrick,  who  was  run  over  by  one  of  defendant  in 
error's  cars  on  February  13,  1892.  At  the  time  of  the  acci- 
dent Patrick  was  a  healthy  boy,  between  four  and  five 
years  of  age. 

Appellant  was  a  night  watchman,  with  no  means  of  sup- 
port but  his  daily  earnings.  His  family  consisted  of  him- 
self, his  wife  and  nine  children,  the  oldest  child  being 
between  twelve  and  thirteen  years  of  age. 

In  front  of  Thomas  Cauley's  residence  was  one  of  defend- 
ant in  error's  tracks.  Patrick  was  upon  the  street,  under 
charge  of  his  sister  older  than  he.  Many  children  were 
playing  upon  the  street,  and  Patrick  attempted  to  cross  the 
track  to  join  some  children  who  were  upon  the  other  side. 
One  of  defendant  in  error's  cars,  impelled  by  electricity, 
was  approaching,  and  the  sister  strove  with  all  her  power  to 
detain  her  brother  and  prevent  him  from  crossing  the 
track.  She  strove  in  vain,  however.  The  boy  broke  loose 
from  her  grasp,  dashed  upon  the  track,  and  was  seriously 
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injured.     He  lost  one  leg  and  a  toe  from  the  other  foot. 
The  jury  returned  a  verdict  in  favor  of  defendant  in  error, 
and  found  in  answer  to  special  interrogatories,  propounded) 
at  the  latter's  request,  that  Patrick  was  not  exercising  duel 
care  and  caution  to  avoid  injury  when  he  was  hurt,  and  that\ 
the  injured  boy's  parents  negligently  permitted  him  to  play  I 
upon  the  streets.    These  were  questions  of  fact,  properly 
submitted  to  the  jury  for  their  determination.    The  evi- 
dence abundantly  justiiBes  the  special  findings,  and  therefore 
justifies  also  the  general  verdict  in  favor  of  defendant  in 
error. 

It  is  alleged  that  the  court  erred  in  the  charge  to  the  jury. 
We  have  carefully  examined  the  instructions,  and  have  come 
to  the  conclusion  that,  when  the  instructions  are  considered 
as  a  series,  they  fairly  presented  the  law  to  the  jury,  so  as 
to  enable  them  to  properly  understand  the  case.  While 
there  are  some  imperfections  in  the  instructions,  we  do  not 
regard  the  imperfections  as  being  of  such  a  serious  nature 
as  to  require  the  reversal  of  the  judgment. 

Another  question  has  been  raised  on  the  argument  which 
concerns  the  alleged  corruption  of  two  of  the  jurors.  In 
support  of  a  motion  for  a  new  trial,  affidavits  were  filed  on 
behalf  of  plaintiff  in  error  whereby  it  was  sought  to  show 
that  these  two  jurors,  who  were  colored  men,  had  been  cor- 
ruptly approached  by  another  colored  man,  and  indirectly 
by  a  certain  white  man,  who  were  alleged  to  be  acting  for 
defendant  in  error,  during  the  trial.  Affidavits  were  filed 
upon  the  other  side  tending  to  exculpate  the  accused  per- 
sons from  any  intentional  wrong.  We  think  that  the  affi- 
davits shoTf  the  innocence  of  defendant  in  error's  counsel. 

As  to  the  other  persons  concerned,  we  desire  to  refrain 
from  any  unnecessary  comment.  Suffice  it  to  say,  that  all 
persons  engaged  in  t^e  trial  of  a  case  before  a  jury  should  be 
exceedingly  careful  with  reference  to  their  intercourse  with 
the  members  of  the  jury.  Ground  for  suspicion  may  be 
given  by  unnecessary  association  on  the  part  of  counsel  or 
litigant  with  one  of  the  jurors,  when  no  wrong  was  intended, 
and  no  improper  influence  was,  in  fact,  exerted.    The  con- 
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fidence  of  the  people  in  courts  of  justice  and  especially  in 
jury  trials,  can  only  be  sustained  when  these  proceedings 
are  conducted  with  such  circumspection  as  to  furnish  no 
ground  for  a  suspicion  that  court  or  jury  has  been  influenced 
by  any  improper  motive. 

But  the  question  whether  or  not  an  effort  was  made  to  in- 
iluence  the  jury  in  favor  of  defendant  in  error  was  a  ques- 
tion of  fact,  presented  by  conflicting  affidavits,  considered 
by  the  trial  court  on  the  motion  for  a  new  trial,  and  there- 
fore a  question  settled  by  the  judgment  of  that  court,  un- 
less we  can  say  that  the  court  below  erred  in  weighing  and 
passing  upon  these  affidavits.  We  are  not  prepared  to  do 
this.  On  the  contrary,  we  are  satisfied  with  the  action  of 
the  lower  court  on  this  branch  of  the  case. 

We  have  found  no  prejudicial  error  in  the  record  and  the 
judgment  is  therefore  affirmed. 


Hugh  Grogan  t.  Big  Muddy  Goal  &  Coke  Company. 

1.  NEGLiaENCE— Ordinary  Care. — ^The  plaintiff  was  loading  coal  at  a 
mine.  His  team  was  not  tied  nor  unhitched  from  the  wagon.  The 
whistle  on  the  engine  sounded  as  a  usual  and  customary  signal  to  the  en- 
gineer. The  team  became  frightened  and  tried  to  run  away.  In  trying 
to  stop  them  he  was  thrown  down  and  injured.  He  was  defeated  in  an 
action  to  recover  damages,  there  being  no  proof  that  the  alleged  negli- 
gence in  sounding  the  whistle  was  a  willful  or  wanton  act 

2,  Same — A  Relative  Term. — Negligence  is  a  relative  term.  Wliat  is 
negligence  under  certain  circumstances  may  not  be  under  different  cir- 
cumstances. 

8.  Same— jRt^Ze  as  to  Comparative. — ^The  rule  of  comparative  negli- 
gence only  applies  when  the  person  alleging  negligence  is  himself  using 
due  oare  at  the  time. 

4.  Same — Slight,  ayvd  Due  Care. — Slight  negligence  is  not  incompati- 
ble with  tlie  exercise  of  due  care;  the  comparison  can  only  be  submitted 
as  between  the  parties,  coupled  with  the  condition  that  the  plaintiff  is 
in  the  exercise  of  due  care  on  his  part. 

Trespass  on  the  Case,  for  personal  injuries.  In  the  Circuit  Court  of 
Jackson  County;  the  Hon.  Alonzo  K.  Vickers,  Judge,  presiding.  Dec- 
laration in  case;  plea  of  not  guilty;  trial  by  jury;  verdict  and  judgment 
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for  defendant;  error  by  plaintiff.    Heard  in  this  court  at  the  August 
term«  1894,  and  affirmed.    Opinion  filed  March  28, 1895. 

W.  A.  Schwartz,  attorney  for  plaintiff  in  error. 

Geo.  W.  Hill  and  Jas.  H.  Martin,  attomey^s  for  defend- 
ant in  error. 

Mr.  Justice  Sample  delivered  the  opinion  of  the  Court. 

The  appellee  operated  a  coal  mine  at  the  time  of  the  ac- 
cident hereafter  described.  It  shipped  coal  by  the  car  load 
and  sold  to  others  in  the  vicinity,  who  took  the  same  away 
in  wagons.  The  coal  was  stored  near  the  engine,  about 
fifty  feet  distant.  The  appellant,  by  direction  of  his  em- 
ployer, was  hauling  coal  in  the  forenoon,  while  the  machin- 
ery was  in  operation.  The  team  apparently  w^as  indifferent 
to  the  noise  made.  In  the  afternoon,  coal  was  not  being 
hoisted,  but  steam  was  kept  up  for  pumping  and  to  hoist, 
men  out  of  the  shaft.  The  appellant  drove  his  team  up  to 
the  coal  shute  or  bin  in  the  afternoon  and  loaded  his  wagon, 
as  he  had  done  before.  There  was  a  signal  from  some  men 
at  the  bottom  of  the  shaft  to  be  hoisted.  The  engineer  was 
not  at  his  post.  The  fireman  observed  the  signal  and  waited 
for  the  second  one  before  going  to  the  engine  to  sound  the 
call,  or  whistle,  for  the  engineer.  When  he  sounded  the 
whistle,  the  horses  became  frightened  and  started  off.  The 
appellant  attempted  to  stop  them,  got  between  the  wheels, 
was  knocked  down  and  so  injured  in  one  of  his  legs  that  it 
had  to  be  amputated.  The  lireman  who  sounded  the  whistle 
knew  appellant's  team  was  at  the  shute,  and  that  he  was 
loading  the  wagon  with  coal.  It  appears  the  appellant  did 
not  fasten  the  team,  unhitch  them,  or  drop  any  of  the  tugs. 
The  team  were  reasonably  gentle,  though  there  is  some  evi- 
dence one  of  them  was  a  little  skittish. 

The  jury  found  for  the  appellee,  which  was  sustained  by 
the  court.  The  errors  discussed  relate  to  the  evidence  and 
the  instructions.  The  court  submitted  the  question  to  the 
jury  as  to  whether  the  act  of  the  fireman  was,  in  view  of 
the  conditions,  negligent.     On  this  question,  the  evidence 
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sustains  the  finding.  There  is  no  claim  the  act  of  alleged 
negligence  was  a  willful  or  wanton  act.  It  was  the  cus- 
tomary and  usual  signal  to  call  the  engineer  when  absent. 
There  can  be  no  pretense,  therefore,  the  act  itself  was  neg- 
ligent  or  was  done  in  an  unlawful  manner.  The  only  claim 
that  can  be  made  is  that  the  whistle  should  not  have  been 
sounded  at  all  while  appellant's  team  was  properly  on  the 
premises.     This  view  can  not  be  sustained. 

The  appellee  had  a  right  to  use  its  machinery  in  the 
usual  and  customary  way.  It  was  so  used  in  this  case.  It 
is  true  negligence  is  a  relative  term.  What  might  not  be 
negligence  under  certain  circumstances,  might  be  under 
different  circumstances.  Had  the  fireman  known  the  team 
was  easily  frightened,  or  Avas  restless  at  the  time,  and  that 
they  were  not  fastened,  then  it  might  be,  without  the  duty 
was  very  urgent  to  sound  the  whistle,  that  he  should  have 
forborne  for  the  time,  or  have  notified  appellant  to  be  on 
his  guard.  There  is  nothing,  however,  in  the  facts  of  this 
case  that  would  indicate  the  team  were  easily  frightened^ 
They  had  been  there  in  the  forenoon  when  all  the  machinery 
was  in  operation,  and  gave  no  indication  of  being  frightened. 
It  is  evident  the  appellant  thought  they  were  trustworthy, 
for  he  did  not  take  any  precautions  to  secure  himself 
against  such  a  contingency.  If  he,  knowing  the  team, 
trusted  them,  why  should  not  the  fireman  ?  He  certainly 
knew  the  whistle  was  liable  to  be  sounded.  The  steam  was 
up  and  he  could  have  seen  it  had  he  looked.  It  is  evident 
he  had  no  fear  of  any  difficulty  from  the  sounding  of  the 
whistle  until  it  occurred. 

The  criticism  on  appellee's  third  instruction,  it  is  thought, 
is  hypercritical.  It  does  not  state  that  the  jury  should  find 
for  the  defendant  unless  the  fireman  sounded  the  whistle 
for  the  purpose  of  frightening  the  horses. 

The  context,  considered  in  connection  with  all  of  the  in- 
structions, shows  the  question  of  negligence  was  submitted 
fairly  to  the  jury.  The  words,  "so  as  to  frighten  the 
horses,"  mean,  in  their  connection,  the  same  as  "and  thereby 
frightened  the  horses."    The  sixth  instruction  is  subject  to 


Fourth  District — August  Term,  1894.     157 

-m ■ m 1 l-l M-M-l    ^MIMI      IM^^M  _■  J  _  ■  »■-    M  ■■  1 ' ' — * 

Medley  v.  Specker  Broe.  &  Co. 

*  '  -  - 

criticism,  especially  in  the  first  clause.  That  was  e\idently 
intended  to  state  a  legal  proposition,  viz.,  that  the  rule  of 
comparative  negligence  only  applies  where  the  person  alleg- 
ing negligence  is  himself  at  the  time  in  the  exercise  of  due 
care.  Considered  in  connection  with  the  preceding  instruc- 
tion, of  which  it  properly  formed  a  part,  it  would  not  mis- 
lead the  jury.  The  instruction  of  appellant  in  regard  to 
comparative  negligence  was  properly  refused  because  it  did 
not  contain  the  element  just  referred  to,  of  due  care  on  the 
part  of  the  plaintiff.  It  has  been  repeatedly  held  that  slight 
negligence  is  not  incompatible  with  the  exercise  of  due  care. 
The  comparison  can  only  be  submitted  as  between  the 
parties,  coupled  with  the  condition  that  the  plaintiff  is  in 
the  exercise  of  due  care  on  his  part. 

There  being  no  substantial  error  in  the  record,  the  judg- 
ment is  affirmed. 


Edgar  A.  Medley  y.  Specker  Brothers  &  Go. 

1.  Payment— Tf^/icn  the  Taking  of  a  Note  is.— The  taking  of  a  note, 
either  of  the  debtor  or  of  a  third  person,  for  a  pre-existing  debt,  is  no  pay- 
ment of  the  debt,  unless  it  is  expressly  agreed  that  the  note  shall  be  taken 
as  such  payment,  or  unless  the  creditor  parts  with  the  note,  or  is  guilty 
of  laches  in  not  presenting  it  for  payment  in  due  time. 

2-  Promissoey  Notes— For  Pre-existing  Debts,— The  taking  of  a 
promissory  note  for  a  pre-existing  debt  in  the  absence  of  an  agreement 
to  the  contrary,  is  considered  as  a  conditional  payment  or  collateral 
eecarity. 

8.  Instructions— jRep€<itow«.— It  is  not  error  to  refuse  to  give  an 
instruction  wher^  the  preceding  instructions  given  for  the  same  party 
embody  all  that  is  material  in  the  one  refused. 

Aasampslt,  for  goods  sold  and  delivered.  In  the  Circuit  Court  of  Clay 
County;  the  Hon.  Silas  Z.  Landes,  Judge,  presiding.  Declaration, 
common  counts;  the  pleas  are  stated  in  the  opinion  of  the  court;  trial  by 
jury;  verdict  and  judgment  for  plaintiff;  appeal  by  defendant;  submitted 
at  the  August  term,  1894,  of  this  court  AfQrmed.  Opinion  filed  March 
23,  1895. 

HoFF  &  HoFF  and   Haglk  &  Shrineb,  attorneys  for 
appellant. 
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B.  D.  MoNHOE,  attorney  for  appellee. 

Mb.  Justice  Green  delivered  the  opinion  of  the  Court. 

This  is  a  suit  in  assumpsit  brought  by  appellee  to  recover 
the  purchase  price  of  a  bill  of  merchandise  averred  to  have 
been  sold  to  defendants,  Edgar  A.  Medley  and  Adam  Ewing, 
as  partners,  under  the  firm  name  of  E.  A.  Medley  &  Ck). 
Defendants  pleaded  the  general  issue,  and  Medley  pleaded  a 
separate  special  plea,  setting  up  that  he  was,  not  a  partner 
with  Ewing  on  February  20,  1893,  in  respect  of  the  cause 
of  action  in  the  declaration  mentioned,  except  as  to  the  sum 
of  $63.22,  part  thereof.  On  the  issues  thus  tendered  the 
cause  was  tried,  and  a  verdict  for  appellee  was  returned  for 
$421.56  damages.  Defendants'  motion  for  a  new  trial  and  in. 
arrest  of  judgment  were  overruled,  and  judgment  for  the  sum 
found  by  the  verdict  and  for  costs  was  entered.  Medley  took 
this  appeal,  and  contends  that  the  credit  was  extended  to  the 
firm  which  succeeded  E.  A.  Medley  &  Co.  in  the  business, 
•and  not  to  defendants  below,  for  the  merchandise  sold,  and 
also  that  a  note  given  by  one  Blanck  to  the  traveling  sales- 
man of  appellee  on  April  21, 1893,  was  given  and  accepted 
by  appellee  in  settlement  of  the  pre-existing  indebtedness 
of  E.  A.  Medley  &  Co.,  for  said  merchandise.  The  evidence 
justified  the  finding  that  said  firm  bought  the  goods  from 
appellee,  and  were  liable  for  the  sum  found  due  by  the  verdict. 
The  jury  was  also  warranted  in  finding  the  note  of  Blanck 
delivered  to  the  salesman  was  not  accepted  by  him,  nor  by- 
appellee  as  payment  or  settlement  of  the  debt  sued  for.  It 
is  a  rule  well  settled  and  repeatedly  recognized,  that  the  tak- 
ing of  a  note,  either  of  the  debtor,  or  of  a  third  person,  for  a 
pre-existing  debt,  is  no  payment,  unless  it  be  expressly  agreed 
to  take  the  note  as  payment  and  run  the  risk  of  its  non- 
payment, or  unless  the  creditor  parts  with  it,  or  is  guilty  of 
laches  in  not  presenting  it  for  payment  in  due  time.  It  is 
considered  as  a  conditional  payment,  or  collateral  security. 
Cheltenham  Stone  &  Gravel  Co.  v.  Gates  Iron  Works,  23 
111.  App.  Eep.  636;  same  v.  same,  124  111.  623.  The  in- 
structions for  plaintiff  which  are  complained  of,  announced 
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the  law  to  be  as  held  in  the  cases  above  cited,  and  it  was  not 
error  to  so  instruct  the  jury.  The  refusal  to  give  the  in- 
structions four  and  five  on  behalf  of  defendants,  as  requested, 
was  not  error.  The  preceding  instructions  given  for  them 
embodied  all  that  was  material  in  refused  instruction  four, 
and  refused  instruction  five  did  not  state  the  law  correctly. 
Ho  good  reason  is  given  for  reversal,  and  the  judgment  is 
s^Krmed. 


Samnel  B.  Callaway^  Receiver  of  the  Toledo,  St.  L.  and 
K*  €•  S.  R.  Co.  J.  John  T.  Sturgeon. 

1,  Negugence— 5e*ftng  Fires — Proof, — In  actions  against  railroad 
companies  for  damages  caused  by  fire,  proof  that  the  fire  was  communi- 
cated by  a  passing  locomotive  on  the  defendant's  road  is  under  par.  104, 
page  1949,  S.  &  C.  Statutes,  to  be  taken  as  full  j>Hma  fade  eTidenoe,  to 
charge  the  company  with  negligence. 

2.  Railroad  CoMPAmss— Negligence  in  Setting  Fires— Questions  for 
the  Jury. — In  an  action  for  damages  done  by  fire,  the  question  as  to 
whether  the  prima  fade  proof  under  the  statute  has  been  overcome  by 
the  defendant's  evidence  is  one  of  fact  for  the  jury. 

Trespags  on  the  Case,  for  damages  by  fire.  In  the  Circuit  Court  of 
Fnyette  County;  the  Hon.  Jacob  Fauke,  Judge,  presiding.  Declaration 
in  case;  plea  of  not  guilty;  trial  by  jury;  verdict  and  judgment  for 
plaintiff;  error  by  defendant.  Heard  in  this  court  at  the  August  term, 
1894.    Affirmed.    Opinion  filed  March  28,  1895. 

Brief   fob  Plaintiff    in    Error,   Bayless  &  Guenther, 
Attorneys;  Clarence  Brown,  of  Counsel. 

There  must  be  some  negligence  upon  the  part  of  the  rail- 
road company  before  a  liability  can  arise.  It  is  fundamental 
law  that  a  railway  company,  when  properly  organized  and 
empowered  by  the  laws  of  the  State,  has  full  authority  and 
right  to  use  its  right  of  way  for  its  legitimate  chartered 
purposes,  to  the  exclusion  of  all  the  world;  and  it  has  an 
absolute  right  to  Tf ork  its  engines  in  the  usual  and  proper 
way,  and  when  necessary,  in  the  exercise  of  this  right,  to 
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send  forth  particles  of  fire  from  them,  and  it  is  not  liable 
for  injuries  caused  thereby  to  private  property,  unless  it  fails 
to  exercise  its  right  in  a  lawful  manner  and  with  reasonable 
care  and  skill.  Pierce  on  E.  R.  431;  1  Thompson  on  Negli- 
gence, 162;  Williams  v.  N.  A.,  etc.,  R.  R.  Co.,  5  Ind.  Ill;  P., 
C.  &  St.  L.  R.  R.  Co.  V.  Jones,  86  Ind.  496. 

"Where  the  evidence  does  not  sustain  the  verdict  it  is  the 
duty  of  the  court  to  set  the  verdict  aside  and  grant  a  new 
trial.  C.  &  A.  Ry.  Co.  v.  Stumps,  71  111.  567;  Brown  v. 
Klagle,  2  Brad.  414;  Clark  v.  People,  111  111.  404. 

Brief  fob  Defendant  in  Error,  Henry  &  Guinn, 

Attorneys. 

Where  a  prima  fdcie  case,  is  made  by  showing  that  fire 
escaped  from  a  passing  engine  and  set  fire  outside  the  right 
of  way,  the  burden  of  proof  is  changed  to  the  defendant. 
The  finding  of  the  jury  upon  that  issue  will  not  be  disturbed 
unless  the  verdict  is  wholly  unwarranted  by  the  evidence  in 
the  case.  St.  Louis,  A.  &  T.  R.  v.  Storts,  47  111.  App.  342; 
L.  &  E.  R.  R.  Co.  V.  Spencer,  47  111.  App.  503;  Chicago  & 
E.  R.  R.  Co.  V.  Gayette,  133  111.  21;  Wabash  R.  R.  Co.  v. 
Francis,  42  111.  App.  527;  Toledo,  St.  L.  &  K.  C.  R.  R.  Co. 
V.  Anderson,  48  111,  App.  130;  Same  v.  Kingman,  49  IlL 
App.  43. 

Mr.  Justice  Green  delivered  the  opinion  of  the  Court. 

This  suit  was  brought  to  recover  damages  for  the  de- 
struction of  fence  rails  and  damage  to  meadow  of  plaintiff 
by  fire,  averred  to  have  been  caused  by  sparks  and  brands 
of  fire  thrown  from  defendant's  locomotive  engine.  The 
jury  found  defendant  guilty  of  the  negligence  charged,  and 
assessed  plaintiff's  damages  at  $82.  For  this  sum  and  costs 
of  suit  judgment  for  plaintiff  was  entered,  to  reverse  which 
the  defendant  sued  out  this  writ  of  error.  Twelve  errors 
are  assigned,  and  one  only  seems  to  be  relied  on,  viz.:  That 
the  verdict  was  against  the  evidence  and  the  court  erred  ia 
refusing  to  set  it  aside. 

It  w^as  proven  that  the  fire  was  communicated  by  the 
defendant's  locomotive  engine  while  passing  along  its  rail- 
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road,  and  by  the  provision  of  Pax.  104,  p.  1949,  Starr  & 
Curtis  Rev.  Statute,  2d  Vol.,  this  proof  must  be  taken  as 
full  prima /aoie  evidence  to  charge  the  defendant  with  the 
negligence  complained  of.  The  prima  facie  case  forplaint* 
iff  thus  established  was  sought  to  be  overcome  by  the  evi- 
dence of  servants  of  the  defendant,  to  the  effect  that  the 
engine  was  equipped  with  a  spark-arrester  of  the  most  ap- 
proved style,  in  good  repair,  and  was  operated  by  a  skilled 
and  competent  engineer  and  fireman. 

But  it  also  appears  in  evidence  when  the  fire  was  com- 
municated, the  engine  was  pulling  a  light  train  at  ordinary 
speed,  on  a  down  grade,  and  the  engineer  testified  on  cross- 
examination  that  if  the  spark-arrester  was  in  good  condition 
under  the  conditions  in  which  he  was  then  running  his  train, 
he  did  not  believe  the  engine  could  throw  fire  and  ignite  grass 
110  feet  awav,  and  further  testified  that  he  did  not  believe 
that  sparks  could  escape  through  a  properly  constructed 
arrester  under  the  conditions  in  which  he  was  then  running 
and  set  fire  to  grass  110  feet  off.  And  it  does  appear  by  the 
proof,  the  fire  was  communicated  to  the  grass  of  plaintiff 
at  that  distance  from  the  passing  engine.  A  conflict  of  evi- 
dence thus  existed  touching  the  character  and  condition  of 
the  spark-arrester,  a  vital  question  in  the  case,  which  the 
jury  determined  in  favor  of  appellee,  and  no  good  rea- 
son appears  for  disturbing  the  verdict.  St.  L.,  A.  &  T.  R. 
Co.  V.  Stratz,  47  111.  App.  342;  L.  E.  &  St.  L.  Con.  R.  Co.  v. 
Spencer,  Ibid.  503;  C.  &  E.  I.  R.  R.  Co.  v.  Gazette,  133  111. 
21;  T.,  St.  L.  &  K.  C.  R.  R.  Co.  v.  Kingman,  49  111.  App. 
43;  and  L.  E.  &  W.  v.  Black,  decided  by  this  court  June 
23,  1894,  sustain  our  view  above  expressed.  Judgment 
affirmed. 


Thomas  D.  Forehand  v.  Niagara  Insurance  Co. 

1.  Inburahce — Pleading  a  Forfeiture. — ^In  an  action  upon  a  policy 
of  insurance,  the  introduction  of  the  poUcy  with  proof  of  Ices  makes 
OQt  a  prima  fade  case  for  the  plaintiff.  The  defendant  in  pleading  a 
cause  of  forfeiture  must  aUege  every  fact  necessary  to  show  a  forfeiture. 

Vol.  LVm  11 
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2.  SAME—Defen9e8to  Actions  on  Pblidea, — In  an  action  upon  an  in- 
surance policy,  a  plea  of  a  failure  to  comply  with  a  provision  of  the  policy 
expressly  warranting  that  **  the  insured  shall  take  an  inventory  of  the 
stock  covered  by  the  policy  at  least  once  a  year,  and  keep  books  of  ac- 
count correctly  detailing  purchases  and  sales  of  said  stock  and  keep  all 
inventories  and  books  securely  locked  in  a  fire-proof  safe,  or  other 
place  secured  from  fire  in  said  store  during  the  hours  the  same  is  closed 
for  business.  Failure  to  observe  the  above  conditions  shall  work  a 
forfeiture  of  all  claims  under  this  policy,**  which  failure  was  intentional 
and  for  the  purpose  of  defrauding  the  defendants,  and  without  its  con- 
sent, is  bad  on  demurrer,  because  it  does  not  allege  that  one  year  had 
elapsed  after  the  making  of  the  policy  and  before  the  fire  occurred. 

3.  Same — Defenses — False  Swearing,  etc. — A  plea  which  sets  up,  as  a 
defense  to  an  action  on  a  policy  of  insurance,  false  swearing  by  tiie  in- 
sured, concerning  matters  which  are  not  material  under  the  provisions 
of  the  policy,  is  bad  on  demurrer. 

4.  SA.MB — Plefis  Which  Do  Not  Amount  to  a  Oeneral  Issue. — In  ac- 
tions upon  policies  of  insurance,  pleas  setting  up  forfeitures  under  the 
conditions  of  the  policies  are  not  liable  to  the  objection  that  they  amount 
to  the  general  issue  under  the  practice  in  this  State. 

5.  Same — Affreement  of  the  Insured  to  Keep  Books, — An  agreement 
by  the  insured  in  a  policy  of  insurance  upon  a  stock  of  mechandise  to 
keep  books  is  in  the  nature  of  a  promissory  warranty.  It  is  not  a  con- 
dition or  proviso,  but  an  express  agreement  on  the  part  of  the  assured 
to  be  construed  like  other  agreements.  A  failure  to  comply  with  it  forfeits 
all  rights  under  the  policy,  unless  waived. 

6.  FOEFEITURKS — In  Insurance  Matters — Not  Favored  in  Law. — For- 
feitures are  not  favored  in  law  and  equivocal  expressions  in  policies  of 
insurance  are  interpreted  most  strongly  against  the  company  for  the 
reason  that  it  prepared  the  contract. 

7.  Same— Change  of  Title — Insurance  Mortgage.  — A  chattel  mortgage 
upon  insured  property  is  not  a  sale,  or  change  of  title,  within  the  mean- 
ing of  a  disuse  in  a  policy  which  prohibits  a  transfer  or  change  of  the 
title  without  the  consent  of  the  insurer. 

8.  Policies  op  Iissurasce— Constructions  of  Conditions.--A  condi- 
tion in  a  policy  of  insurance  upon  merchandise  requiring  the  insured  to 
take  an  inventory  of  the  stock  at  least  once  a  year  and  keep  books  ot 
account  correctly  detailing  purchases  and  sales,  is  evidently  not  intended 
to  require  the  insured  to  take  an  inventory  immediately  upon  obtaining 
the  insurance  under  penalty  of  forfeiture. 

9.  Same — Provisions  of,  to  Keep  Books  and  Make  an  Inventory. — 
The  purpose  for  which  an  inventory  is  required  to  be  taken  and  books 
kept  under  the  provisions  of  a  policy  of  insurance  upon  merchandise  is 
that  in  case  of  a  fire  such  inventory  and  books  would  show  the  exact 
loss  or  nearly  so,  and  such  provision  is  to  be  considered  in  its  entirety 
as  relating  to  that  one  purpose,  and  if  the  inventory  is  not  required  to 
be  made  immediately  upon  the  receipt  of  the  policy  the  keeping  of  the 
books  is  not. 
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Assvnpsit*  on  an  insurance  policy.  In  the  Circuit  Court  of  Massac 
County;  the  Hon.  Alonzo  K.  Vickers,  Judge,  presiding.  Declaration 
upon  a  policy  of  insurance;  the  pleas  are  stated  in  the  opinion  of  the 
court;  judgment  on  demurrer  to  pleas;  appeal  by  defendant.  Heard  in 
this  court  at  the  August  term,  1894,  and  affirmed.  Opinion  filed  March 
28,1895. 

Appellant's  Bribf,  Courtney  &  Helm,  Attorneys. 

A  failare  of  the  assured  to  keep  books  of  account  of  the 
amount  of  his  sales  and  purchases,  when  by  the  terms  of 
the  policy  he  agrees  to  do  so,  is  fatal  to  his  right  of  recov- 
ery. Niagara  Fire  Ins.  Co.  v.  Brown,  123  111.  366;  Crigler  v. 
Ins.  Co.,  49  Mo.  App.  12;  Pelican  Ins.  Co.  v.  Williamson,  53 
Ark.  353;  Sun  Ins.  Co.  v.  Jones,  54  Ark.  376;  18  Ins.  Law 
Journal,  813. 

These  cases  are  full  to  the  point.  In  the  case  Niagara 
Ins.  Co.  V.  Brown,  123  111.  356^  it  was  held  that  a  non-com- 
pliance by  the  assured  with  this  requirement  would  avoid 
the  policy  unless  waived.  Here,  there  is  no  question  of 
waiver.  Waiver  must  be  alleged  in  the  declaration  or  pre- 
sented by  way  of  replication.  Ins.  Co.  v.  Vanluce,  126  Ind. 
410;  Brown  v.  Ins.  Co.,  86  Ala.  189! 

Appellee's  Brief,  Spann  &  Sheridan,  Attorneys. 

A  party  claiming  a  forfeiture  must  bring  himself  within 
the  clause  of  the  policy  to  defeat  the  right.  Smith  v.  Mu- 
tual Fire  Ins.  Co.,  50  Me.  96;  Masters  v.  Madison  Ins.  Co.,  11 
Barb.  624;  Rollins  v.  Columbia  Ins.  Co.,  5  Fost.  (N.  H.)  204; 
Ayers  v.  Hartford  Ins.  Co.,  17  Iowa  180;  Aurora  Fire  Ins. 
Co.  V.  Eddy,  55  111.  213;  Lazarus  v.  Commonwealth  Ins.  Co., 
19  Pick.  81;  Com.  Ins.  Co.  v..Spankneble;52  111.  53;  Trum- 
bull V.  Portage  Ma.  Fire  Ins.  Co.,  12  Ohio  365;  Jackson  v. 
Mass.  Ins.  Co.,  23  Pick.  478. 

« 

Mb.  Justice  Sample  delivered  the  opinion  of  the  Court. 

The  appellee  brought  suit  on  an  insurance  policy  to 
recover  damages  for  a  loss  occasioned  by  fire.  The  appel- 
lant interposed  by  pleas  the  defense,  first,  a  failure  to  com- 
ply with  the  following  provision  of  the  policy :     "  It  is 
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expressly  warranted  that  the  insured  shall  take  an  inventory 
of  the  stock  hereby  covered  at  least  once  a  year,  and  shall 
keep  books  of  account,  correctly  detailing  purchases  and 
sales  of  said  stock,  and  shall  keep  all  inventories  and  books 
securely  locked  in  a  fire  proof  safe  or  other  place  secured 
from  fire  in  said  store  during  the  houi^s  said  store  is  closed 
for  business.  Failure  to  observe  the  above  conditions  shall 
work  a  forfeiture  of  all  claims  under  this  policy;"  which 
failure,  it  is  alleged,  was  intentional,  for  the  purpose  of 
defrauding  the  defendants,  and  without  its  consent;  second, 
that  plaintiflF,  in  making  his  proof  of  loss,  knowingly,  will- 
fully and  corruptly  swore  falsely,  in  stating  there  was  no 
incumbrance  on  said  property;  third,  that  after  said  fire  the 
plaintiff  refused,  on  request,  to  produce  his  books  for  inspec- 
tion, as  required  by  the  provisions  of  said  policy.  A 
demurrer  was  interposed  to  these  pleas,  making  the  point  on 
first  plea  that  it  does  not  allege  one  year  had  elapsed  after 
the  making  of  said  policy  before  the  fire  occurred;  on  the 
second  plea,  that  the  matter  therein  set  up,  about  which  there 
was  alleged  false  swearing,  was  not  material  under  the  pro- 
visions of  the  policy;  that  no  forfeitures  were  declared  by 
the  defendant  on  account  of  the  matters  set  up  in  said  pleas, 
and  that  they  amount  to  the  general  issue.  The  demurrer 
was  sustained,  on  which  ruling  the  defendant  assigns  error. 
The  pleas  did  not  amount  to  the  general  issue  under  the 
practice  in  this  State.  The  introduction  of  the  policy,  with 
proof  of  loss,  makes  a  prima  facie  case  for  the  plaintiff.  111. 
Fire  Ins.  Co.  v.  Stanton,  67  111.  354,  357;  Continental  Life 
Ins.  Co.  V.  Kogers,  119  111.  485. 

The  defendant  may,  by  pleas,  set  up  its  cause  of  forfeiture. 
Herron  v.  P.  M.  &  F.  Ins.  Co.,  28  111.  235.  In  doing  so,  how- 
ever, it  must  plead  every  fact  necessary  to  show  a  forfeiture. 
111.  Fire  Ins.  Co.  v.  Stanton,  57  111.  354.  The  chattel  mort- 
gage on  the  goods  did  not  operate  to  change  the  title  within 
the  terms  of  the  policy.  Aurora  Fire  Ins.  Co.  v.  Eddy,  55 
111.  213.  The  second  plea,  above  referred  to,  does  not  so 
allege.  The  false  swearing,  in  order  to  work  a  forfeiture, 
must  be  material.  Vol.  2,  Am.  &  Eng.  En.  of  Law,  p.  301. 
The  demurrer  to  this  plea  was  properly  sustained.    There 
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is  no  use  in  considering  the  third  plea  above  referred  to,  that 
plaintiff  refused  to  produce  his  books.  The  evidence  shows 
he  kept  no  books  and  that  question  is  raised  by  the  first 
plea,  which  presents  the  principal  question  material  to  this 
case.  The  first  plea  is  good  in  form.  No  objection  is  made 
on  that  ground.  The  only  question  is,  does  it  set  up  a  de- 
fense ?  The  same  question  is  raised  by  the  evidence,  for,  as 
stated,  the  proof  shows  no  books  were  kept  by  the  appellee. 
The  agreement  to  keep  books  is  in  the  nature  of  a  promissory 
warranty.  Aurora  Fire  Ins.  Co.  v.  Eddy,  49  111.  106,  108. 
It  is  not  a  condition  or  proviso,  but  an  express  agreement 
on  the  part  of  the  assured,  to  be  construed  like  other  agree- 
ments, Ibid.  A  failure  to  comply  with  such  an  agreement 
would  operate  to  forfeit  all  rights  under  the  policy  unless 
waived.  Niagara  Fire  Ins.  Co.  v.  Brown,  123  111.  356;  Crig- 
ler  V.  Ins.  Co.,  40  Mo.  App.  12;  Pelican  Ins.  Co.  v.  William- 
son, 53  Ark.  353.  The  rule  of  law  is  that  forfeitures  are 
not  favored.  The  right  to  a  forfeiture  is  stricti  juris  (Eddy 
case,  8upra\  and  equivocal  expressions  in  a  policy  are  inter- 
preted most  strongly  against  the  company,  for  the  reason  it 
prepares  the  contract.  Com.  Ins.  Co.  v.  Robinson,  64  111. 
268;  Niagara  Fire  Ins.  Co.  v.  Scammon,  100  111.  644. 

The  provisions  of  the  policy  set  up  in  this  plea  required 
appellee  to  "  take  an  inventory  of  the  stock  *  *  *  at 
least  once  a  year,  and  keep  books  of  account,  correctly  de- 
tailing purchases  and  sales  of  said  stock."  The  policy  was 
issued  on  the  4th  day  of  February,  1887,  and  expired  in  one 
year.  The  fire  occurred  on  the  13th  day  of  April,  1887,  or 
thirty-seven  days  after  the  policy  went  into  effect.  It  evi- 
dently was  not  intended  by  the  provision  referred  to,  to 
require  appellee  to  take  an  inventory  immediately  upon 
obtaining  the  insurance,  under  penalty  of  forfeiture.  To 
80  hold  would  be  doing  violence  to  the  language  used.  It 
is  well  known  that  such  is  not  the  "  course  of  business." 

When  such  inventory,  however,  is  once  taken,  and  also  a 
book  account  kept  of  the  purchases  and  sales  thereafter 
made,  as  contemplated  by  this  provision,  then  in  case  of  loss 
by  fire  such  inventory  and  books  would  show  the  exact  loss, 
or  nearly  so.    This  was  the  one  and  only  purpose  of  the 
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provision  in  the  policy.  This  provision,  therefore,  must  be 
construed  and  considered  in  its  entirety  as  relating  to  that 
one  purpose.  The  means  to  effectuate  that  end  were  the 
requirements  that  appellee  should  take  an  inventorj^  and 
keep  books  of  account  of  purchases  and  sales.  These  re- 
quirements were  not  independent  of  each  other,  but  inter- 
dependent. Therefore,  if  the  former  was  not  required  to  be 
done  by  the  appellee  immediately  upon  the  receipt  of  the 
policy,  the  latter  was  not.  The  inventory  was  required  to 
be  taken  once  a  year,  which  gave  appellee  the  whole  year 
within  which  to  do  it.  Until  done,  the  other  dependent 
requirement  did  not  become  operative.  The  judgment  is 
affirmed. 
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'STm       Henry  Herrmann  and  John  Herrmann  y.  City  of  East 

8t.  Louis. 

1.  Damages — Public  Improvements— Measure  of,  Where  Property  is 
Not  Taken. — In  an  action  for  damages  against  a  city  for  constructing  a 
viaduct  in  front  of  the  plaintiffs'  property,  a  general  appreciation  of 
property  arising  either  from  a  particular  cause  or  from  independent 
causes,  can  not  be  allowed  as  a  set-off  against  damages  produced  by  the 
particular  improvement. 

2.  Same — Appreciation  in  Value  from  Independent  Causes — Not  to 
be  Considered. — In  estimating  the  damages  done  to  lands  by  the  erec- 
tion of  any  public  work,  as  a  viaduct,  any  mere  general  and  public  bene- 
fit or  increase  in  value  received  by  the  property  in  common  with  other 
lands  in  the  neighborhood,  should  not  be  taken  into  consideratioiL 

Trespass  on  the  Case,  for  damages  sustained  by  the  erection  of  a  via- 
duct In  the  City  Court  of  E^t  St.  Louis;  the  Hon,  Alexander  W. 
Hope,  Judge,  presiding.  Declaration  in  case;  plea  of  not  guilty;  trial 
by  jury;  verdict  of  not  guilty;  error  by  plaintiff.  Heard  in  this  court 
at  the  August  term,  1894,  Revereed  and  remanded.  Opinion  filed 
March  23,  1895. 

Brief  for  Plaintiffs  in  Error,   Knispel  &  Ropiequet, 

Attorneys. 

The  constitution  of  1870  provides  that  private  property 
shall  not  be  taken  or  damaged  for  public  use  without  just 
compensation.     Constitution,  Article  2,  Sec.  13. 
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Under  this  constitutional  provision  a  recovery  may  be 
had  in  all  cases  where  private  property  has  sustained  a  sub- 
stantial damage  by  making  and  using  an  improvement  that 
is  public  in  its  character.  C.  W.  &  I.  R.  Co.  v.  Ayres,  106 
111.  518;  Bloomington  v.  Pollock,  141  111.  348. 

The  owners  of  property  bordering  upon  streets  have,  as 
an  incident  to  their  ownership  to  said  property,  a  right  of 
access  by  the  way  of  the  streets  which  can  not  be  taken 
away  or  materially  impaired  by  the  city  without  incurring 
legal  liability  to  the  extent  of  the  damage  thereby  occa- 
sioned. City  of  Chicago  v.  Union  Building  Ass'n,  102 
IlL  379. 

An  actual  physical  taking  of  property  is  not  necessary  to 
entitle  an  o^vner  to  compensation.  To  deprive  him  of  the 
ordinary  beneficial  use  or  enjoyment  of  his  property  is  in 
law  equivalent  to  the  taking  of  it,  and  is  as  much  a  taking 
as  though  the  property  were  actually  taken.  Lewis  on 
Eminent  Domain,  Sees.  63-9;  Tiedeman  on  Police  Power, 
p.  397;  Cooley,  Con.  Lim.,  eth  Ed.,  670. 

And  whenever  by  reason  of  the  disturbance  of  this  right 
the  owner  sustains  a  special  damage  with  respect  to  his 
property,  in  excess  of  that  sustained  by  the  public  generally 
by  the  construction  of  a  public  improvement  interfering 
with  the  easement  appurtenant  to  his  property,  he  is  en- 
titled to  recover  damages.  Rigney  v.  Chicago,  102  111., 
pages  64-65;  Chicago  v.  Taylor,  125  U.  S.  167-9. 

Damaging  of  property  of  abutting  owners  without  their 
consent,  by  reason  of  the  appropriation  of  the  street  to  a 
particular  use,  is  in  every  just  sense  a  taking  of  private 
property  of  the  abutting  owner  to  the  extent  of  which  it  is 
thus  damaged.  Property  consists,  not  of  the  physical  thing 
on  which  it  is  predicated,  but  in  the  dominion  that  is  right- 
fully and  lawfully  obtained  over  it,  the  right  to  its  use,  en- 
joyment, and  disposition.  Penn  Mutual  Life  Ins.  Co.  v. 
Ileiss,  141  111.  35. 

An  interference  with  an  easement  to  property  whereby 
the  same  is  impaired  or  destroyed  should  be  treated  like 
any  other  case  of  partial  taking.  Lewis,  Eminent  Domain, 
p.  651. 
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The  action  for  damages  may  be  regarded  as  in  the  nature 
of  one  kind  of  condemnation  proceeding.  Chicago  R.  E. 
Co.  V.  Loeb,  118  111.  214;  Penn  Mutual  Life  Ins.  Co.  v. 
Heiss,  141  111.  35. 

The  compensation  is  the  special  damage  sustained  with 
respect  to  his  property,  in  excess  of  that  sustained  by  the 
public  generally.  Eigney  v.  Chicago,  102  111.  64-65;  Penn 
Mutual  Life  Ins.  Co.  v.  Heiss,  141  111.  61. 

And  plaintiff  is  entitled  to  recover  unless  the  benefits  re- 
ceived from  making  the  improvement  are  equal  to  or  greater 
than  the  loss.  Shawneetown  v.  Mason,  82  111.  337;  City  of 
Elgin  V.  Eaton,  83  111.  537. 

The  real  question  is,  how  much  the  property  has  been 
depreciated  in  value  by  the  construction  of  the  public  im- 
provement. Springer  v.  City  of  Chicago,  135  111.  560,  and 
cases  cited. 

In  respect  to  property  not  taken,  but  damaged  merely,  it 
is  the  amount  of  damage,  less  the*benefit  incurred.  It  is  the 
net  benefit  which  should  be  deducted  from  the  damage  pro- 
duced by  the  improvement,  and  the  sum  remaining  will  rep- 
resent the  just  compensation  which  he  will  be  entitled  to. 
This  will  be  usually  more  than  the  difference  in  market 
value.  City  of  Bloomington  v.  Pollock,  38  111.  App.  133; 
141  111.  352. 

The  question  of  damages  is  to  be  determined  with  refer- 
ence to  special  benefit  only,  to  property  not  taken.  Any 
mere  general  and  public  benefit  or  increase  of  value  received 
by  the  land  in  common  with  other  lands  in  the  neighbor- 
hood is  not  to  be  taken  into  consideration  in  estimating 
damages.  Village  of  Hyde  Park  v.  Blake,  116  111.  167;  C. 
&  E.  R.  Co.  V.  Blake,  116  111.  p.  169. 

Where  part  of  a  tract  is  taken,  just  compensation  would, 
therefore,  consist  of  the  value  of  the  part  taken  and  damages 
to  the  remainder,  less  any  special  benefit  to  such  remain- 
der; a  sum  of  money  which  makes  the  owner  whole  and 
leaves  him  in  as  good  a  situation  as  his  neighbor,  no  part 
of  whose  property  has  been  taken.  Lewis,  Eminent  Domain, 
Par.  471;  Keithsburg  R.  R.  Co.  v.  Henry,  79  111.  290;  Parks 
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V.  Hampden,  120  Mass.  395;  Hilbourne  v.  Suflfolk,  120  Mass. 
393. 

In  making  the  estimate  there  must  be  excluded  from  con- 
sideration those  benefits  which  the  owner  receives  only  in 
common  with  the  community  at  large.  Cooley,  Con.  Lim., 
567-70;  Eoberts  v.  Comrs.  Brown  Co.,  21  Kan.  247;  Lewis 
on  Eminent  Domain,  Par.  436;  4  Leading  Cases  American 
Real  Prop.,  p.  478  and  cases  cited. 

The  general  appreciation  of  property  belongs  to  the 
property  owner,  and  a  railroad  company  is  not  entitled  to 
the  consideration  of  that  element  in  the  ascertainment  of 
the  compensation  it  must  pay  to  the  abutting  proprietor. 
Allen  V.  Charlestown,  109  Mass.  243;  Parks  v.  County  of 
Hampden,  120  Mass.  395;  Hilbourne  v.  Suffolk,  120  Mass. 
393;  Cross  v.  Plymouth,  125  Mass.  557. 

The  question  is,  what  has  been  the  actual  result  upon  the 
land  remaining;  has  its  actual  market  value  been  decreased 
by  the  taking,  or  has  the  taking  prevented  an  enhancement 
in  value  greater  than  has  actually  occurred,  and  if  so  to 
what  extent  ?  The  absence  of  injury  may  have  been  the  re- 
sult of  the  general  growth  of  the  city  by  reason  of  which 
the  particular  property  lias  grown  in  value  with  the  rest  of 
the  city.  Where  it  appears  that  property  left  has  actually 
advanced  in  value,  unless  it  can  be  shown  that,  but  for  the 
act  of  defendant  in  taking  these  easements,  it  would  have 
grown  still  more  in  value,  it  has  not  been  damaged.  It  is 
only  necessary  for  us  in  this  case  to  decide  that,  if  the  prop- 
erty of  plaintiffs  has  increased  in  value  since  the  taking  of 
these  easements,  or  a  portion  of  them,  and  if  such  increase 
is  largely  due  to  the  building  and  operation  of  the  defend- 
ant's road,  and  if  such  increase  would  not  have  been  greater 
but  for  the  action  of  defendant,  then  the  plaintiffs  have  suf- 
fered no  damage.  Bohm  v.  Metropolitan  Electric  Ky.  Co., 
129  N.  Y.  576. 

The  general  increase  of  value,  resulting  from  the  growth 
of  public  improvements,  railroads,  canals  and  highways, 
accrues  to  the  public  benefit,  and  in  the  computation  of  dam- 
ages the  land  owner  can  not  be  charged  therewith.     The 
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question  in  each  case  is  whether  or  not  the  special  facilities 
afforded  by  the  improvement  have  advanced  the  market 
value  of  the  propert}'^  beyond  the  mere  general  appreciation 
of  property  in  the  neighborhood.  Setzler  v.  Pennsylvania 
Schuylkill  K.  R.  Co.,  112  Pa.  St.  56. 

CocKRELL  &  MoYERs,  attomcys  for  defendant  in  error. 

Mr.  Presiding  Justice  Scofield  delivered  the  opinion  of 
The  Court. 

Henry  and  John  Herrmann  sued  the  city  of  East  St.  Louis 
in  an  action  on  the  case  for  damages  to  their  property,  situ- 
ated in  that  city,  arising  from  the  construction  of  a  viaduct 
in  and  over  the  street  in  front  of  their  property  for  the  use 
of  the  traveling  public  in  crossing  Cahokia  creek  and  certain 
railroad  tracks.  The  viaduct  in  front  of  the  property  in 
question  was  eighteen  feet  above  the  grade  of  the  street 
and  thirty-six  feet  wide,  and  was  calculated  to  cut  oflf  free 
access  to  the  property  and  in  many  other  ways  to  interfere 
with  the  use  and  enjoyment  thereof.  A  verdict  was  returned 
in  favor  of  the  city,  and  this  appeal  has  been  prosecuted 
from  the  judgment  rendered  on  that  verdict. 

The  record  is  voluminous,  but  the  case  may  be  disposed 
of  without  a  detailed  statement  of  the  evidence  produced 
upon  the  trial. 

The  court,  at  the  request  of  the  city,  gave  the  following 
instructions  to  the  jury : 

"  The  court  instructs  the  jury  that  the  question  to  be  de- 
termined is  whether  the  property  in  question  has  been  dam- 
aged by  the  viaduct;  if  not,  then  there  can  be  no  recovery. 
If  the  jury  believe  from  the  evidence  said  property  was 
worth  as  much  after  said  viaduct  was  built  as  before,  then 
no  damage  can  be  said  to  have  accrued  thereto.  There  can 
be  no  damage  to  property  without  a  pecuniary  loss.  If 
there  has  been  no  depreciation  in  the  market,  value  of  the 
property,  there  is  no  damage  and  should  be  no  recovery." 

''  The  court  instructs  the  jury  that  the  measure  of  dam- 
ages is  confined  to  the  difference  between  the  market  value 
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of  the  property  just  before  and  after  the  building  of  the 
viaduct  in  question.  And  if  the  jury  believe  from  the  evi- 
dence that  the  market  value  of  the  propert)''  now  is  the  same 
or  greater  than  just  before  building  the  viaduct  then  the 
jury  will  find  for  the  defendant." 

The  measure  of  damages  thus  laid  down  was  reiterated 
in  other  instructions  given  at  the  request  of  the  city,  and 
the  instructions  given  for  the  Herrmanns  were  so  modified 
as  to  announce  the  same  doctrine.  In  fact,  the  rulings  of 
the  court  on  this  point  were  consistent  throughout  the  trial. 
In  passing  upon  the  evidence  it  was  repeatedly  stated  and 
held  by  the  court  that  the  measure  of  damages  was  the  dif-  • 
ference  between  the  market  value  immediately  before  and 
immediately  after  the  construction  of  the  viaduct,  and  this, 
although  the  construction  of  the  viaduct  may  have  been  an 
absolute  damage,  and  the  market  value  may  have  been  kept 
up,  in  spite  thereof,  by  the  general  appreciation  of  property 
resulting  from  other  causes. 

The  Herrmanns  contended  that  extensive  improvements, 
aside  from  the  building  of  the  viaduct,  were  in  progress  in 
the  city,  the  effect  of  which  was  to  enhance  the  value  of 
property  very  considerably;  that  if  these  improvements  had 
not  been  made,  the  building  of  the  viaduct  would  have 
caused  the  property  of  the  Herrmanns  to  become  greatly 
depreciated  in  value;  and  that  it  was  only  because  of  the 
general  appreciation  of  property  from  all  these  improve- 
ments, that  appellant's  property  in  question  continued  to  be 
worth  in  the  market  as  much  after  the  viaduct  was  built  as 
before. 

Some  evidence  tending  to  support  this  theory  ferept  into 
the  record,  notwithstanding  the  vigilance  of  the  court  in  ex- 
cluding such  evidence  from  the  jury.  Some  such  evidence 
was  excluded  by  the  court  of  its  own  motion,  against  the 
objection  of  plaintiffs  in  error.  The  case  may  be  properly 
considered  on  the  theory  that  there  was  evidence  actually 
before  the  jury,  or  which  would  have  been  before  the  jury 
but  for  the  rulings  of  the  court,  tending  to  show  that  exten- 
sive improvements,  other  than  the  building  of  the  viaduct 
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ill  question,  were  going  on  in  the  city,  whereby  there  was 
a  general  rise  of  value  throughout  the  city,  affecting  the 
property  of  plaintiffs  in  error,  and  that  but  for  this  general 
appreciation  of  values,  the  property  in  question  would  have 
been  worth  less  after  the  construction  of  the  viaduct  than 
before. 

If  these  are  the  actual  facts,  whv  are  not  the  Herrmanns 
entitled  to  damages  ?  All  other  citizens  enjoy  the  benefit 
of  a  general  rise  of  values;  but  these  two,  whose  property 
receives  no  special  benefit,  who  pay  tax^s  for  the  gen- 
eral improvements,  are  to  be  shorn  of  their  advantages  from 
general  appreciation  by  having  such  inci*ease  of  value  set 
off  against  their  special  damages.  That  is  to  say,  as  has 
been  suggested  in  the  argument,  if  a  certain  man  has  one 
hundred  bushels  of  corn  worth  fifty  cents  per  bushel,  and 
another  takes  fifty  bushels  from  him,  the  owner  is  not  dam- 
aged provided  the  price  of  corn  should  increase  to  one  dol- 
lar per  bushel !     Can  this  be  the  law  ?    We  think  not. 

It  ma}'^  be  admitted  that  in  many  cases  the  difference  in 
market  value  before  and  after  the  improvement,  furnishes 
a  sufficiently  accurate  rule  for  the  ascertainment  of  the  dam- 
ages. Generally,  the  property  does  not  rise  in  value  to  any 
appreciable  extent  from  other  causes  during  the  progress  of 
the  work  which  produces  the  damages.  But  suppose  a  case 
in  which  the  general  growth  of  the  city  doubles  the  value 
of  the  property  while  the  particular  work  is  progressing; 
is  the  owner  to  have  this  general  enhancement  of  values  set 
off  against  his  special  damages?  Is  it  more  in  accord- 
ance with  the  principles  of  justice  to  say  that,  inasmuch  as 
the  damages  to  which  one  is  entitled  must  be  special  dam- 
ages to  his  property  from  the  particular  work,  and  not  dam- 
ages suffered  by  the  community  generally,  or  arising  from 
other  causes,  so  the  benefits  set  off  against  such  special  dam- 
ages must  be  special  benefits,  and  not  a  general  appreciation 
of  property  arising  either  from  the  particular  work,  or  from 
independent  causes. 

It  seems  to  be  the  well  settled  law  of  this  State  that  any 
mere  general  and  public  benefit  or  increase   in  value  re- 
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ceived  by  the  property  in  common  with  other  lands  in  the 
neighborhood,  should  not  be  taken  into  consideration  in  es- 
timating the  damages.  Page  et  al.  v.  C,  M.  &  St.  P.  Ry. 
Co.,  70  III.  324;  C.  &  E.  R.  R.  Co.  v.  Blake,  116  111.  163;  Vil- 
lage of  Hyle  Park  v.  Washington  Ice  Co.,  117  111.  233; 
Washington  Ice  Co.  v.  City  of  Chicago,  147  111.  327;  City  of 
Bloomington  v.  Pollock,  38  111.  App.  133,  affirmed  in  141 
lU.  346. 

The  case  of  Springer  v.  City  of  Chicago,  135  111.  552, 
holds  no  more  than  that,  in  estimating  benefits  and  damages 
to  property  not  taken,  the  whole  of  the  particular  improve- 
ment should  be  considered,  on  the  ground  that  part  of  it 
might  prove  a  damage,  while  the  entire  improvement  might 
prove  a  benefit.  This  is  but  fair,  and  in  no  manner  con- 
travenes the  view  of  the  law  announced  in  this  opinion,  in 
which  it  is  held  that  a  general  appreciation  of  property, 
arising  either  from  a  particular  work  or  from  independent 
causes,  can  not  be  allowed  as  a  set-off  against  damages  pro- 
duced by  the  particular  improvement. 

For  the  errors  indicated  the  Judgment  is  reversed  and  the 
cause  is  remanded. 
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Kingman  &  Co.,  a  Corporation,  etc.^  r.  H.  G.  Reinemer  I"m  m 
and  Phillip  Knebel,  Partners,  under  the  Name  ^ 

of  U.  G.  Reinemer  &  Co.;  H.  G.  Reine- 
mer and  Phillip  Knebel. 

George  Hotz,  SheriflT  of  Madison  County,  v.  Frederick  W. 
Fritz,  Assignee  of  H.  G.  Reinemer  &  Co. 

1.  FRAUi>~/n  Procuring  the  Execution  of  Judgment  Notes. — Where 
the  members  of  a  firm,  being  insolvent,  were  induced  by  the  agent  of 
one  of  its  creditors  to  execute  judgment  notes  for  the  amount  of  the  in- 
debtedness due  him,  under  the  impression  that  they  were  ordinary  prom- 
issory notes,  and  in  ignorance  of  their  true  character,  upon  a  motion 
made  by  the  assignee  of  said  firm  (it  having  made  an  assignment  after 
the  execution  of  said  notes)  to  set  aside  a  judgment  entered  upon  said 
note,  it  was  held  that  the  court  hearing  the  motion  was  justified  in  find- 
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ing  that  the  making  of  said  notes  was  obtained  by  fraud  of  the  ag^it, 
with  the  intention  of  obtaining  a  judgment  and  immediate  execution, 
seizing  the  property  of  the  firm,  selling  the  same,  and  applying  the  pro- 
ceeds to  the  payment  of  his  principal's  debt,  to  the  exclusion  of  other 
creditors. 

2.  Same— Precaution  in  Signing  Promissory  Notes, — ^The  fact  as  to 
whether  the  makers  of  a  promissory  note,  alleged  to  have  been  obtained 
by  fraud,  exercised  proper  precaution  and  examined  the  note  before 
signing,  is  a  question  of  fact  for  the  court  when  trying  the  issue  without 
a  jury. 

8.  Demand — When  Not  Necessary  in  Replevin, — ^When  the  defendant 
in  replevin  pleads  the  general  issue,  property  in  himself  and  in  third 
parties  whose  bailiff  he  is,  avows  the  taking  and  demands  a  return,  it  is 
not  necessary  for  the  plaintiff  to  prove  a  demand  for  the  goods  previous 
to  the  issuing  of  the  writ  of  replevin. 

4.  Judgments  by  Confession— Afof  ion  to  Vacate—  When  to  he  Filed.— 
A  motion  to  vacate  a  judgment  filed  at  the  next  ensuing  term  of  court 
after  the  confession  of  the  judgment  in  vacation  is  in  apt  time. 

5.  Same —  Upon  Void  Notes, — A  judgment  note  obtained  by  the  fraud 
of  an  agent  of  the  payee,  is  void,  and  no  recovery  can  be  had  upon  it  as 
against  the  makers  by  the  payee.    A  judgment  entered  upon  it  is  illegal. 

6.  Execution— Upon  Fraudulent  Judgment— An  execution  issued 
upon  a  judgment  obtained  by  fraud,  is  also  tainted  with  the  original 
fraud,  and  can  not  be  used  by  the  plaintiffs  in  the  judgment  as  a  means 
to  effectuate  the  fraudulent  puipose.  Nor  will  it  justify  the  sheriff  in 
taking  the  goods  of  the  defendant  under  it 

Replevin  and  Motion  to  Yacate  Jndgment,  entered  upon  a  judg- 
ment note.  In  the  Circuit  Court  of  Madison  County;  the  Hon.  George 
W.  Wall,  Judge,  presiding.  Declaration  in  replevin.  Pleas  (1)  non 
cepit;  (2)  non  detinet;  (3)  property  in  a  third  party;  (4)  property  taken 
by  virtue  of  an  execution,  etc. ;  (5)  property  in  the  defendant.  Trial  by 
the  court  without  a  jury;  finding  and  judgment  for  plaintiff;  appeal  by 
defendants.  Submitted  at  the  August  term,  1894.  Affirfaied.  Opinion 
filed  Majch  23,  1895. 

Statement  of  the  Case. 

In  June,  1893,  Reinemer  &  Co.,  hardware  merchants  at 
Grantfork,  Illinois,  found  they  were  indebted  to  such  an 
extent  that  they  could  not  continue  business  without  assist- 
ance, and  arranged  with  a  number  of  their  friends,  men  of 
means,  to  form  a  corporation,  take  the  firm's  stock  of  goods 
at  a  stipulated  price,  pay  all  debts  of  said  firm  then  due,  and 
the  other  debts  as  they  matured,  and  among  others  a  debt 
of  about  $4,950,  owing  to  Kingman  &  Co.,  of  which  only 
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about  $1,400  was  then  due,  a  small  part  of  the  balance  be- 
coming due  July  1st,  and  the  residue  on  September  1,  1893. 
All  arrangements  for  the  organization  of  the  corporation 
had  been  made.  Money  had  been  provided  for  to  pay  the 
matured  indebtedness,  and  on  June  22, 1893,  a  committee  of 
the  stockholders,  appointed  for  that  purpose,  were  engaged 
with  members  of  the  firm  in  invoicing  the  goods.  While 
thus  engaged,  Roberts,  an  agent  of  Kingman  &  Co.,  came  in 
the  store,  and  after  some  talk  with  Reinemer  and  his  partner, 
Knebel,  induced  them  to  execute  two  notes  of  that  date,  one 
for  $1,424.34,  due  July  1,  1893,  the  other  for  $3,536.27,  due 
September  1,  1893,  each  bearing  seven  per  cent  interest. 
These  notes  turned  out  to  be  judgment  notes,  and  on  the 
next  day  Roberts  caused  a  judgment  by  confession  to  be 
entered  before  the  clerk  in  vacation,  on  said  notes,  in  favor 
of  Kingman  &  Co.,  for  $5,450.06  and  costs,  and  on  the  same 
day,  June  23d,  ordered  execution  to  be  issued  thereunder  to 
the  sheriflf,  who  on  the  evening  of  that  day  levied  it  on  the 
entire  stock  of  Reinemer  &  Co.,  and  all  further  proceedings 
by  said  corporation  were  stopped. 

On  June  26  and  27,  1893,  deeds  of  assignment  to  F.  W. 
Fritz  were  executed  by  said  firm  of  Reinemer  &  Co., 
the  individual  members  thereof  conveying  all  the  firm  and 
individual  property  and  assets  not  exempt,  for  the  benefit  of 
their  creditors  under  the  statute,  and  all  the  necessary  steps 
were  taken  as  required  by  the  statute  to  invest  the  assignee 
with  the  title,  right  of  possession  and  control  of  the  prop- 
erty and  assets  so  conveyed. 

At  the  October  term,  1893,  it  being  the  first  term  of  the 
Circuit  Court  of  said  county  held  after  the  said  confession 
of  judgment,  a  motion  in  writing  was  made  by  Reinemer  & 
Co.,  F.  W.  Fritz,  assignee,  and  creditors  of  said  firm,  to 
vacate  said  judgment.  This  motion  set  forth  several  rea- 
sons why  said  judgment  should  be  vacated  and  set  aside, 
and  was  supported  by  affidavits.  The  principal  and  most 
conclusive  reason  so  set  forth  is,  that  the  making  of  said  firm 
notes,  for  which  the  judgment  was  confessed,  was  obtained 
by  the  fraud  of  Roberts,  the  agent  of  Kingman  &  Co.    At 
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said  term  the  motion  was  continued  to  the  March  term, 
1894. 

On  June  27,  1893,  the  assignee  filed  his  affidavit,  and 
caused  a  writ  of  replevin  to  be  issued  to  the  coroner  against 
said  sheriflF,  for  the  stock  of  goods  levied  upon  under  the 
execution  mentioned,  and  tFie  assignee  having  furnished  and 
delivered  to  the  coroner  the  necessary  replevin  bond,  the 
writ  of  replevin  was  executed  by  taking  and  delivering  to 
the  assignee  the  said  stock  of  goods,  and  summoning  the 
sheriflf  to  appear  at  the  October  term,  1893,  of  the  Madison 
Circuit  Court,  at  which  term  the  cause  was  continued  to  the 
March  term,  1894,  of  said  court.  At  the  March  term  the 
motion  to  vacate  and  the  suit  in  replevin  were  consolidated 
and  tried  by  the  court  by  agreement  without'a  jury.  Evi- 
dence was  introduced  and  heard  by  the  court  on  behalf  of 
the  several  parties,  and  the  court  was  requested  on  behalf 
of  Kingman  &  Co.,  to  hold  propositions  No.  1  to  No.  8, 
inclusive,  to  be  the  law. 

The  several  propositions  and  the  ruling  on  each  are  as 
follows : 

First.  The  court  is  asked  to  declare  the  law  to  be :  That 
if  Reinemer  &  Co.,  and  Reinemer  and  Knebel,  as  indi- 
viduals, knew  that  they  were  signing  a  judgment  note  at 
the  time  they  signed  the  notes  in  controversy,  then  the 
judgment  of  the  court  should  be  a  dismissal  of  the  motion 
to  vacate  the  judgment  herein,  and  the  judgment  should  be 
entered  for  the  defendants  in  the  replevin  suit.     (Held.) 

Second.  The  court  is  asked  to  declare  the  law  to  be : 
That  it  was  the  duty  of  Reinemer  &  Co.,  arid  Reinemer 
and  Knebel,  as  individuals,  to  read  the  notes  before  they 
signed  them,  and  if  they  did  not  do  so  they  will  still,  as  a 
matter  of  law,  be  presumed  to  know  what  was  contained  in 
the  notes  at  the  time  they  signed  them,  in  the  absence  of 
proof  to  the  contrary.    (Held.) 

Third.  The  court  is  asked  to  declare  the  law  to  be : 
That  if  Reinemer  &  Co.,  or  as  individuals,  signed  the  not^s 
in  question,  unless  fraud  be  shown  by  a  preponderance  of 
evidence,  the  judgment  of  the  court  should  be  for  the  dis- 
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raissal  of  the  motion  to  vacate  the  judgment  and  judgment 
for  the  defendant  in  the  original  replevin  suit.     (Held.) 

Fourth.  The  court  is  asked  to  declare  the  law  to  be: 
That  no  one  in  the  motion  herein  to  vacate  the  judgment 
can  have  any  standing  except  Fritz,  the  assignee  of  Eein- 
emer  &  Co,  And  if  Reinemer  &  Co.,  or  Reinemer  and 
Knebel  as  individuals,  could  not  take  advantage  of  this 
motion,  then  no  others  can.    (Held.) 

Fifth.  That  although  it  may  appear  from  the  evidence 
that  at  the  time  of  the  execution  of  the  notes,  Roberts,  the 
representative  of  Kingman  &  Co.,  said  to  Reinemer  and 
Knebel  that  they  could  have  further  time,  yet  unless  it  ap- 
pears that  said  Roberts  had  authority  to  bind  Kingman  & 
Co.  by  such  promise,  the  judgment  of  the  court  should  be 
that  the  motion  to  vacate  judgment  should  be  dismissed 
and  judgment  for  defendant  in  replevin  suit.    (Refused.) 

The  conclusion  does  not  necessarily  follow. 

Sixth.  The  court  is  asked  to  declare  the  law  to  be :  That 
Reinemer  and  Knebel  are  presumed  as  a  matter  of  law  to 
have  read  the  notes  herein  before  they  signed  them,  in  the 
absence  of  proof  to  the  contrary.    (Held.) 

Seventh.  The  court  is  asked  to  declare  the  law  to  be : 
That  before  the  judgment  herein  can  be  set  aside  for  fraud, 
fraud  must  be  conclusively  shown  from  the  evidence.  (Re- 
fused.) 

It  is  enough  if  the  fraud  alleged  be  established  by  the  pre- 
ponderance of  proof. 

Eighth.  That  before  the  judgment  can  be  set  aside  for 
fraudulent  representations  made  by  Roberts  to  Reinemer  and 
Knebel  it  must  further  appear  from  the  evidence  that  such 
fraudulent  misrepresentations  induced  the  execution  of  the 
notes,  and  but  for  such  fraudulent  representations  said 
Ileinemer  and  Knebel  would  not  have  signed  them.    (Held.) 

The  court  sustained  the  motion,  set  aside  and  vacated  the 
judgment  by  confession,  found  the  issues  in  the  replevin 
suit  for  the  plaintiff,  ordered  that  he  retain  possession  of  the 
property  replevied,  and  entered  judgment  against  defend- 
ant for  costs.    An  appeal  in  each  case  was  taken,  and  by 
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agreement  one  appeal  bond  applying  to  the  two  appeals  was 
filed.  The  cases  are  consolidated,  and  to  be  heard  and  de^ 
cided  in  this  court  together. 

Dale,  Bradshaw  &  Terry,  attorneys  for  appellant. 

C.  L.  Cook  and  Travous  &  Warnock,  attorneys  for  appel- 
lees. 

Mr.  Justice  Green  delivered  the  opinion  of  the 
Court. 

The  means  by  which  the  makers  of  the  judgment  notes 
were  induced  to  execute  them,  is  the  vital,  controlling  ques- 
tion involved,  touching  which  there  is  a  conflict  of  evidence. 
We  are  of  the  opinion  the  court  was  warranted  in  finding, 
by  a  preponderance  of  the  evidence,  that  Koberts  wa«  an 
agent  of  Kingman  &  Co.,  and  was  apprised  on  the  21st  of 
June,  1893,  by  Knebel,  of  the  organizing  of  the  corporation 
as  mentioned  in  the  preceding  statement.  That  on  the 
evening  of  that  day  he  informed  Kingman  &  Co.  of  that 
fact,  and  was  instructed  to  go  back  to  Grantfork  and  get 
money,  security  or  judgment  notes  from  Eeinemer  &  Co. 
for  the  amount  of  their  indebtedness,  and  in  accordance 
with  this  instruction  did  go  back  on  June  22d  to  the  store 
of  Eeinemer  &  Co.,  and  found  there  the  committee  appointed 
by  said  corporation,  and  both  members  of  said  firm  busily 
engaged  in  invoicing  the  goods.  That  a  part  only  of  the 
firm  debt  to  Kingman  &  Co.,  about  $4,950,  was  then  due; 
a  small  part  of  the  balance  was  due  July  1, 1893,  and  the 
residue  September  1,  1893. 

That  Roberts  importuned  Eeinemer  to  settle  .this  indebt- 
edness by  notes,  maturing  July  1st  and  September  1st,  for 
the  reason  his  firm  wished  to  close  up  this  account  before 
the  corporation  took  hold,  and  would  not  push  the  collec- 
tion of  the  notes  but  would  give  two  or  three  weeks  exten- 
sion if  not  paid  at  maturity.  That  Eeinemer  finally  cour 
sented,  and  said  he  would  get  some  blank  notes  of  the  kind 
the  firm  had  usually  given  Kingman  &  Co.,  fix  the  matter 
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up  and  give  security;  but  Eoberts  replied  that  would  not  be 
necessary,  as  he  had  some  of  the  same  kind  of  blank  notes, 
and  did  not  want  any  security;  and  Roberts  then  went  into 
the  private  office,  fixed  up  a  settlement  sheet  with  the  book- 
keeper, filled  up  the  judgment  notes,  and  Reinemer  and 
Knebel  were  called  in  and  signed  the  same  without  examina- 
tion, relying  upouxthe  honesty  of  Roberts  and  the  truthful- 
ness of  his  representations  as  to  the  character  and  contents 
of  the  notes,  each  believing  them  to  be  ordinary  promissory 
notes,  such  as  they  had  been  in  the  habit  of  giving  King- 
man &  Co.,  due  July  1st  and  September  1st,  respectively,  and 
not  knowing  they  were  judgment  notes,  and  not  intending 
to  execute  notes  of  that  character.  The  evidence  justified 
the  conclusion  that  the  making  of  said  notes  was  obtained 
by  the  fraud  of  Roberts,  with  the  purpose  of  obtaining  a 
judgment  and  immediate  execution,  seizing  the  entire  stock, 
selling  the  same  thereunder,  and  applying  the  proceeds  to 
the  payment  of  the  debt  of  Kingman  &  Co.,  to  the  exclusion 
of  other  creditors. 

It  is  said,  however,  on  behalf  of  appellants,  that  Reine- 
mer and  Knebel  did  not  exercise  proper  precaution  and 
examine  the  notes  before  signing,  and  hence,  can  not  be 
heard  to  dispute  their  validity.  This  was  a  question  of  fact 
for  the  court  acting  in  place  of  a  jury.  Taylor  v.  Atchison, 
54  IlL  196;  Leach  v.  Nichols,  55  111.  273;  Munson  v.  Nichols, 
62  111.  111. 

The  evidence  shows  that  intimate  business  relations  had 
existed  for  years  between  said  firm  of  Reinemer  &  Co.  and 
Kingman  &  Co.  That  they  had  never  been  asked  by  the 
latter  firm  to  give  a  judgment  note,  and  both  parties  were 
busy  and  in  a  hurry,  and  Roberts  claimed  he  was  anxious 
to  get  away  at  the  time  the  notes  were  executed,  and  there 
was  nothing  in  his  manner,  or  statements  to  them,  that 
would  awaken  distrust,  but  everything  justified  them  in 
relying  upon  his  honesty,  and  the  integrity  of  the  firm  who 
sent  him,  to  protect  them  from  imposition  or  fraud  in  a 
business  transaction,  and  the  court  could  properly  find  the 
makers  of  the  notes  were  not  guilty  of  negligence  in  view 
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of  all  the  surrounding  circumstances.  It  is  also  claimed  that 
no  demand  was  made  of  the  sheriff  by  Fritz  for  the  goods 
before  commencing  the  replevin  suit.  Under  the  pleadings 
and  evidence  no  demand  was  necessary.  Bnttere  v.  Haugh- 
wout,  42  in.  18;  Hardy  v.  Keeler,  56  111.  152;  Farwell  v. 
Hanchett,  120  111.  573. 

There  was  no  error  in  refusing  to  declare  the  law  to  be  as 
requested  in  the  refused  propositions,  and  in  modifying 
those  Avhich  were  modified,  and  those  which  the  court  held 
to  be  the  law  were  quite  as  favorable  to  appellants  as  they 
had  the  right  to  demand.  The  motion  to  vacate  the  judg- 
ment was  filed  at  the  next  ensuing  term  of  court  after 
judgment  was  confessed,  and  was  filed  in  apt  time.  The  con- 
clusion reached  by  us  is  that  the  execution,  of  the  judgment 
notes  having  been  obtained  by  the  fraud  of  the  agent  of  the 
payee,  they  were  void,  and  no  recovery  could  be  had  there- 
for, as  against  the  makers,  by  the  payee.  Hence,  the  judg- 
ment entered  in  vacation  was  illegal  and  was  properly 
vacated  and  set  aside  on  the  motion  of  appellees.  The  ex- 
ecution, issued  to  satisfy  a  judgment  obtained  by  fraud,  is 
also  tainted  with  the  original  fraud  and  can  not  be  availed 
of  by  Kingman  &  Co.  and  used  as  a  means  to  effectuate  the 
fraudulent  purpose.  Hence,  said  writ  did  not  justify  the 
taking  of  the  stock  of  goods  by  the  sheriff,  and  the  issues  in 
the  replevin  suit  were  properly  found  in  favor  of  the  plaint- 
iff, and  the  order  and  judgment  of  the  court  on  the  finding 
was  right.  By  this  finding  and  judgment,  and  the  order 
vacating  and  setting  aside  the  judgment  confessed,  justice  to 
all  the  parties  is  secured.  The  debt  of  Kingman  &  Co. 
is  filed  as  a  claim  against  the  insolvent  estate,  the  net  pro- 
ceeds of  which  will  be  used  for  the  payment  of  that  claim 
and  the  other  indebtedness  of  the  insolvent  firm,  without 
preference  or  undue  advantage  being  given  to  any  creditor. 

The  order  and  judgment  on  the  said  motion  and  judg- 
ment in  the  replevin  suit  are  affirmed. 
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Illinois  Central  Railroad  Company  y.  Matilda  Robinson. 

1.  Verdicts— -^J^^^*^^^  ^/  Jurors — Competent  to  Sustain, — When  a 
juror  in  his  counter-affidavit  contradicls  charges  of  misconduct  on  his 
part,  made  in  affidavits  read  in  support  of  a  motion  for  new  trial,  the 
court  will  be  sustained  in  denying  the  motion. 

2.  Damages — Questions  for  the  Appellate  Court.  — The  Supreme  Court 
has  uniformly  held,  since  the  organization  of  Appellate  Courts,  that  the 
measure  of  damages  in  actions  for  personal  injuries  is  a  question  to  be 
finally  settled  by  these  courts,  and  decline  to  interfere,  either  upon  the 
ground  that  the  damages  assessed  are  inadequate  or  excessive. 

3.  Elements  of  Dam\qe&— Suffering  in  Body  and  Mind,— Where 
suffering  in  body  and  mind  is  the  result  of  injuries  caused  by  negligence, 
it  is  proper  to  take  tliem  into  consideration  in  estimating  the  amount  of 
damages. 

4.  Compensatory  Damages — For  Personal  Injuries, — Compensatory 
damages  recoverable  for  personal  injuries  are  not  limited  to  those  injuries 
which  impair  or  destroy  the  ability  of  the  person  injured  to  earn  money 
for  his  own  support  or  for  the  support  of  his  family,  but  in  estimating 
such  damages,  pain  and  suffering,  shattering  of  the  nervous  system,  per- 
manent physical  injuries  reducing  one  to  the  condition  of  a  physical 
wreck  and  hopeless  invalid,  incapacitated  to  enjoy  the  pleasures  of  life, 
whether  the  injured  was  a  wage  earner  or  not,  are  proper  elements  to  be 
considered  by  the  jury  in  assessing  damages  and  tlie  court  in  entering 
judgment  on  the  verdict. 

5.  EXCESSIVB  Damages— IVTiai  Are  iVb^.—When  an  unmarried 
woman,  thirty-five  years  of  age,  enjoying  excellent  health,  strong  and 
active,  her  physical  condition  unimpaired,  received  injuries,  from  the  re- 
sult of  which  she  suffered  great  pain,  and  became  and  continued  unable 
to  endure  fatigue  or  take  active  exercise  as  she  had  been  accustomed, 
and  her  nervous  system  is  permanently  shattered,  a  verdict  of  $7,000  is 
not  excessive. 

6.  Vebi>icts — The  Result  of  Passion  or  Prajudice, — On  appeal,  a 
court  of  review  seldom  substitutes  its  judgment  on  the  question  of  dam- 
ages in  cases  of  personal  injuries  for  that  of  the  jury  and  court  below^ 
and  ought  not  to  do  so  without  it  is  apparent  that  the  jury  were  influ- 
enced by  passion  or  prejudice  in  making  the  assessment. 

7.  TBIAIA—Conclusions  from  Statements  of  the  TrialJudge. — It  does 
not  follow  because  the  court  stated  after  argument  on  the  motion  for  a 
new  trial  that  the  damages  assessed  by  the  jury  were  excessive  and  that 
a  portion  must  be  remitted,  that  for  such  reason  alone  the  amount  of 
damages  found  was  too  great,  or  that  the  verdict  ought  to  be  set  aside. 

8.  iiEMiTTrrxm—Practice  of  Entering. — ^The  practice  of  refusing  to 
enter  judgment  upon  verdicts  unless  a  portion  is  remitted,  is  so  common 
and  such  action  so  promotive  not  only  of  justice  but  of  an  ending  of 
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litigation,  that  it  is  almost  essential  to  the  proper  conduct  of  a  jury  trial 
that  the  court  should  possess  such  power. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  a  judgment 
of  the  Circuit  Court  of  Marion  County;  the  Hon.  George  W.  Waix, 
Judge,  presiding.  Declaration  in  case;  plea  of  not  guilty;  trial  by  jury; 
verdict  of  guilty.  Appeal  by  the  defendant.  Submitted  at  the  August 
term,  18d4.    Affirmed.    Opinion  filed  March  23,  1895. 

Statement  of  the  Case. 

Appellee  brought  this  suit  to  recover  damages  for  personal 
injuries  received  by  her  while  being  carried  as  a  passenger 
on  appellant's  train,  March  22,  1892.  The  cause  was  tried 
by  a  jury,  who  returned  a  verdict  finding  defendant  guilty 
and  assessing  plaintiff's  damages  at  $9,500.  Defendant  en- 
tered a  motion  for  a  new  trial,  and  afterward,  on  February 
26,  1894:,  after  the  motion  was  argued,  the  court  stated  the 
damages  ^vere  excessive,  and  unless  the  plaintiff  would  remit 
$2,500  thereof  a  new  trial  would  be  awarded.  Thereupon 
plaintiff's  attorney  entered  a  remittitui^  of  $2,500,  and  tlie 
court  overruled  the  motion  for  a  new  trial,  and  entered  judg- 
ment for  $7,000  and  costs  for  plaintiff.  Defendant  took 
this  appeal. 

William  II.  Gkeen,  attorney  for  api^ellant. 

HoFF  &  HoFF  and  J.  P.  Jeffries,  attorneys  for  appellee. 

Mr.  Justice  Green  delivered  the  opinion  of  the  Court. 

It  is  not  claimed  on  behalf  of  appellant  that  the  negli- 
gence charged  was  not  proven,  or  denied  that  personal  in- 
juries to  appellee  resulted  therefrom.  But  we  are  asked  to 
reverse  the  judgment  for  one,  or  all,  of  the  following  rea- 
sons :  "  First.  The  prejudice  of  the  juryman  Whitechurch, 
as  shown  by  Ilallam's  affidavit,  and  the  conduct  of  the  jury 
as  shown  in  the  affidavit  filed  by  appellee,  are  cause  for  a 
new  trial.'' 

^'  Second.  The  damages  are  vindictive  and  excessive,  and 
therefore  the  verdict  should  have  been  set  aside." 
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"  Third.  The  statement  of  the  court  to  the  jury  that 
the  damages  were  excessive,  and  that  in  order  to  prevent 
the  grd,nting  of  a  new  trial  the  sum  of  $2,500  should*  be  re- 
mitted, and  the  entering  by  appellee  of  a  remittitur  of 
$2,500,  show  that  the  verdict  was  not  the  verdict  of  the 
jury  and  should  have  been  set  aside." 

As  to  the  first  reason,  Hallam  in  his  affidavit  states, 
"that  on  January  17,  1894,  said  juror  stated  to  affiant,  'I 
am  prejudiced  against  the  railroad  company '  (meaning  the 
above  defendant)  *  and  I  don't  deny  it.'  And  he  gave  affi- 
ant to  understand  that  said  prejudice  was  pre-existing." 
Whitechurch,  in  his  counter  affidavit,  flatly  contradicts  Hal-  . 
lam,  and  says  he  felt  friendly  to  appellant  and  states  why 
he  felt  so;  and  that  part  of  his  affidavit  showing  the  difference 
of  opinion  express^  by  the  jurors  during  their  retirement, 
at  different  times,  as  to  proper  measure  of  damages,  even  if 
proper  to  be  considered,  as  tending  to  impeach  the  verdict, 
does  not  disclose  unusual,  or  improper  conduct  on  the  part 
of  the  jury,  but  rather  a  free  interchange  of  thought  and 
fair  discussion  of  a  material  question,  to  the  end  of  reaching 
a  conclusion  all  would  agree  was  fair  under  the  evidence. 
We  see  nothing  in  the  first  reason  assigned  requiring  the 
reversal  of  the  judgment  The  second  reason  raises  the 
question,  what  is  the  proper  measure  of  damages  under  the 
established  facts? 

A  ppellee  was  an  unmarried  lady,  thirty-five  years  of  age, 
without  any  trade  or  occupation,  living  with  her  parents  in 
Virginia.  Before  she  received  the  injuries  complained  of, 
she  enjoyed  excellent  health,  was  strong  and  active,  and 
her  physical  condition  unimpaired  by  any  ailment  or  in- 
firmity. As  a  result  of  said  injuries,  she  suffered  great 
pain  for  a  long  period,  and  yet  at  times  suffers  pain;  "she 
became,  and  continues  to  be  unable  to  endure  fatigue,  or 
take  active  exercise  as  she  had  been  accustomed  to,  and  her 
nervous  system  is  permanently  shattered. 

We  have  collated  the  following  cases,  some  from  each  of 
the  appellate  districts  of  the  State,  affirming  judgments  for 
damages  in  cases  like  this,  in  amounts  nearly  approximating 
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the  jadgment  in  this  case,  and  in  several  instances  much 
larger.  We  have  not  cited  decisions  of  the  Supreme  Court 
on  this  point  because  that  court  has  uniformly  held,  since 
appellate  courts  have  been  organized  in  this  State,  that  the 
measure  of  damages  in  actions  like  this  is  a  question  to  be 
finally  settled  by  the  Appellate  Court,  and  decline  to  inter- 
fere either  upon  the  ground  that  the  damages  assessed  are 
inadequate  or  excessive. 

Where  suffering  in  body  and  mind  is  the  result  of  iu  juries 
caused  by  negligence,  it  is  proper  to  take  them  into  consid- 
eration in  estimating  the  amount  of  damages. 

In  Chicago  City  Ey.  Co.  v.  Wilcox,  33  111.  App.  453, 
$15,000  were  assessed  as  damages  for  the  injury  to  a  child. 
The  court  says  these  damages  are  large;  that  appellee  is 
entitled  to  full  compensation,  not  limited  to  making  good 
the  probable  pecuniary  loss  to  him  of  a  leg;  his  life  is 
wrecked,  whether  for  business  or  for  pleasure. 

In  Penn.  Co.  v.  Backes,  35  111.  App.  375,  appellee's  ami 
was  crushed  and  had  to  be  amputated.  Jury  found  defend- 
ant guilty,  and  assessed  damages  at  $6,000.  The  court  de- 
clined to  disturb  the  verdict. 

In  L.  S.  &  M.  S.  Ey.  Co.  v.  Hundt,  41  111.  App.  220,  plaint- 
iff was  a  boy,  eighteen  years  old,  and  in  the  service  of  ap- 
pellant; earned  $1.25  per  day.  He  was  severely  injured; 
three  of  his  fingers  were  amputated,  the  fourth  rendered 
useless;  the  jury  awarded  $8,500  damages;  plaintiff  remitted 
$1,000  and  took  judgment  for  $7,600.  Court  says  that  the 
damages  are  liberal,  above  the  amount  usual  in  such  cases. 
The  appellee  is  not  entitled  to  vindictive  damages,  only 
compensatory;  but  the  law  confines  to  the  jury  the  fixing 
of  the  compensation,  and  they  are  not  restricted  to  the  pe- 
cuniary loss.  We  would  not  be  justified  in  disturbing  the 
verdict  on  the  ground  of  excess. 

In  M.  &  O.  V.  Godfrey,  62  111.  App.  564,  court  say,  dam- 
ages are  claimed  to  be  excessive.  Evidence  shows  appellee 
is  a  physical  wreck  since  his  injury;  before  that  time  he 
was  a  sound,  healthy  man.  It  is  very  diflScult  to  measure  the 
damages  for  such  an  injury.    On  appeal,  courts  seldom  sub- 
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stitute  their  judgment  for  that  of  the  jury  in  estimating 
them  without  it  is  apparent  the  jury  was  influenced  by  prej- 
udice or  passion.  There  is  nothing  in  this  record  to  indi- 
cate the  jury  was  so  influenced,  without  it  is  to  be  found  in 
the  amount  of  the  verdict  returned;  while  that  amount  is 
large,  yet  in  view  of  the  helpless  condition  of  appellee  and 
the  pain  and  suffering  he  endures,  vre  do  not  feel  that  we 
should  substitute  our  judgment  for  that  of  the  jury  and  the 
court  below. 

In  M.  &  O.  R.  R.  Co.  v.  Harmes,  52  111.  App.  650,  ap- 
pellee was  a  brakeman  in  the  employ  of  appellant ;  dam- 
ages, $5,000,  claimed  to  be  excessive.  It  is  said  this  is 
a  question  for  the  jury  to  determine;  unless  the  amount  is  so 
lai^  as  to  indicate  the  jury  in  fixing  that  amount  were  in- 
fluenced by  prejudice  or  passion,  the  verdict  given  could 
not  be  set  aside  on  the  ground  of  excessive  damages.  The 
jury  saw  the  injured  arm  and  character  of  the  mutilation 
and  heard  the  testimony  of  the  plaintiff  touching  the  pain 
and  suffering  that  he  had  undergone  and  still  suffered  from 
his  injury,  and  we  can  not  say,  in  view  of  the  evidence,  the 
amount  assessed  was  too  large. 

In  Chicago  Anderson  Pressed  Brick  Co.  v.  Eenbaiz,  51 
111.  App.  554,  appellee  was  injured  by  having  his  hand 
caught  in  a  defective  machine  of  his  employer,  the  jury 
assessed  the  damages  at  $12,500,  of  which  sum  $2,500  was 
remitted  on  suggestion  of  the  court.  In  the  opinion  it  is 
said  the  vertlict  was,  and  the  judgment  is,  for  a  large 
sum,  but  not  so  large  as  to  shock  our  sense  of  remedial 
justice. 

The  judgment  is  the  act  of  the  judge  of  the  court  before 
whom  the  cause  was  tried,  and  there  is  more  than  the  usual 
evidence  of  a  careful  consideration  of  the  sum  for  which 
judgment  should  be  rendered,  as  the  court  below  did  not 
enter  judgment  for  the  entire  amount  of  the  verdict,  and  we 
do  not  feel  warranted  in  interfering  with  the  conclusions 
of  the  trial  court,  and  its  judgment  is  aifirmed. 

In  I.  C.  R.  R.  Co.  V.  Wheeler,  50  111.  App.  205,  appellee 
recovered  $6,000  for  injuries  sustained  while  alighting  from 
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one  of  appellant's  trains.  He  was  seventy-two  years  of  aige 
and  was  somewhat  crippled  and  infirm  in  consequence  of  a 
previous  injury.  The  evidence  tended  to  show  that  appel- 
lee up  to  the  time  of  the  injury  was  possessed  of  his  normal 
powers  of  articulation  and  speech;  was  a  good  penman; 
but  that  because  of  the  injury  these  several  faculties  were  to 
a  considerable  extent  impaired;  that  his  power  of  moving 
about  was  impaired;  he  has  continuous  pain,  and  his  capac- 
ity to  sleep  has  been  seriously  interfered  with;  and  the 
judgment  was  affirmed,  the  court  holding  the  damages  were 
not  so  excessive  as  to  warrant  a  reversal  on  that  ground 
alone. 

.  In  Goldie  v.  Werner,  50  111.  App.  297,  appellee,  a  carpen- 
ter, while  working  for  appellant,  was  seriously  injured  by 
the  giving  way  of  a  scaffold  over  which  he  was  carrying  a 
heavy  piece  of  lumber.  The  verdict  was  for  $20,000;  a  remit- 
titur of  $12,500  was  entered  to  pi-event  the  granting  of  a  new 
trial;  it  was  urged  the  giving  of  so  large  a  verdict  and  re- 
quiring of  so  great  a  remittitur,  are  evidence  that  the  ver- 
dict was  the  result  of  passion  or  prejudice,  and  so  regarded 
by  the  trial  court.  Appellee  was  injured  permanently, 
crippled  and  disabled  for  life. 

What  sum  is  a  proper  compensation  for  his  injury  is  a 
matter  concerning  which  men  and  jurors  will  differ  largely. 
We  do  not  think  that  the  very  large  sum  shows  that  the 
jury  was  actuated  by  prejudice  or  passion.  In  a  certain 
sense,  there  is  no  adequate  compensation  for  such  injuries 
as  the  plaintiff  receiv^.  The  law  has  regard  to  human  in- 
firmities as  well  as  man's  necessities;  it  forbids  the  judge 
to  sanction  a  verdict  he  deems  unjust,  but  it  does  not  require 
that  he  refuse  to  add  his  judgment,  soberness  and  experi- 
ence to  the  decision  of  the  jury,  and  in  so  doing,  to  award  a 
result  more  equitable  than  either  setting  aside  or  wholly 
affirming  a  verdict 

In  J.,  A.  &  N.  Ry.  Co.  v.  Velie,  36  111.  App.  450,  appellee 
was  conductor  and  acted  as  brakeman  for  appellant,  and 
was  run  over  by  engine  of  appellant;  his  injury  was  severe; 
the  flesh  of  the  leg  was  shoved  up  and  pushed  back,  and  the 
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foot  was  crushed,  and  he  was  crushed  in  the  chest,  and  the 
ribs  were  torn  loose  from  the  breast  bone;  he  is  incapaci- 
tated from  ever  doing  any  labor,  and  has  suffered  great 
pain;  his  nervous  system  is  so  shattered  that  he  is  a  per- 
fect wreck.  Verdict,  $14,000  damages,  held  not  to  be 
excessive. 

In  C.  M.  &  St.  P.  Ry.  Co.  v.  Tando,  26  111.  App.  601, 
$5,000  damages  sustained.  In  C.  M.  &  St.  P.  Ry.  Co.  v. 
Harper,  26  111.  App.  621,  verdict  for  $5,000  sustained.  In 
C,  B.  &  Q.  R.  R.  Co.  V.  Sullivan,  21  111.  App.  580,  judgment 
for  $5,000  damages  affirmed.  In  C.  &  E.  I.  R.  R.  Co.  v.  Hol- 
land, 18  111.  App.  Report,  418,  appellee  was  injured  by  a  col- 
lision of  the  train  in  which  he  was  a  passenger,  and  the  train 
of  another  railroad  company;  he  was  thrown  against  the 
back  of  a  seat  and  seriously  and  permanently  injured; 
$25,000  were  assessed  for  the  injuries.  The  plaintiff  at  the 
time  of  the  injury  was  a  healthy,  robust  man;  age,  thirty 
years;  his  injuries  incurable;  nervous  prostration  and  debil- 
ity; this  condition  has  manifested  itself  in  continuous  suf- 
fering, in  great  nervous  excitability,  loss  of  appetite,  and  an 
almost  complete  and  permanent  loss  of  the  use  of  his  feet 
and  lower  limbs,  etc.;  damages  held  not  to  be  excessive.  The 
judgment  of  the  court  affirmed. 

From  the  rulings  in  these  cases  the  fair  deduction  is  that 
compensatory  damages  recoverable  for  personal  injuries,  are 
not  limited  to  those  injuries  which  impair  or  destroy  the 
ability  of  the  person  injured  to  earn  money  for  his  own  sup- 
port or  for  the  support  of  his  family,  but  in  estimating  such 
damages,  pain  and  suffering,  shattering  of  the  nervous  sys- 
tem, permanent  physical  injuries,  reducing  one  to  the  con- 
dition of  a  physical  wreck  and  hopeless  invalid,  incapaci- 
tated to  enjoy  the  pleasures  of  life,  whether  the  person 
injured  was  a  wage  earner  or  not,  are  proper  elements  to  be 
considered  by  the  jury  in  assessing  damages,  and  by  the 
court  in  entering  judgment  on  the  verdict;  and  on  appeal, 
the  court  of  review  seldom  substitutes  its  judgment  on  the 
question  of  damages  in  cases  of  this  character,  for  that  of 
the  jury  and  court  below^  and  ought  not  to  do  so  with- 
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out  it  is  apparent  the  jury  were  influenced  by  prejudice  or 
passion  in  making  the  assessment.  ^ 

As  regards  the  third  reason  assigned,  we  do  not  think  it 
follows,  because  the  court  stated  after  the  argument  on  the 
motion  for  a  new  trial  (but  not  to  the  jury,  as  counsel  for 
appellant  say)  that  the  damages  for  $9,500  were  excessive, 
and  that  $2,500  must  be  remitted,  leaving  the  amount  $7,000, 
that  for  such  reason  alone  the  judgment  was  for  too  much, 
or  that  the  verdict  ought  to  be  set  aside.  In  Libby  et  al. 
V.  Scherman,  50  111.  App.  131,  it  is  said  as  to  the  action  of 
the  court  in  requiring  a  remittitur  of  $3,500  to  be  made  un- 
der penalty  of  granting  a  new  trial,  "  We  do  not  think  that 
appellant  can  complain  of  such  action;  the  practice  of  refus- 
ing to  enter  judgment  upon  verdicts  unless  a  portion  there- 
of is  remitted,  is  so  common,  and  such  action  so  promotive 
not  only  of  justice,  but  of  an  ending  of  litigation,  that  it  is 
almost  essential  to  the  proper  conduct  of  a  jury  trial,  that 
the  court  should  possess  such  power."  See  also  I.  C.  R.  R.  Co. 
V.  Eberet,  74  111.  399.  Having  thus  disposed  of  the  reasons 
assigned  for  reversal  adversely  to  appellant's  contention, 
and  perceiving  no  good  or  sulficient  reason  for  reversal,  we 
aflSrm  the  judgment. 


Edward  McGuire^  Assignee^  ete*^  v.  H.  C.  Campbell. 

1.  Judgments  by  Confession— B:>irer  of  Courts  to  Open— Usury, — 
A  court  of  law  has  power  to  order  the  opening  of  a  judgment  rendered 
upon  a  cognovit,  where  usury  is  alleged  to  constitute  a  part  of  the  judg- 
ment, hear  the  pai-ties  and  reduce  the  amount  of  the  judgment,  or  set  it 
aside  altogether. 

2.  Same — Potoers  of  the  Court, — When  a  judgment  by  confession  by 
warrant  of  attorney  is  opened  and  the  defendant  allowed  to  plead,  the 
court  has  no  power  to  require  as  a  condition  precedent  that  the  defend- 
ant bring  into  court  the  money  supposed  to  .be  due,  but  the  judgment 
may  be  allowed  to  stand  as  security  until  after  the  trial  of  the  issues  ten- 
dered by  the  defendant. 

3.  VsvnY—EstahlisJied  by  Verbal  Testimony, — Verbal  testimony  is 
admissible  to  establish  the  fact  of  a  usurious  contract. 
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4.  Usurious  Contracts— Tf7ia<  is,  Within  the  Statute.— It  a  usuri- 
ous contract  is  made,  whether  express  or  implied,  at  the  time  of  or  sub- 
sequent to  the  entering  into  the  agreement  to  take  and  receive  more 
than  lawful  interest,  it  is  such  an  agreement  as  is  within  the  purview  of 
the  statute. 

5.  Usurious  Interest—Ohcc  Paid  Can  Not  be  Becovered  Back — 
Exception, — ^The  rule  that  usurious  interest  once  paid  voluntarily,  can 
not  be  recovered  back,  does  not  apply  where  the  transaction  has  not 
been  settled  and  closed,  and  the  lender  brings  suit  to  recover  an  alleged 
balance.  In  such  cases  the  borrower  may  defend  by  claiming  a  credit 
for  whatever  usurious  interest  he  has  paid  in  the  same  transaction. 

6.  Usurious  Transactions — New  Note^  Given, — The  fact  that  new 
notes  have  been  given  from  time  to  time,  does  not  change  the  case. 

7.  XJsGK^ —Penalty  for  Reserving,— The  effect  of  contracting  for  or 
reserving  usurious  interest,  whether  by  verbal  or  written  contract,  is  the 
forfeiture  of  all  the  interest. 

8.  PRACncB — In  the  Appellate  Court, — Reasons  for  a  reversal,  wliich 
were  not  among  the  grounds  for  a  new  trial,  will  not  be  considereil. 
The  appellant  is  confined  to  the  gi'ounds  stated,  and  must  be  held  to 
have  waived  all  causes  not  set  forth. 

Assumpsit,  on  a  promissory  note.  Confession  of  judgment;  motion 
to  open;  plea  of  usury;  appeal  from  the  Circuit  Court  of  Williamson 
County;  the  Hon.  Joseph  P.  Bobarts,  Judge,  presiding.  Heard  in  the 
Circuit  Court  at  the  August  term,  1894.  Affirmed.  Opinion  filed  March 
23.1895. 

Statement  of  the  Case. 

At  the  February  term,  1894r,  of  the  Williamson  Circuit 
Court,  judgment  in  favor  of  appellant  against  M.  C.  Camp- 
bell was  entered  by  confession,  upon  a  note  and  cognovit, 
for  $2,028.99.    The  note  is  as  follows : 

"  $1,374.80.  One  day  after  date  we,  or  either  of  us,  prom- 
ise to  pay  to  the  order  of  Rich  art  &  Campbell  the  sum  of 
thirteen  hundred  seventy-four  and  eighty  one-hundredths 
dollars,  and  in  case  the  said  sum  shall  not  be  paid  when  due, 
we  hereby  authorize  and  empower  any  attorney  at  law  of 
the  State  of  Illinois  to  appear  before  any  court  of  record 
and  confess  judgment  for  the  above  mentioned  sum  and  eight 
per  cent  from  maturity,  and  a  reasonable  attorney's  Lpe, 
and  to  release  all  errors,  and  waive  all  proceedings  in  the 
nature  of  a  stay  of  execution,  appeal  or  petition  in  error. 
Payable  at  the  banking  house  of  Richart  &  Campbell,  Car- 
bondale,  Illinois, 
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In  witness  whereof  we  have  hereunto  subscribed  our 
names,  and  affixed  our  seals,  this  1st  day  of  February,  1889. 

GooDALL  &  Campbell.     [Seal.] 
By  M.  C.  Campbell.     [Seal.]  " 

At  the  May  term,  1894,  of  said  court,  M.  C.  Campbell  en- 
tered his  motion,  supported  by  affidavit,  to  set  aside  the 
confessed  judgment  and  for  leave  to  plead  to  the  declara- 
tion on  the  merits.  Several  reasons  in  support  of  the  mo- 
tion were  assigned,  but  the  principal  ground  relied  on,  was 
that  said  note  is  usurious.  The  court  overruled  the  motion 
and  ordered  that  the  judgment  and  execution  be  stayed; 
that  defendant  be  permitted  to  plead  to  the  declaration,  but 
that  said  judgment  remain  in  full  force  as  to  the  lien  thereof, 
to  the  end  of  securing  the  plaintiff  in  whatever  sum  may  be 
found  due  him  from  defendant.  Thereupon  defendant 
pleaded  the  general  issue,  and  a  special  plea  as  to  all  but  five 
hundred  dollars  of  the  note  sued  on,  setting  up  substantially 
that  the  whole  amount  of  said  note  for  $1,374.99,  above  the 
sum  of  $500,  is  usurious  interest.  On  the  issues  prescribed 
by  the  pleas,  the  cause  was  tried  by  the  court,  by  agree- 
ment, and  a  finding  and  judgment  for  plaintiff  resulted,  for 
$500  damages  and  costs  of  suit,  to  reverse  which  judgment 
plaintiff  took  this  appeal. 

Wm.  W.  Clemens,  attorney  for  appellant. 

Duncan,  Rhea  &  Stephens,  attorneys  for  appellee. 

Mr.  Justice  Green  delivered  the  opinion  of  the  Court. 

In  support  of  the  motion  for  a  new  trial,  three  causes 
only  were  assigned,  viz.:  "  1st.  The  finding  is  contrary  to 
the  law  and  the  evidence  in  the  case.  2d.  The  court 
erred  in  admitting  improper  evidence  on  behalf  of  defend- 
ant, against  the  protest  and  objection  of  the  plaintiff  and 
in  setting  aside  the  confessed  judgment.  3d.  The  court 
erred  in  refusing  proper  evidence  offered  on  behalf  of 
plaintiff." 

A  court  of  law  has  power  to  order  the  opening  of  a  judg- 
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ment  rendered  upon  a  cognovit,  where  usury  is  alleged  to 
constitute  a  part  of  the  judgment,  and  hear  the  parties  and 
reduce  the  judgment,  or  set  the  judgment  aside.  Fleming 
V.  Jencks,  22  III.  475. 

Where  a  judgment  by  confession  under  a  warrant  of 
attorney  is  opened,  and  the  defendant  allow^ed  to  plead  a  de- 
fense, the  court  has  no  right  to  require  as  a  condition  prece- 
dent that  the  defendant  bring  into  court  the  money  sup- 
posed to  be  due,  but  the  judgment  may  be  allowed  to  stand 
as  a  security  for  the  creditor  until  after  the  trial  of  the 
issues  tendered  by  defense.  In  this  case,  the  motion  to  set 
aside  the  confessed  judgment  was  supported  by  the  same 
reasons  urged  in  support  of  the  motion  in  the  case  at  bar. 
Page  V.  Wallace,  87  111.  84. 

In  Heir  v.  Kaufman,  134  111.  p.  226,  it  is  said :  "  We  have 
held  in  a  number  of  cases  that  a  court  of  law  exercises  an 
equitable  jurisdiction  over  a  judgment  by  confession.  The 
debtor  may  move  to  set  aside  the  judgment  before  the  court 
of  law  which  rendered  it,  and  present  his  defense  to  the 
claim,  if  he  has  any,  but  the  creditor  will  be  protected  by 
permitting  the  judgment  to  stand  as  security.  Enforcement 
of  plaintiff's  lien  is  suspended;  the  judgment  is  merely 
stayed.  If  the  defense  is  successful  the  judgment  fails. 
The  action  of  the  trial  court  in  permitting  the  defendant  to 
plead  his  defense,  and  in  staying  the  confessed  judgment, 
for  the  reasons  set  up  in  support  of  the  motion,  is  sustained 
by  the  authorities  cited  and  was  not  erroneous.  It  was  not 
error  to  admit  the  parol  evidence  objected  to  by  plaintiff  to 
show  the  usury.  Verbal  testimony  is  admissible  to  estab- 
lish the  fact  of  usurious  contract.  McGill  v.  Ware,  4th 
Scam.  21.  If  a  usurious  contract  is  made,  whether  express 
or  implied,  at  the  time  or  subsequent  to  the  entering  into 
the  agreement,  to  take  and  receive  more  than  the  lawful 
interest,  it  is  such  an  agreement  as  is  within  the  purview  of 
the  statute.  Peddicord  v.  Connard,  85  IL.  104.  If  parol 
evidence  was  not  admissible  to  uncover  and  disclose  the 
real  usurious  contract,  where  one  existed,  the  salutary  pur- 
pose of    the  law  forbidding  usury  could  be  defeated  by 
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entering  into  a  written  contract  reserving  only  legal  interest, 
but  at  the  same  time  agreeing  verbally  to  pay  usurious  in- 
terest and  carrying  out  and  executing  the  verbal  contract. 
The  next  material  question  is,  was  the  usury  proved  as 
averred  in  the  special  plea,  and  if  so,  was  the  amount  of 
damages  allowed  the  full  amount  plaintiff  was  entitled  to 
recover  under  the  evidence  ?  The  original  transaction  be- 
tween the  firm  of  Richart  &  Campbell,  of  whose  estate 
appellant  became  assignee,  and  the  firm  of  Goodall  &  Camp- 
bell, of  which  firm  appellee  was  a  member,  was  a  loan  by 
the  first  named  firm  to  the  last  named,  on  February  22, 
1876,  of  $1,000,  and  $500  of  this  amount  was  paid  the  next 
day,  and  the  contract  was  verbally  made  to  pay  twelve  per 
cent  interest  on  the  loan,  and  the  same  usurious  contract 
existed  during  all  the  time  up  to  and  at  the  time  the  judg- 
ment was  confessed.  Between  the  time  of  the  payment  of 
said  $500  and  March  1, 1879,  the  usurious  interest  amounted, 
to  $185,  of  which  sum  $105  was  paid,  and  on  March  5, 1879, 
the  borrowers  gave  a  renewal  note  for  $580,  which  included 
the  balance  of  usurious  interest  unpaid.  The  loan  was  con- 
tinued without  other  renewal  by  note  until  the  note  sued  on 
was  executed,  and  that  note  was  made  up  of  the  note  for 
$580  and  usurious  interest  thereon  at  twelve  per  cent,  and 
another  debt  of  $105.  On  March  1,  1879,  deducting  $500 
principal  and  $105  usurious  interest  paid,  from  the  $1,000 
loaned,  which  under  the  law  were  proper  deductions,  $395 
was  the  amount  then  due,  and  adding  to  it  the  principal  of 
$105  debt  included  in  the  sum  of  the  note  sued  on,  and  deduct- 
ing all  the  usurious  interest,  there  would  remain  due  plaint- 
iff $500,  as  found  by  the  court.  The  rule  that  usurious 
interest  once  paid,  voluntarily,  can  not  be  recovered  badk, 
does  not  apply  where  the  transaction  has  not  been  settled 
and  closed,  and  the  lender  brings  suit  to  recover  an  alleged 
balance.  In  such  case  the-  borrower  may  defend  by  claim- 
ing a  credit  for  whatever  usurious  interest  he  has  paid  in  the 
same  transaction.  The  fact  that  new  notes  have  been  given 
from  time  to  time,  does  not  change  the  case.  Saylor  v. 
Daniels,  37  111.  331;  Harris  v.  Bressler,  119  111.  467,  over- 
ruling  First  Nat.  Bank,  108  111.  633. 
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The  effect  of  contracting  for  or  reserving  usurious  interest, 
whether  by  verbal  or  written  contract,  is  the  forfeiture  of 
all  interest  This  statutory  provision  applies  in  this  case. 
See  also,  Harris  v.  Bressler,  mpra.  The  error  assigned,  that 
the  court  did  not  allow  any  sum  for  attorney's  fee,  we  can 
not  consider.  This  was  not  one  of  the  specific  reasons  filed 
in  support  of  the  motion  for  a  new  trial.  Where  certain 
points  in  writing  are  filed,  particularly  specifying  the 
grounds  relied  on  for  a  new  trial,  appellant  is  confined  to 
those  reasons  and  waives  all  causes  for  a  new  trial  not  so 
set  forth  in  the  court  of  review.  O.  O.  ife  F.  R.  V.  R.  R.  Co. 
V.  McMath,  91  111.  Ill,  112;  Con.  Coal  Go.  v.  Schaefer,  31 
III.  App.  368. 

Perceiving  no  reversible  error  in  the  record,  the  judg- 
ment is  affirmed. 


Athanas  Hoflknan  v.  6.  E.  Wetzel. 

1.  Verdict— W%«i  Not  to  he  Disturbed.— X  verdict  will  not  be  set 
aside  unless  it  is  manifestly  against  the  weight  of  the  evidence. 

Assmapslt,  for  goods  sold  and  delivered.  Appeal  from  the  Circuit 
Court  of  Madison  County:  the  Hon.  Georoe  W.  Wall,  Judge,  presid- 
ing. Submitted  at  the  August  term,  1894  Affirmed.  Opinion  filed 
March  28, 1895. 

Cyrus  L.  Cook  and  E.  Brbesb  Glass,  attorneys  for  appel*- 
lant 

Travocs  &  Warnock,  attorneys  for  appellee. 

Mb.  Presiding  Justioe  Scofield  delivered  the  opinion  of 
the  coukt. 

This  suit  was  brought  by  appellee  to  recover  from  appel- 
lant a  balance  of  $92.25,  alleged  to  be  due  for  goods  sold 
and  delivered.  Appellee  recovered  a  judgment  for  the  full 
amount  claimed  and  appellant  brings  the  case  to  this  court 
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by  appeal,  alleging  in  his  brief,  as  the  only  ground  for 
reversal,  that  the  verdict  is  not  warranted  by  the  evidence. 

To  justify  interference  by  this  court  on  this  ground,  the 
verdict  must  be  manifestly  against  the  weight  of  the  evi- 
dence. But  a  careful  reading  of  the  record  impresses  us 
with  the  belief  that  the  verdict  is  justified  by  the  evidence. 
True,  the  controversy  must  be  decided  upon  the  testimony 
of  the  two  parties  as  to  the  main  facts  of  the  case;  but 
appellant's  manner  of  testifying,  which  is  sometimes  evasive, 
and  sometimes  impudent,  discredits  his  testimony  suiii- 
ciently  to  justify  the  jury  in  finding  against  him.  A  wit- 
ness who  refuses  to  answer  proper  questions,  propounded 
not  only  by  his  opponent's  attorney,  but  also  by  the  court, 
can  not  complain  if  his  stubbornness  should  be  regarded  as 
impeaching  his  truthfulness. 

There  is  no  error  in  the  record,  and  the  judgment  is 
therefore  affirmed. 


Aaron  Mayer  v.  Mattie  8.  Lawrence. 

t.  Practicb — Motion  in  Arrest  after  Demurrer,  etc. — After  a  judg- 
ment o^  demurrer  there  can  be  no  motion  in  arrest  for  any  exception 
which  might  have  been  taken  on  the  demurrer. 

2.  Pleading — Mvyoinder  of  Counts. — Where  counta  in  assumpsit  and 
debt  were  joined  in  the  same  declaration,  to  whu  h  the  defendant  pleaded 
after  his  demurrer  was  overruled,  it  was  held  on  appeal  thai;  the  mis- 
joiner  was  not  a  sufficient  cause  for  reversal. 

8.  Rent — Action  for — Averments  and  Proof,— In  an  action  for  rent 
it  is  not  necessary  to  aver  or  prove  that  the  lessee  personally  entered  upon 
or  used  and  occupied  the  premises  before  he  can  recover  under  tlie  lease. 

4.  FiULCncE—Erroneaus  Ruling  on  a  Demurrer,  When  Not  Reversible 
Error, — A  defendant  wiU  not  be  permitted  to  complain  of  the  sustain- 
ing of  a  demurrer  to  his  plea  when  he  has  had  the  advantage  of  the 
same  defense  under  other  pleas. 

5.  Appellate  Coxjrt  Practicb— Jii^frw<»fton«  Not  Contained  in  the 
Abstraet. — ^The  Appellate  Court  wiU  not  consider  the  instructions  where 
those  given  by  a  complaining  party  are  not  contained  in  his  abstract. 

6.  Custom—  When  it  Does  Not  Prevail,  —A  custom  can  not  be  permit- 
ted to  prevail  against  the  unqualified  and  unequivocal  terms  of  a  written 
contract. 
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]>ebt,  for  rent.  Appeal  from  the  Coanty  Court  of  Gallatin  County; 
the  Hon.  D.  M.  Kinsall,  Judge,  presiding.  Submitted  at  the  August 
term,  1804.    Affirmed.    Opinion  filed  March  28,  1895. 

Jebse  E.  Babtley  and  McEernon  &  Millspavgh,  at- 
torneys for  appellant. 

Carl  Koedel,  attorney  for  apj^ellee. 

Mb.  Presiding  Justice  Soofield  delivered  the  opinion  of 
the  coubt. 

This  was  an  action  of  debt,  in  which  the  pleader  inad- 
vertently used  the  word  promise  instead  of  agree,  in  the  sec- 
ond count  of  the  declaration,  which  is  a  common  count  and 
not  a  special  count.  Hence,  it  is  insisted  that  the  trial  court 
erred  in  not  sustaining  the  motion  in  arrest  of  judgment  on 
the  ground  of  a  misjoinder  of  counts  in  the  declaration,  the 
first  count  being  in  debt  and  the  second  in  assumpsit. 

A  general  demurrer  was  filed  to  the  declaration  and  over- 
ruled, w^hereupon  the  appellant  pleaded  in  bar  to  the  whole 
declaration.  The  parties  concede  that  appellant  afterward 
sought  to  raise  the  question  of  misjoinder  by  motion  in 
arrest  of  judgment.  The  case  will  be  considered  on  this 
supposition,  although  the  bill  of  exceptions  does  not  fully 
sustain  the  concession.  The  fact  is  immaterial,  for  ''  it  is  a 
well  settled  principle  that,  after  a  judgment  on  demurrer, 
there  can  be  no  motion  in  arrest  for  any  exceptions  which 
might  have  been  taken  on  arguing  the  demurrer."  Ameri- 
can Express  Co.  v.  Pinckney,  29  111.  392;  I.  O.  M.  A.  v. 
Paine,  122  Id.  625;  C.  &  E.  I.  K.  E.  Co.  v.  Hines,  132  Id.  161. 

In  cases  where  a  contrary  practice  seems  to  have  prevailed, 
it  will  be  found  that  no  demurrer  was  interposed  to  the  dec- 
laration, as  in  Cruikshank  v.  Brown  et  aJ.,  5  Gilm.  75  and 
McGinnity  v.  Laguerenne  et  al.,  Id.  101,  or,  what  is  practi- 
cally the  same  thing,  that  the  demurrer  was  stricken  from  the 
files  on  plaintiffs  motion,  as  in  Guinnip  v.  Carter,  58  Id.  296. 
In  Adams  v.  Hardin,  19  111.  273,  no  demurrer  was  filed  to 
the  declaration,  and  the  question  was  whether  a  demurrer 
to  the  plea  should  be  carried  back  and  sustained  to  the  dec- 
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laration.  In  so  far  as  a  different  doctrine  is  announced  in 
S  tears  v.  Cope,  109  fll.  340,  this  case  is  overruled  by  the 
Hines  case  above  cited. 

Under  these  authorities  the  court  did  not  err  in  over- 
ruling the  motion  in  arrest  of  judgments  This  being  true, 
the  question  arises,  should  this  court  reverse  the  judgment 
on  appeal  on  the  ground  of  a  misjoinder  of  counts,  when  it 
was  not  error  in  the  trial  court  to  overrule  the  motion  in 
arrest  of  judgment,  and  when  appellant  did  not  stand  by  the 
demurrer  to  his  declaration,  and  thus  save  the  point  for  pre- 
sentation in  this  court  i  Such  a  misjoinder  of  counts  as  ap- 
pears in  the  record  before  us  is  a  technical  objection  at  best, 
absolutely  without  real  merit,  and  should  not  be  consid- 
ered as  ground  for  reversal  in  the  absence  of  clear  author- 
ity requiring  such  action.  In  the  cases  in  5  Gilman,  where 
the  judgment  was  reversed  for  a  misjoinder  of  counts,  this 
action  was  taken  reluctantly  and  apologeticallj''  by  the 
court.  We  think  the  rule  announced  by  the  Supreme  Court 
should  not  be  extended  beyond  the  strict  letter  of  the  de- 
cisions. It  is  true  that  this  court  has  a  right  to  determine 
on  error  or  appeal  whether  or  not  the  declaration  is  suffi- 
cient in  substance  to  sustain  the  judgment,  and  this  under 
the  authority  of  the  Hines  case  and  without  regard  to  the 
action  of  the  trial  court  on  demurrer  to  the  declaration  or 
motion  in  arrest  of  judgment.  But  we  think  that  the  mis- 
joinder of  counts  under  such  a  state  of  facts  as  is  disclosed 
by  this  record,  is  not  such  a  substantial  defect  of  the  decla- 
ration as  requires  this  court  to  reverse  the  judgment  when 
there  is  no  available  exception  to  any  ruling  of  the  trial 
court  upon  the  subject. 

The  next  point  presented  is  that  the  declaration,  although 
averring  that  appellee  leased  certain  premises  to  appellant 
for  one  year,  in  consideration  of  which  leasing  appellant 
agreed  to  pay  appellee  $450  for  the  rent  of  said  premises  at 
the  expiration  of  the  term,  nevertheless  fails  to  aver  an  entry 
on  the  premises,  or  the  use  and  occupation  thereof  by  appel- 
lant. It  is  admitted  in  appellant's  argument  that  if  the 
words, "  for  the  rent  of  said  premises,"  did  not  occur  in  the 
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declaration,  and  the  averment  was  simply  that  appellant 
agreed  to  pay  in  consideration  of  the  leasing,  the  count 
would  be  sufficient. 

Our  attention  has  been  directed  to  no  authority  sus- 
taining this  distinction.  It  is  a  distinction  without  a  dif- 
ference. The  fact  is,  as  shown  by  the  evidence,  that  appel- 
lant rented  the  premises  for  the  use  of  Lamison,  who  did  enter 
upon  and  use  and  occupy  the  premises  during  the  term. 
Surely  appellee  was  not  required  to  allege  or  prove  that  the 
lessee  named  in  the  lease  personally  entered  upon  or  used 
and  occupied  the  premises  before  he  could  recover  under  the 
lease.  1  Chitty  on  Pleadings,  marginal  page  368,  and  2d  Id,, 
marginal  page  551,  note  y. 

It  is  also  urged  that  the  court  erred  in  sustaining  the  de- 
murrer to  the  amended  fourth  plea.  This  plea  alleged  in 
substance  that  the  premises  were  leased  by  parol  for  one 
year  by  appellee  to  Lamison,  who  took  possession  thereof 
and  used  and  occupied  the  same  during  the  term;  that  at  the 
time  of  the  leasing,  for  the  purpose  of  defrauding  Lamison's 
creditors,  it  was  agreed  by  appellee  and  Lamison  that  the 
lease  should  be  made  to  appellant;  and  that  the  lease  to  ap- 
pellant was  made  in  pursuance  ot  this  agreement  and  was 
Avithout  consideration.  If  the  plea  had  alleged  that  the 
agreement  -with  reference  to  defrauding  Lamison's  creditors 
was  made  by  the  three — that  is,  by  appellant,  appellee  and 
Lamison,  the  defense  thus  presented  would  have  been  con- 
tained in  substance  in  the  other  pleas  on  which  issues  were 
joined,  and  the  ruling  of  the  court  in  sustaining  the  demur- 
rer to  the  fourth  plea,  would  not  be  reversible  error,  War- 
ner v.  Crane,  20  111.  148;  Stevenson  v.  Sherwood,  22  111.  238; 
Mannetal.  v.  Oberne  et  al.,  15  Bradw.  35. 

But  the  plea  does  in  eflfect  aver  that  appellant  was  a  party 
to  this  fraudulent  agreement.  The  facts  set  forth  in  the 
plea  can  not  be  true  and  appellant  be  innocent  of  complicity 
with  Lamison  and  appellee  in  the  fraud.  In  disposing  of 
the  point  under  consideration,  appellant  should  be  held  to 
have  averred  what  he  has  averred  in  effect,  and  by  neces- 
sary inference,  and  should  not  be  permitted  to  complain  of 
the  ruling  of  the  court  in  sustaining  the  demurrer  to  his 
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fourth  plea  when  he  has  had  the  benefit  of  the  dpfense  un- 
der other  issues  joined  in  the  case. 

It  is  said  that  the  court  erred  in  giving,  refusing  and 
modifying  instructions.  The  abstract  contains  the  instruc- 
tions given  for  appellee,  but  does  not  contain  the  instruc- 
tions given  for  appellant,  which  occupy  six  or  seven  pages 
of  the  record.  If  there  were  any  inaccuracies  in  the  in- 
structions given  for  appellee,  the  error  may  have  been  cured 
by  instructions  given  for  appellant.  The  substance  of  ap- 
pellant's refused  instructions  may  be  found  in  those  given 
for  him.  We  decline,  in  this  case,  as  we  have  done  in  other 
cases  heretofore,  to  consider  the  instructions  where  those 
given  for  the  complaining  party  are  not  contained  in  the 
abstract.  We  hold,  also,  that  the  trial  court  properly  re- 
fused to  permit  appellant  to  show  that,  in  times  of  overflow 
of  lands  in  the  vicinity  of  these  premises,  it  was  customary 
to  take  one-third  of  the  crop  as  rent  in  lieu  of  the  stipulated 
rent.  The  offer  of  this  evidence  was  not  broad  enough  to 
establish  the  requisites  of  a  custom.  Besides,  the  custom,  if 
proved,  could  not  be  permitted  to  prevail  against  the  un- 
qualified and  unequivocal  terms  of  the  lease  sued  upon  in 
this  case. 

It  may  be  remarked,  in  conclusion,  that  the  evidence, 
though  conflicting,  unquestionably  justifies  the  verdict. 

The  judgment  is  affirmed. 
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'  71  wi\     Carrie  E.  Way  and  William  T.  Way  v.  Anna  M.  Roth  and 

Jennie  M.  Conklin. 

1.  Mortgaged  Premises— S^afe  of,  Subject  to  the  Mortgage— Grantee's 
Liability. — ^The  conveyance  of  land  upon  which  there  is  a  mortgage, 
though  made  by  warranty  deed  and  subject  to  the  mortgage,  does  not 
necessarily  make  the  purchaser  of  the  land  liable  to  the  mortgagee  for 
tlie  mortgage  debt  To  create  such  a  liability  there  must  be  an  express 
promise,  or  the  amount  of  the  mortgage  must  have  been  deducted  from 
the  purchase  price  of  the  land  so  as  to  raise  an  implied  pix>mise  to  pay. 
Where  this  has  been  done,  tlie  mortgagee  may  hold  the  grantee  to  a 
personal  liability. 
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2.  Same — Agreement  to  Assume  Mortgage — Buildings  Erected  upon 
Other  Premises  by  Mistake  Held  Subject  to  the  Lien, — ^The  owner  of  two 
lots  erected  a  house,  as  he  supposed  upon  tbem,  but  by  an  error  in 
measurement  it  was,  in  fact,  upon  adjoining  lots.  Without  discovering 
his  error  he  mortgaged  his  lots  and  then  sold  them,  the  grantee  agree- 
ing to  pay  the  mortgage  as  a  part  of  the  purchase  money.  Upon  dis- 
coTering  the  error,  the  grantee  bought  the  lots  upon  which  the  house 
was,  for  what  they  were  worth  as  vacant  lots.  Upon  a  bill  filed  to  sub- 
ject the  house  to  the  lien  of  the  mortgage,  it  was  held  that  as  the  grantee 
of  the  lots  bought  them  with  a  full  knowledge  of  all  the  facts,  and  so  ob- 
tained the  house  which  should  have  been  covered  by  the  mortgage,  he 
had  put  himself  in  a  position  .to  pay  the  mortgage  according  to  the 
contract  made  by  him  when  he  received  the  deed  of  the  lots  upon  which 
the  house  was  intended  to  be,  and  must  be  held  to  a  personal  liability. 

8.  Chancebt  FRjLCfiCK— Specific  Belief  Under  a  General  Prayer.— 
Where  the  relief  granted  is  not  the  specific  relief  prayed  for,  if  it  is 
within  the  scope  of  the  general  prayer,  it  will  be  sufficient  if  in  line  with 
the  allegations  of  the  bilL 

Bill  for  Belief.  — ^In  equity.  Appeal  from  a  decree  of  the  Circuit  Court 
of  St.  Clair  County;  the  Hon.  Alonzo  S.  Wilderman,  Judge,  presiding. 
Heard  in  this  court  at  the  August  term,  1894.  Affirmed.  Opinion  filed 
March  23.  189o. 

Appellakts'  Brief,  J.  W.  Bartholomew  and  B.  BL  Canby, 

Attorneys. 

The  court  can  not,  under  color  of  reformation,  make  a 
contract  for  parties  to  which  both  never  assented  or  in- 
tended to  make.    Jones  on  Mortg.,  Vol.  1,  Sec.  97. 

Rectification  can  only  be  had  where  both  parties  have 
executed  an  instrument  under  a  common  mistake,  and  have 
done  what  neither  of  them  intended.  A  mistake  on  one  side 
may  be  ground  for  rescinding,  but  not  for  correcting  or  rec- 
tifying an  agreement.  Kerr  on  Fraud  and  Mistake,  Sec.  422; 
Sutherland  v.  Sutherland,  69  111.  488;  Schwass  v.  Hershey, 
125  UL  653;  Wilson  v.  Byers,  77  111.  76;  Broadwell  et  al.  v. 
Broadwell,  1  Gilm.  607.  " 

A  mutual  mistake  in  regard  to  the  title  to  property  is  a 
ground  for  rescinding  a  contract.  Haddock  v.  Williams,  10 
Vt.  570;  Smith  v.  Eobertson,  23  Ala,  312;  Brown  v.  Lam- 
phear,  35  Vt.  252. 

Dill  &  Schaefbb  and  Geobgb  C.  Rbbhan,  attorneys  for 
appellees. 
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Mr.  Pbssiding  Justice  Sgofikld  dbLivsrsd  the  opinion 
OP  THE  Court. 

There  were  four  lots  in  Alta  Sita,  each  of  twenty-five 
feet  frontage,  and  numbered,  respectively,  30,  31,  32  and  33, 
in  block  13.  In  the  spring  of  1892,  Mrs.  Clara  A.  Brooks 
was  the  owner  of  lots  SO  and  31,  and  John  A.  Perry  was 
the  owner  of  lots  32  and  33. 

Mrs.  Brooks'  husband,  as  her  agent,  began  the  erection  of 
a  two-story  building  on  her  lots,  as  he  supposed.  He  com- 
pleted the  foundation  and  erected^certain  out-buildings.  By 
mistake,  however,  these  improvements  w^ere  made  on  lots 
32  and  33  instead  of  lots  30  and  31. 

Mrs.  Brooks,  without  proceeding  further  with  the  ere<rt;ion 
of  the  house,  sold  her  lots  to  Thomas  B.  Glenn.  On  October 
8,  1892,  Glenn  borrowed  $1,400  of  Anna  M.  Roth,  one  of 
appellees,  and  executed  and  delivered  to  her  a  note  for  the 
amount  so  borrowed  and  a  mortgage  on  lots  30  and  31,  to 
secure  the  payment  of  the  note.  At  least  $950  of  the  bor- 
rowed money  was  used  in  the  erection  of  the  house  on  lots 
32  and  33.  On  December  29, 1892,  Glenn,  who  was  an  un- 
married man,  conveyed  lots  30  and  31,  by  general  warranty 
deed  to  Mrs.  Jennie  M.  Conklin,  for  the  consideration  of 
$3,500,  subject  to  the  said  mortgage  for  $1,400. 

On  June  20,  1893,  Mrs.  Conklin  and  her  husband  con- 
veyed lots  30  and  31,  by  general  warranty  deed,  to  the 
appellant,  Carrie  E.  Way,  for  the  consideration  of  $2,400, 
subject  to  the  said  mortgage  for  $1,400. 

The  consideration  of  $3,500  in  the  conveyance  from  Glenn 
to  Mrs.  Conklin  was  paid  by  an  exchange  of  property.  The 
price  of  each  piece  of  property  was  exaggerated,  after  the 
manner  of  such  transactions,  but  the  deed  was  made  sub- 
ject to  the  mortgage  as  above  stated,  and  the  amount  of  the 
mortgage  was  actually  deducted  from  the  consideration 
named  in  the  deed — that  is  to  say,  the  property  deeded  by 
Glenn,  without  the  mortgage,  was  estimated  to  be  worth 
$1,400  more  than  that  deeded  to  him. 

The  consideration  of  $2,400  in  the  conveyance  from  Mrs. 
Conklin  to  Mrs.  Way  was  paid  as  follows :    The  mortgage 
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of  $1,400  was  deducted  from  the  consideration,  the  sum  of 
$550  was  paid  in  cash,  and  a  note  for  $450  was  given  for  the 
remainder.  In  the  abstract  prepared  by  Mrs.  Way's  counsel, 
she  is  made  to  testify  as  follows :  ^^  The  exact  amount  I  was 
to  pay  was  a  $1,400  mortgage,  $550  in  cash,  and  I  gave  a 
mortgage  for  $450."  The  evidence  shows  quite  clearly  that 
Mrs.  Way  assumed  and  was  to  pay  the  mortgage  for  $1,400* 

Until  the  early  part  of  August,  1893,  all  of  the  parties  to 
said  transactions  and  conveyances  supposed  that  the  house 
and  out-buildings  were  on  lots  30  and  31,  but  the  fact  was,  as 
has  been  stated,  that  these  improvements  were  on  lots  32 
and  33,  which  were  owned  by  John  A.  Perry. 

In  making  measurements  for  the  erection  of  a  fence,  the 
mistake  was  discovered.  As  soon  as  Mrs.  Wa/  learned  of 
the  mistake,  she  made  a  parol  contract  with  Perry's  agent 
for  the  purchase  of  lots  32  and  33  for  $400,  the  estimated 
value  thereof  as  vacant  property,  and  paid  a  small  part  of 
the  purchase  price. 

As  soon  as  Mrs.  Koth's  agent  learned  of  the  mistake,  he 
sought  to  protect  his  principal  by  purchasing  lots  32  and  33 
for  her;  but  Mrs.  Way  completed  her  contract,  received  a 
deed  for  the  two  lots,  paid  $100  in  cash,  and  gave  two  notes, 
secured  by  a  mortgage  on  the  lots,  for  the  remainder  of  the 
purchase  money.  Mrs.  Way  bought  with  the  full  knowledge 
of  the  facts  above  stated.  She  was  aware  of  Mrs.  Roth's 
desire  to  purchase  the  two  lots. 

During  the  time  of  these  transactions,  lots  30  and  31  were 
not  worth  more  than  $400.  The  buildings  erected  on  lots 
32  and  33  were  worth  at  least  $2,000. 

Mrs.  Eoth  filed  her  bill  in  chancery,  setting  forth,  as  the 
same  was  afterward  amended,  the  foregoing  facts,  and  pray- 
ing that  her  mortgage  be  corrected  so  as  to  include  therein 
lots  32  and  33;  that  said  mortgage  be  declared  a  first  lien 
on  all  of  the  four  lots;  that  defendants,  Mrs.  Way  and  her 
husband,  and  Mrs.  Conklin,  be  required  to  pay  the  amount 
due;  and  that  in  default  thereof  the  lots  be  sold  for  the 
satisfaction  of  the  mortgage. 

The  bill  concluded  with  a  general  prayer  for  relief. 
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The  answer  of  Mrs.  Conkliu  to  the  bill  admitted  the  alle- 
gations thereof  to  be  substantially  true.  The  answers  of 
Mrs.  Way  and  her  husband  admitted  some  of  the  allegations 
and  denied  others,  and  denied  especially  that  the  complain- 
ant was  entitled  to  relief  in  any  event. 

Mrs.  "Way  and  her  husband  filed  a  cross-bill  against  Mrs. 
Koth  and  Mrs.  Conklin,  praying  for  a  rescission  of  the  con- 
tract between  Mrs.  Conklin  and  Mrs.  Way.  whereby  the 
latter  had  purchased  lots  30  and  81,  and  for  a  cancellation 
of  the  note  for  $450,  and  also  for  the  re-payment  of  the 
$550  paid  Mrs.  Conklin  in  cash  for  those  lots. 

The  defendants  to  the  cross-bill  answered  the  same  by  de- 
nying the  right  to  the  relief  prayed  for. 

Replications  were  duly  filed  and  the  cause  was  heard  bj^ 
the  court  upon  depositions,  documentary  evidence  and  the 
testimony  of  witnesses  examined  in  open  court. 

The  decree  rendered  by  the  chancellor  finds  the  facts  sub- 
stantially as  stated  in  the  original  bill:  that  Mrs.  Way  is 
personably  liable  for  the  amount  due  Mrs.  Roth  under  the 
note  and  mortgage  for  $1,400;  that  the  mortgage  should  be 
foreclosed  on  lots  30  and  31;  and  that  a  personal  decree 
should  be  rendered  against  Mrs.  Way  for  the  deficiency. 
The  decree  follows  these  findings,  forecloses  the  mortgage, 
holds  Mrs.  Way  for  the  deficiency,  and  dismisses,  the  cross- 
bill. 

On  the  part  of  appellants,  it  is  assigned  for  error  that  the 
court  erred  in  dismissing  the  cross-bill  and  in  rendering  a 
personal  decree  against  Mrs.  Way. 

On  the  part  of  Mrs.  Roth,  it  is  assigned  as  a  cross-error, 
that  the  court  erred  in  refusing  to  declare  a  lien  in  her  favor 
on  lots  32  and  33. 

It  seems  to  be  the  well-settled  law  of  this  State  that  the 
conveyance  of  land  by  A,  on  which  C  holds  a  mortgage,  to 
B,  though  made  by  warranty  deed,  and  subject  to  the  mort- 
gage, does  not  necessarily  render  B  liable  to  C  for  the  mort- 
j^age  debt.  To  create  such  a  liability  there  must  be  an 
express  promise,  or  the  amount  of  the  mortgage  must  have 
been  deducted  from  the  purchase  price  of  the  land  so  as  to 
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raise  an  implied  promise  to  pay.  Where  this  has  been  done, 
the  mortgagee  may  hold  the  grantee  to  a  personal  liability 
in  an  appropriate  action.  Comstock  v.  Hitt,  37  111.  542; 
Fowler  v.  Fay  et  al.,  62  111.  375;  Rapp  v.  Stoner  et  al,  104 
111.  618;  Dean  v.  Walker,  107  111.  540. 

In  the  case  under  consideration,  not  only  was  the  war- 
ranty deed  to  Mrs.  Way  made  subject  to  the  mortgage,  but 
the  amount  of  the  mortgage  was  deducted  from  the  pur- 
chase price  and  Mrs.  Way  was  to  pay  this  mortgage  as  the 
balance  of  the  purchase  money.  Thus  Mrs.  Way  would 
have  become  personally  liable,  under  ordinary  circumstances, 
to  Mrs.  Roth,  for  the  amount  of  the  mortgage. 

But  it  is  said  that  Mrs.  Way  agreed  to  pay  $2,400  for  lots 
»30  and  31,  believing  that  the  buildings  were  upon  them,  and 
was  a  loser  herself  by  the  transaction;  and  that  Mrs.  Way, 
an  innocent  sufferer,  should  not  be  required  to  make  good 
the  loss  of  another  sufferer,  whose  equities  are  no  stronger 
than  hers. 

But  even  if  this  were  true,  it  must  be  remembered  that 
Mrs.  Way,  to  make  hereself  whole,  bought  lots  32  and  33 
for  what  they  would  have  been  worth  as  unimproved  lots, 
and  thus  obtained  the  buildings  which  should  have  been 
covered  by  Mrs.  Roth's  mortgage.  This  was  done  by  Mrs. 
Way  with  full  knowledge  of  all  the  facts.  She  has  thus 
put  herself  into  a  position  to  pay  Mre.  Roth's  mortgage  ac- 
cording to  the  contract  made  by  her  when  she  received 
the  deed  from  Mrs.  Conklin,  and  must  be  held  to  have  re- 
affirmed that  arrangement  and  to  have  prepared  for  a 
renewed  personal  liability. 

Especially  is  this  true  when  Mrs.  Roth  desired  to  buy 
lots  32  and  33  for  her  protection,  Avhich  would  have  operated 
to  release  Mrs.  Way  from  personal  liability,  and  the  latter, 
in  preference  to  being  released,  elected  to  purchase  the  lots 
for  herself.  To  hold  that  Mrs.  Way  can  now  escape  a  per- 
sonal liability  would  be  to  allow  the  perpetration  of  a  fraud. 
Wilson  V.  Bvers  et  al.,  77  111.  76. 

Perhaps  the  chancellor  could  have  decreed  a  lien  upon 
lots  32  and  33,  as  is  insisted  by  Mrs.  Roth;  but  this  is  some- 
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what  doubtful,  and  the  relief  granted  is  not  doubtful,  and  is 
adequate  under  the  circumstances,  as  Mrs.  Roth's  counsel 
admit. 

While  the  relief  granted  is  not  the  specific  relief  prayed 
for,  yet  it  is  within  the  scope  of  the  general  prayer.  Part 
of  the  specific  prayer  is  that  appellants  be  required  to  pay 
the  amount  due.  But  if  this  language  does  not  authorize 
the  relief  granted,  the  general  prayer,  in  view  of  the  alle- 
gations of  the  bill,  is  certainly  sufficient  for  that  purpose. 

There  was  no  equity  in  the  cross-bill  and  the  same  was 
properly  dismissed. 

The  decree  of  the  Circuit  Court  is  affirmed. 


^^\      Pioneer  8a?ings  and  Loan  Company  t.  Michael  S« 
^L3L^l  Brocliett. 

1.  Corporations— -Etccrcwe  o/ Con/erred  PtMi«r«  Binding  upon  Stock- 
holders,— The  exercise  of  a  power  expressly  conferred  upon  a  corporation 
by  its  by-laws,  can  not  be  questioned  by  the  stockholders. 

2.  By-Laws—^  Part  of  the  Stockholder^ a  Con  tract.  —Where  it  is  stip- 
ulated by  the  certificate  of  stock  that  the  by-laws  of  the  association  shall 
be  a  part  of  the  contract  betw^een  the  association  and  the  stockholder  the 
latter  will  be  bound  by  the  by-laws  and  will  not  be  permitted  to  question 
legitimate  exercise  of  a  power  conferred  thereby  upon  the  association . 

3.  Savings  and  Loan  Associatiohs— Payments  upon  Stock,  Not 
upon  Indebtedness, — When  a  stockholder  in  a  savings  and  loan  associa- 
tion is  also  a  borrower  from  said  association,  payments  of  dues  upon 
his  stock  are  not  payments  upon  indebtedness,  and  do  not  of  themselves 
work  an  extinguishment  of  such  indebtedness. 

ForecloBiire  Proceedings. — In  the  Circuit  Court  of  Wliite  County; 
the  Hon.  Edmund  D.  Youngblood,  Judge,  presiding.  Appeal  by  defend- 
ant. Heard  in  this  court  at  the  August  term,  1894.  Reversed  and 
remanded.    Opinion  filed  March  23,  1895. 

Appellant's  Brief,  Calhoun,  Steely  &  Jones,  Attorneys; 

George  D.  Emery,  of  Counsel. 

A  stockholder  in  a  building  asssociation  sustains  a  dual 
relation  to  the  corporation : 

1.  lie  is  a  debtor  to  the  extent  of  the  unpaid  balance  of 
his  stock,  and  also  of  any  loan  made  by  him.    Mich.,  etc., 
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Ass'n  V.  McDevitt,  77  Mich.  1;  ThoiApson  on  B.  A.,  p.  23, 
Sec.  3;  p.  85,  Sec,  37, 

2.  He  is  a  creditor  to  the  amount  of  his  stock  payments, 
with  accrued  profits,  if  any.  2  Am.  and  Eng.  Ency,  of  Law, 
p.  610;  Thompson  on  B.  A.,  p.  22,  Sec.  3;  p.  59,  Sec.  1. 

Such  corporations  occupy  a  place  between  a  private  cor- 
poration and  a  partnership,  and  no  other  corporations  are 
given  such  powers,  and  no  other  stockholders  have  such 
rights.    Thbmpson  on  B.  A.,  p.  23,  Sec.  3. 

Payments  on  his  stock  are  not  ipso  facto  payments  on  his 
loan.  In  Thompson  on  B.  A.,  p.  85,  Sec.  39,  it  is  said :  "  The 
borrower's  liability  on  his  stock  and  his  liability  on  his  loan 
being  diflFerent,  payments  on  his  stock  are  not  ipso  facto  pay- 
ments on  the  mortgage  debt  or  loan.  The  law  holds  the 
distinction,  and  requires  appropriation  by  the  association  or 
application  by  the  member  to  effectuate  that  purpose.  A 
member  may,  then,  at  any  time  apply  his  stock  payments 
as  a  credit  on  hisxlebt  by  paying  in  cash  the  balance,  if  any. 
And  the  credit  is  the  withdrawal  value  of  the  share  (Wat- 
kins  V.  B.  A.,  97  Pa.  St.  514),  to  be  ascertained  by  the  char- 
ter and  by-laws  without  regard  to  the  improper  withdrawal 
of  shares  by  other  stockholders."  Building  Ass'n  v.  Gal- 
lagher, 3  Law  Times,  N.  S.,  101. 

The  "  value,"  it  is  held,  is  to  be  ascertained  by  the  number 
of  stock  payments,  excluding  interest  or  profit,  and  less  ex- 
penses. B,  A.  V.  Groesbeck,  41  L.  J.  16;  Mechanics'  Ass'n 
V.  Conover,  1  McCart.  219;  Watkins  v.  Ass'n,  10  W.  N.  C. 
414. 

He  may  pay  off  the  loan  and  retain  his  stock.  Spring- 
ville  Ass'n  v.  Raber,  33  Leg.  Int.  Pa.  329. 

As  to  the  rules  for  computing  amount  due  upon  foreclos- 
ure, see*  Thompson  on  B.  A.,  p.  93,  Sec.  47,  and  p.  96,  Sec.  51; 
Endlich  on  B.  A.,  Sees.  154-164.  The  association  holds  a 
lien  on  the  stock  of  a  member  for  the  payment  of  fines,  and 
he  can  not  apply  his  stock  in  cancellation  of  his  debt  until 
that  lien  is  satisfl^.     Thompson  on  B.  A.,  p.  101,  Sec.  5. 

The  measure  of  the  stockholder's  liability  is  the  amount 
of  his  stock  subscription  (State,  etc.,  Ass'n  v.  Kellogg,  63 
Mo.  540)  and  fines  imposed  for  failure  to  make  payments 
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when  due.     Union  B.  A.  v.  Masonic  Hall  Ass'n,  29  N.  J.  Eq. 
389;  Parker  v.  Butcher,  L.  R,  3  Eq.  762. 

The  stock  contract  and  the  mortgage  or  loan  are  separate 
and  distinct  contracts,  and  a  payment  upon  the  one  is  not  a 
payment  tipon  the  other.  Southern  B.  and  L.  Ass'n  v.  The 
Anniston  Loan  and  Trust  Co.  (Ala.),  15  So.  Rep.  123;  North 
A.  B.  Ass'n  V.  Sutton,  35  Penn.  St.  463;  Endlich  on  B.Ass'ns, 
Sec.  452;  Washington  B.  and  L.  Ass'n  v.  Hornbacker,  42  N. 
J.  L.  635;  Robertson  v.  Homestead  Ass'n,  69  Am.  Dec.  163, 
and  Freeman's  notes  thereto;  Thompson  on  B.  Ass'ns,  p.  65, 
Sec.  39. 

Organ  &  Organ  and  M.  H.  Mxjndy,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Sample  delivered  the  opinion  of 
THE  Court. 

On  February  1, 1887,  the  appellee  subscribed  for  and 
obtained  ten  shares  of  stock  in  the  National  Building,  Loan 
and  Protective  Union,  which  name  was  changed  to  that  of 
appellant,  of  $100  each,  as  evidenced  by  stock  certificate  No. 
3872,  on  which  stock  he  borrowed  $1,000,  May  2,  1887,  giv- 
ing his  note  therefor,  secured  by  a  mortgage  on  80  acres  of 
land,  due  and  payable  five  years  after  date,  with  interest  at 
five  per  cent  per  annum  and  five  cent  premium  per  annum 
thereon,  payable  monthly,  on  or  before  the  last  Saturday  in 
each  month. 

The  appellee  paid  sixty  monthly  install- 
ments of  CO  cents  each  on  his  stock ....  $360  00 
He  also  paid  forty-two  protective,  or  with- 
drawal installments,  of  25  cents  each .  •  105  00 
And  a  cancellation  fee  of  $3  per  share  in 
advance 30  00 

Total  paid  on  stock $495  00 

He  also  paid  in  all,  interest  on  the  note  at 

five  per  cent $238  00 

And  the  same  amount  of  premium  on  the 

loan 238  00      476  00 

Total  amount  paid  on  stock  and  loan  $971  00 
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The  note  and  mortgage  became  due  February  1,  1892. 
On  the  13th  day  of  June,  1893,  appellee  filed  his  bill  to  can- 
^1  said  mortgage,  on  the  ground  the  debt  had  been  fully 
discharged  by  the  foregoing  payments. 

The  appellant  answered  the  bill  and  filed  a  cross-bill  to 
foreclose  the  mortgage,  alleging  the  debt  was  not  paid,  on 
which  issue  was  joined. 

The  appellee's  case  is  based  upon  the  certificate  of  stock 
issued  to  him,  the  material  portion  of  which  is  as  follows : 
"This  certifies  that  Michael  S.Brackett  *  *  *  is  hereby 
constituted  a  shareholder  of  the  National  Building,  Loan  and 
Protective  Union,  incorporated  under  the  laws  of  the  State  of 
Minnesota,  and  holds  ten  shares  therein  of  $100  each,  and  in 
csonsiderationof  the  admission  fee  *  *  *  and  full  com- 
pliance with  the  terms,  conditions  and  by-laws  printed  on  the 
front  and  back  of  this  certificate,which  are  hereby  referred  to  - 
and  made  a  part  of  this  contract,  the  said  Union  agrees  to  pay 
said  shareholder  *  *  *  the  sum  of  $100  for  each  of  said 
shares  at  the  end  of  five  years  from  the  date  hereof,  payable 
in  the  manner  and  upon  the  conditions  set  forth  in  said 
terms,  conditions  and  by-laws  hereto  attached.  And  the 
Union  further  agrees  to  pay  «aid  shareholder  *  *  * 
upon  the  terms  and  conditions  above  named,  at  the  matu- 
rity of  this  certificate,  whether  by  death  or  at  the  ex- 
piration of  five  years,  a  further  sum  not  to  exceed  the 
amount  of  all  protective  payments  made  upon  this  certifi- 
cate. ♦  *  *  This  certificate  of  shares  is  issued  to  and 
accepted  by  the  holder,  upon  the  following  express  terms 
and  conditions :  First,  the  shareholder  *  *  *  agrees  to 
pjiy  *  *  *  a  monthly  installment  of  sixty  cents  on  each 
share  named  in  this  contract,  the  same  to  be  paid  on  or  l)e- 
f ore  the  last  Saturday  of  each  month  during  the  continuance 
of  this  contract,  and  the  further  sum  of  twenty-five  cents  on 
each  share  as  a  protective  payment  to  be  paid  on  or  before 
thirty  days  from  the  date  of  the  notice  of  the  same. 

There  are  seventeen  conditions  in  all.  The  fourth  pro- 
vides for  a  forfeiture  on  failure  to  make  such  payments,  and 
for  the  imposition  of  a  fine;  the  thirteenth  for  a  cancellation 


208  Appellate  Courts  of  Illinois. 


Vol.  58.]  Pioneer  Savings  &  Loan  Co.  v.  Brockett. 

fee  of  $3  per  share;  the  sixteenth  that  five  per  cent  of  all 
installments  and  payments  may  be  used  to  defray  expenses; 
the  eleventh  provides  that  the  by-laws  which  are  attached 

*  *    *    shall  be  part  and  parcel  of  this  contract  and 

*  *  *  shall  be  construed  together,"  Article  14  of  the 
by-laws  provides  that  each  certificate  shall  be  charged  with 
any  and  all  amounts  that  may  be  owing  from  the  share- 
holder, whether  dues,  assessments,  loans,  interest  or  premium, 
and  at  the  time  of  paying  the  certificaJte,  the  association 
reserves  a  lien  thereon  to  secure  the  payment  of  such  indebt- 
edness, and  the  right  to  deduct  and  withhold  such  account 
or  indebtedness  in  payment  thereon. 

Article  15  provides  that  each  shareholder  shall  pay  a  pro- 
tective payment  on  each  share  of  stock,  of  twenty-five  cents, 
within  thirty  days  after  notice,  for  the  purpose  of  paying 
shares  of  stock  matured  by  the  death  of  any  shareholder,  or 
when  deemed  necessary  by  the  board  of  managers,  forty  per 
cent  of  which  shall  be  used  for  that  purpose,  forty  per  cent 
shall  be  placed  in  the  return  protective  payment  fund, "  and  an 
amount  equal  to  the  same  at  the  date  of  maturity  shall  be 
accepted  by  the  shareholder  as  full  payment  as  return  pro- 
tective payment ;"  the  remaining  twenty  per  cent  shall  be 
placed  in  the  reserve  or  contingent  fund. 

Article  22  provides  that  the  association  reserves  the  right 
to  divide  its  shareholders  into  classes  for  the  purpose  of 
assessment  at  any  time  it  may  choose  to  do  so,  and  further  re- 
serves the  right,  *  *  *  when  it  is  deemed  necessary  by  the 
board  of  managers,  to  protect  the  association,  to  require  such 
payments  as  may  be  necessary  to  pay  off  or  cancel  shares, 

*  *  *  such  canceling  payments  not  to  exceed  twenty -five 
cents  on  each  share  included  in  any  certificate  for.  every 
share  maturing  by  time  in  any  one  month. 

On  April  28, 1891,  the  board  of  directors  and  the  executive 
committee  framed  a  resolution  classifying  certain  stock  in 
series  "A"  and  providing  that  all  shares  included  in  certif- 
icates numbered  from  3,300  to  6,018,  inclusive,  should  each 
be  assessed  or  required  to  pay,  as  protective  payments,  in 
addition  to  those  already  paid,  such  a  number  of  payments  as 
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will  make  in  all,  100  protective  payments  per  share.  The 
resolution  recited  that  it  was  deemed  necessary.  The  sec- 
retary, under  the  resolution^  was  directed  to  issue  the  notices 
and  make  the  call  for  payments  on  the  shareholders.  The 
appellee  was  duly  notified  to  make  payments  in  the  sum  of 
$170  on  his  ten  shares,  for  the  purpose  of  maturing  said 
stock.  This  he  refused  to  do,  although  his  stock  certificate 
was  included  in  said  classification,  and  came  within  the 
numbers  named  in  the  resolution.  He  evidently  relied  on 
the  contract  on  the  face  of  his  certificate,  without  taking 
into  consideration  the  provision  that  the  $100  per  share  was 
to  be  paid  to  him  in  five  years  "  in  the  manner  and  upon 
the  conditions  set  forth  in  the  terms,  conditions  and  by-laws 
attached."  Those  terms,  conditions  and  by-laws,  as  here- 
tofore shown,  required  him,  first,  to  pay  sixty  cents  per 
month  on  each  share  of  stock;  second,  twenty -five  cents  per 
share  as  protective  payments,  within  thirty  days  after 
notice;  third,  such  payments  as  the  appellant  might  deem 
necessary  to  pay  off  and  cancel  shares.  This  third  require- 
ment, as  will  be  found  by  an  examination  of  article  22,  is 
only  limited,  as  to  the  amount  required  to  be  paid,  by  the 
number  of  shares  included  in  such  classification  as  therein 
authorized,  "  maturing  by  time  in  any  one  month."  The 
exercise  of  the  power  by  that  article  vested  can  not  be 
questioned  by  the  appellee,  if  the  action  taken  is  within  its 
terms.  The  action  was  clearly  taken  to  protect  the  associa- 
tion against  loss,  under  a  power  expressly  conferred. 

There  is  no  requirement  on  the  part  of  the  association  to 
return  any  of  the  money  so  received,  as  there  is  for  money 
paid  as  protective  payments,  under  article  15.  The  power 
is  giveli  and  the  money  is  paid  thereunder  for  the  purpose 
of  maturing  the  stock  within  the  time  agreed  in  the  certifi- 
cates. 

Had  appellee  read  his  entire  contract,  he  would  have  ob- 
served it.  As  shown  by  his  letters,  he  supposed  that  by  the 
paymient  of  the  sixty  cent  monthly  installments,  the  inter- 
est and  premium  at  five  per  cent  each  for  five  years  on 
$1,000,  the  stock  wd.uld  be  matured  and  his  debt  discharged. 
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Had  he  exercised  his  every-day  judgment  he  would  have 
known  such  payments  could  not  mature  the  stock  in  that 
time,  and  that  no  company  could  do  business  on  such  a  basis. 
He  also. assumed  that  the  protective  payments  made  by 
him,  as  shown  by  his  letters,  were  to  be  fully  returned  to 
him.  Had  he  read  his  contract,  he  would  have  found  the 
agreement  was  that  be  was  to  receive,  at  the  expiration  of 
five  years,  "  not  to  exceed  the  amount  of  all  protective 
payments,"  and  by  reading  article  15  of  the  by-laws  printed 
on  his  certificate,  would  have  found  that,  in  no  event,  was 
he  to  have  returned  to  him  more  than  forty  per  cent  of  such 
protective  payments,  with  possibly  its  accumulations,  if  any, 
and  that  he  had  distinctly  so  agreed. 

The  evidence  is  undisputed  that  appellee  was  notified  to 
pay  ninety -one  protective  payments,  so-called,  on  account  of 
stock  maturing  by  the  death  of  shareholders,  as  provided  by 
article  15  of  the  by-laws,  which,  at  twenty-five  cents  per 
share,  would  in  the  aggregate  amount  to  $227.50.  He  only 
made  forty-two  such  payments,  amounting  to  $105.  He 
was  required  to  make  certain  payments  on  his  certified 
stock,  No.  3,872,  which  was  in  series  '*  A,"  in  order  to  ma- 
ture the  stock  certificates  therein  from  3,300  to  5,028,  which 
he  refused  to  do.  The  amount  due  under  this  call  was  $145, 
at  the  lowest  estimate. 

Fines  to  the  amount  of  $68  for  failure  to  make  protective 
payments,  as  provided  by  the  fourth  condition  of  his  cer- 
tificate, were  assessed  against  him.  He  agreed  that  five  per 
cent  of  all  payments  might  be  used  to  defray  expenses,  which 
amounted  to  $31.68,  as  taxed  by  the  association.  Ignoring 
the  protective  payments,  which  he  failed  to  make,  there 
was  otherwise  due  from  appellee  $244.37,  which,  by  article 
24  of  the  by-laws,  are  made  a  lien  on  his  stock,  with  the 
right  given  to  deduct  the  same  from  the  indebtedness,  as 
represented  by  his  certificate,  which  matured  February  1, 
1892,  according  to  its  face  terms. 

The  evidence  shows  the  accumulated  profits  had  made  his 
stock  worth  at  that  time  $1,000,  less  said  $244.37,  or  $755.63, 
on  which  he  had  only  paid  $495.    The  paynients  of  interest 
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and  preminm  on  the  loan  were  made  under  an  entirely  dis- 
tinct contract.  They  were  made  for  the  use  of  the  money 
loaned,  and  not  as  payment  on  stock.  As  is  said  by  Endlich 
on  the  Law  of  Buildii\g  Associations,  Sec.  452,  ^^  It  has 
become  a  well  recognized  doctrine  that  payments  of  dues 
npon  stock  are  not  payments  to  the  mortgage  debt,  and  do 
not,  ipso  fado^  work  an  extinguishment  of  so  much  of  the 
mortgage." 

By  the  payment,  then,  of  $244.37,  his  stock  would  have 
matured  February  1, 1892,  and  been  released  of  all  liens 
thereon,  and  he  would  have  been  entitled  to  a  release  of  his 
mortgage. 

It  is  suggested  in  the  argument  of  appellee  that  appellant 
had  no  legal  right  to  do  business  in  this  State  and  make  the 
loan.  The  statute,  as  well  as  decisions  construing  the  same, 
declare  such  right.  The  decree  on  the  original  bill  is  set 
aside,  with  directions  to  dismiss  the  bill,  and  the  decree  on 
the  cross-bill  is  reversed  and  cause  remanded* 


Pioneer  Savings  and  Loan  Company  v.  Benjamin  B.  I  ^  ^" 

Miller  et  al. 

t  Savings  and  Loan  Associations— PouTer  of  Making  Asseasmenia, 
—When  the  by-laws  of  an  association  are  expressly  made  a  part  of  the 
contract  or  certificate  of  stock,  and  expressly  give  the  association  power 
to  make  sufficient  assessments,  so  that  stock  wiU  mature  within  a  fixed 
time,  the  stockholder  can  not  question  the  action  of  the  association  in 
making  such  assessments,  where  no  fraud  is  practiced  upon  him. 

Foreelosnre  Proceedings. —Appeal  from  a  decree  of  the  Circuit  Ck)urt 
of  White  County;  the  Hon.  Edmund  D.  Youngblood,  Judge,  presiding. 
Heard  in  this  court  at  the  August  term,  1894.  Beversed  and  remanded. 
Opimon  filed  March  28, 18Mk 

CALHoim,  Steblt  &  Jokes,  attorneys  for  appellant; 
Geobqx  D.  Embrt,  of  counsel. 

Oboan  &  Oboak  and  M.  H.  Mundt,  attorneys  f  c^  appellees. 
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Mr.  Justice  Sample  delivered  the  opinion  of  the  Court*. 

This  case  involves  the  same  questions  as  those  decided  in  , 
case  of  same  appellant  against  Brockett.  The  same  argu- 
ments are  submitted,  as  stated  by  appellee's  counsel, "  the  only- 
contention  in  the  case  being  as  to  the  power  of  the  officers 
at  Minneapolis  to  make  assessments  without  any  reason  be- 
ing shown  or  existing  therefor."  It  is  admitted  by  appel- 
lee that  he  did  not  pay  assessments  made  to  mature  the 
stock  within  the  five  years. 

The  by-laws,  which  are  expressly  made  a  part  of  the  con- 
tract or  certificate  of  stock,  expressly  give  the  power  to  make 
sufficient  assessments  so  that  the  stock  included  in  such 
classification  will  mature  within  the  time  limited.  This  was 
essential  to  protect  the  association  against  loss,  which  the 
by-laws  gave  the  officers  power  to  do.  How  otherwise 
could  the  association  be  expected  to  pay  the  full  face  value 
of  .the  stock  at  the  expiration  of  five  years,  except  by 
maturing  the  stock  in  the  way  of  assessments  ?  The  share- 
holders doubtless  did  not  know  that  such  power  existed; 
yet  the  proposition  on  the  face  of  the  certificate — not  con- 
sidering the  terms,  conditions  and  by-laws — was  so  unreason- 
able^ as  a  moment's  reflection  would  have  disclosed,  that 
the  holders  should  have  been  put  on  their  guard  and  looked 
further  into  the  hidden  powers  contained  in  the  terms,  con- 
ditions and  by-laws,  subject  to  which  the  certificates  were 
expressly  issued.  There  is  no  claim  made  of  fraud  practiced 
upon  these  shareholders,  and  in  view  of  the  plain  provisions 
printed  on  the  certificates,  we  do  not  well  see  how  there 
could  be.  The  decree  on  the  original  bill  is  set  aside,  with 
directions  t6  dismiss  the  bill,  and  the  decree  on  the  cross-bill 
is  reversed  and  the  cause  remanded. 


Pioneer    Savings    and    Loan    Company   y.   Frederick 

Eirk  et  al. 

1.    Governed  by  the  Tvoo  Preceding  Cases. 

Memorandam.— In  eqnity.  Appeal  from  the  Circuit  Court  of  White 
County;  the  Hon.  £.  D.  Toungblood,  Judge,  presiding.  Heard  in  this 
court  at  the  August  term,  1894.    Beversed,  etc. 
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Calhoujt,  Steely  &  Jones,  attorneys  for  appellant; 
Geobqe  D.  Em^rt,  of  counseL 

Oeoan  &  Obgan  and  M.  H.  Mundy,  attorneys  for  appel- 
lees. 

Mb.  Justice  Sample  delivered  the  opinion  of  the  Court. 

This  case  involves  the  same  legal  questions  raised  and 
decided  in  the  two  preceding  cases.  The  decree  in  the 
original  biU  is  set  aside  with  directions  to  dismiss  the  bill, 
and  the  decree  on  the  cross-bill  is  reversed  and  the  cause 
remanded. 


Wabash  Railroad  Company  v.  George  B.  Sanders. 

1.  Watercourses — Obstructions  by  Railroads. — ^It  is  the  duty  of 
railroad  companies,  whose  roadfi  lead  over  natural  watercoursea,  to  con- 
struct substantial  and  efficient  embankments  and  culYertti,  so  as  to  ad- 
mit of  the  escape  of  accumulating  waters  through  them  in  times  of  high 
as  well  as  of  low  water. 

2.  Same — Insufficient  Culverts  and  Embankments — Railroads — Dam- 
ages,—The  embankments  and  culverts  of  a  railroad  over  a  watercourse 
having  been  washed  away,  the  company  rebuilt  the  culvert,  but  in  a 
maimw  insufficient  to  carry  off  the  water  in  the  time  of  a  freshet,  and 
constructed  its  embankment  out  of  coal  slack.  Another  freshet  having 
occurred,  the  culvert  was  swept  away  and  the  coal  slack  carried  down 
by  the  waters  and  deposited  upon  the  adjacent  lands,  rendering  them 
unfit  for  tillage.    The  railroad  company  was  held  liable  for  the  dtunages. 

8.  Nuisances — Damages  from — Notioe  to  Abate, — Where  a  railroad 
company,  negligently  and  in  violation  of  the  duty  imposed  upon  it  by 
law,  builds  an  insufficient  culvert  over  a  watercourse  and  constructs  its 
embankment  out  of  improper  material  liable  to  be  washed  out  and 
deposited  upon  the  lands  of  the  adjacent  owner,  such  structures  are  nui- 
Eanoes  and  the  company  wiU  be  liable  for  all  Injuries  resulting  therefrom. 
The  person  injured  has  a  right  to  recover  his  damages  without  notifying 
the  company  to  abate  such  nuisance. 

4  Same— JVb^ice  to  Abate— Form, — No  particular  form  of  notice  to 
abate  a  nuisance  is  required.  In  cases  where  such  notice  is  necessary,  it 
is  sufficient  if  the  person  continuing  the  nuisance  be  so  far  apprised  of 
the  injury  done  and  the  claim  for  redress  as  not  to  be  taken  by  surprise. 
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Tregpass  on  the  Case.— Obstaructing  watercourses,  etc.  Appeal  from 
the  Circuit  Court  of  Madison  County;  the  Hon.  Geobge  W.  Wall,  Judge, 
presiding.  Declaration  in  case;  plea  of  not  guilty;  trial  by  jury;  Terdict 
and  judgment  for  plaintiff;  appeal  by  defendant  Submitted  at  the 
August  term,  1894.    Affirmed.    Opinion  filed  Maroh  28,  1895. 

Appellee^ 8  second  ivstruction: 

The  court  instructs  the  jury  that  although  they  may  believe  from  the 
evidence  that  the  road-bed  over  plaintiff's  land  was  constructed  by 
a  company  other  than  the  defendant,  yet  if  they  further  believe  from 
the  evidence  that  after  such  road  came  into  the  possession  of  the  defend- 
ant, the  culvert  and  part  of  the  road-bed,  as  originally  built  by  said  other 
company,  was  washed  out,  and  that  thereafter  the  defendant  rd>ailt 
such  culvert  and  filled  in  said  road-bed,  and  that  in  doing  so  the  said  cul- 
vert and  road-bed  were  so  improperly  constructed  by  it  that  the  water 
was  prevented  from  fiowing  in  its  usual  course  in  times  of  high  water, 
and  that  thereafter  at  such  times  the  water  was  thereby  held  back  until 
it  flowed  over  said  road-bed  at  the  place  where  it  was  so  constructed  hy 
the  defendant,  and  that  by  reason  of  such  overflowing,  coal  slack  and 
other  similar  material  used  by  the  defendant  in  the  rebuilding  of  said, 
road-bed  were  washed  upon  the  lands  of  the  plaintiff  and  that  his  lands 
or  crops  were  injured  thereby,  and  that  such  injuries  occurred  prior  to 
the  commencement  of  this  suit,  then  the  jury  should  find  for  the  plaint- 
iff and  assess  his  damages  at  whatever  sum  the  evidence  may  show  he 
has  sustained  thereby,  if  any. 

Appellant's  Brief,  G.  B.  Burnett  and  Travous  &  War- 

NOCK,  Attorneys. 

The  liability  for  obstractions  of  this  kind,  if  it  exists,  is  a 
personal  one.  The  erector  remains  liable  notwithstanding^ 
the  transfer  of  the  land  upon  which  the  structure  is  erected, 
and  this  liability  is  not  transferred  to  his  grantee  by  a  con- 
veyance of  the  land.  Eastman  v.  Amoskeag  Manufacturing 
Co.,  44  K  H.  143. 

The  law  is  well  settled  that  a  purchaser  of  property  upon 
which  a  nuisance  is  erected  is  not  liable  for  its  continuance, 
unless  he  has  been  requested  to  remove  it.  The  purchaser 
of  property  might  be  subjected  to  very  great  injustice  if  he 
were  made  responsible  for  consequences  of  which  he  was 
ignorant,  and  for  damages  which  he  never  intended  to  occa- 
sion. The  plaintiff  ought  not  to  rest  in  silence  and  pres- 
ently surprise  an  unsuspecting  purchaser  by  an  action  for 
damages,  but  should  be  presumed  to  acquiesce  until  he  re- 
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questa  a  removal  of  the  business.    Pillsbury  v.  Moore,  44 
Me.  154. 

Afpellek's  Brief,  Hadlet  A  Burton,  Attorneys. 

It  is  the  right  of  each  proprietor  of  land  apoh  a  natural 
watercourse  to  insist  that  the  water  shall  continue  to  run  as 
it  has  been  accustomed  to  do  and  to  insist  that  no  one  shall 
obstruct  it  injuriously  to  him  without  being  liable  in  dam- 
ages. A  railroad  company  in  constructing  its  road  over 
watercourses  must  make  suitable  bridges,  culverts,  or  other 
provisions  for  carrying  oflF  the  water  eflfectually.  O.  &  M. 
By.  Co.  V.  Thillman,  143  111.  133. 

Public  health  and  convenience  as  well  as  the  positive  law 
of  the  State,  alike  demand  that  railways  leading  over  natu- 
ral streams  and  drains,  should  by  means  of  efficient  and  sub- 
stantial culverts  or  otherwise,  be  so  constructed  as  to  admit 
the  escape  of  accumulating  waters  through  them,  in  times 
of  high  water  as  well  as  low.  When  the  company  com- 
mences operating  its  road  without  having  built  such  culverts, 
or  provided  some  other  efficient  means  of  escape  for  the 
water,  is  it  thereby  relieved  of  the  duty  of  doing  so  alto- 
gether ?  To  say  this,  is  to  assert  that  one  may  discharge  a 
legal  duty  by  utterly  disregarding  it,  which  is  simply 
absurd.  To  maintain  such  an  embankment  is  not  only  a 
violation  of  a  public  duty,  but  it  is  a  direct  invasion  of  the 
private  rights  of  the  owner  of  the  land  thus  continually 
menaced  by  overflows.  O.  '&  M.  Ry.  Co.  v.  Wachter,  123 
111.  440. 

The  duty  of  constructing  and  maintaining  proper  ditches, 
culverts  and  sluice-ways,  so  as  to  permit  the  water  to  pass 
through,  is  a  continuing  duty.  Each  overflow  upon  the 
land  of  an  adjoining  owner,  caused  by  the  negligence  or 
want  of  skill  of  a  railroad  company  in  its  mode  of  construct- 
ing or  maintaining  a  bridge  or  embankment  over  a  running 
watercourse,  creates  a  new  cause  of  action  against  the  com- 
pany for  injury  thereby  occasioned.  O.  &  M,  v.  Thillmann, 
143  111.  136;  C,  R.  I.  &  P.  R.  Co.  v.  Moffltt,  75  III.  524;  C, 
B.  &  Q.  R.  R.  Co.  V.  Schaffer,  124  III.  124;  C.  &  A.  R.  R, 
Co.  V.  Willi,  53  III.  App.  603, 
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Mr.  J  USTICB  Green  deliy bred  the  opinion  op  the  Court. 

This  case  is  before  us  and  is  reported  in  47  111.  App.  Rep. 
486.  It  was  then  averred  in  the  declaration  that  defend- 
ant maintained  an  insufficient  culvert  across  the  arm  of  a 
creek,  whereby,  during  a  freshet,  the  coal  slack  in  the  rail- 
road embankment  on  each  side  of  the  culvert  was  carried  oflf 
and  deposited  on  plaintiff's  land,  to  its  great  damage.  There 
w^as  no  averment  as  to  when,  or  by  what  corporation  the  cul- 
vert and  embankment  were  constructed,  or  that  defendant 
was  notijEied  to  abate  the  nuisance.  A  demurrer  was  inter- 
posed  to  this  declaration  in  the  trial  court  and  was  there 
overruled.  The  record  was  brought  to  this  court,  and  we 
held  that  under  the  rule  requiring  us  to  construe  the  plead- 
ing against  the  pleader,  we  could  not  assume  that  defendant 
created  the  nuisance  by  the  construction  of  the  culvert  and 
road  in  the  absence  of  an  averment  to  that  effect,  and  the 
court  below  erred  in  overruling  the  demurrer,  also  holding 
that  the  liability  of  a  grantee  of  land  with  a  nuisance  upon 
it,  for  maintaining  the  same,  only  arises  after  notice  to  abate 
it.  The  judgment  was  reversed  and  the  cause  remanded  to 
the  trial  court,  where  an  amended  declaration  of  three  counts 
was  filed  with  proper  and  sufficient  averments  to  obviate 
the  objections  to,  and  supply  the  defects  in  the  declaration 
demurred  to.  Defendant  pleaded  the  general  issue  to  the 
amended  declaration.  The  cause  was  tried  by  a  jury  and 
a  verdict  returned  finding  defendant  guilty,  and  assessing 
plaintiff's  damages  at  $155.  Defendant's  motion  for  a  new 
trial  was  overruled,  and  judgment  was  entered  on  the  verdict 
for  the  damages  assessed  and  costs  of  suit.  Defendant  took 
this  appeal. 

The  amended  declaration  in  substance  charged : 

First.  That  on  August  1,  1889,  the  defendant  wrong- 
fully constructed  an  embankment,  or  fill,  of  coal  slack,  about 
three  feet  high,  and  put  an  insufficient  culvert  or  sluiceway 
thereunder;  that  by  reason  of  the  said  embankment  and 
said  culvert,  the  waters  that  naturally  flowed  to  that  place 
were  stopped,  and  because  of  the  insufficiency  of  the  culvert, 
the  road  bed,  culvert,  etc.,  were  washed  off  the  right  of  way 
on  the  land  of  appellee,  and  the  crops  and  land  ruined. 
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Second.  That  after  the  road-bed  as  aforesaid  had  been 
washed  away,  the  defendant  wrongfully  and  negligently 
repaired  and  rebuilt  its  road-bed,  embankment  or  fill,  with 
coal  slack,  and  put  an  insuflScient  culvert  thereunder,  and 
thereby  the  waters  were  stopped  by  said  embankment,  and 
accumulated  and  washed  away  the  coal  slack,  culvert,  etc. 

Third.  That  defendant  wrongfully  maintained  an  em- 
bankment, road-bed  or  fill,  composed  of  coal  slack,  with  an 
insufficient  culvert  or  sluiceway  thereunder,  after  the  plaint- 
iff had  notified  the  defendant  to  remove  said  embankment 
and  culvert,  and  to  properly  construct  or  repair  and  main- 
tain the  same,  and  after  notice  and  request  to  abate  said 
nuisance,  floods  came,  and  on  account  of  said  embankment 
and  said  culvert,  the  waters  accumulated  and  washed  away 
said  coal  slack  and  culvert,  to  the  injury  of  the '•plaintiff,  etc. 

An  examination  of  the  record  satisfies  us  the  proof  sus- 
tains the  verdict.  The  evidence  shows  that  after  defend- 
ant had  taken  the  possession  and  control  of  said  railroad  it 
constructed  a  portion  of  the  road-bed  of  coal  slack,  and  under 
it  placed  a  culvert  insufficient, to  carry  off  the  water  in  time 
of  a  freshet.     That  it  continued  to  maintain  such  portion  of 

a. 

its  road-bed  of  that  material  and  the  culvert  in  that  condi- 
tion, and  thereby  the  waters  that  naturally  flowed  to  that 
place  were  obstructed  and  backed  up  against  said  road-bed, 
and  on  several  occasions  thereafter,  before  this  suit  was 
commenced,  when  there  were  heavy  rains  and  high  water, 
fhe  road-bed  ties  and  rails  were  washed  off  and  carried  out 
over  plaintiff's  land,  and  after  each  washout,  coal  slack  in 
large  quantities  was  again  used  by  defendant  in  construct- 
ing the  road-bed  anew.  The  coal  slack  was  carried  off  and 
deposited  to  the  depth  of  several  inches  upon  part  of  plaint- 
iffs land,  by  repeated  overflows,  and  rendered  that  part  of 
the  land  unfit  for  tillage,  and  thereby  damaged  plaintiff  the 
full  amount  recovered. 

This  damage  resulted  from  the  negligence  of  defendant  in 
constructing  and  maintaining  its  embankment  of  material 
liable  to  be  washed  out  and  deposited  on  plaintiff^s  land,  and  a 
culvert  insufficient  and  inadequate,  in  violation  of  the  duty 
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imposed  by  law,  independent  of  any  statute.  For  injuries 
resulting  from  the  nuisance  so  created  and  maintained  by 
defendant,  plaintiff  had  the  right  to  recover  damages,  without 
notifying  defendant  to  ab'ate.the  nuisance.  But  it  also  appears 
plaintiff  did  notify  defendant's  servant  of  the  injurious  con- 
sequences resulting  from  the  use  of  coal  slack  for  its  road- 
bed and  demanded  that  defendant  should  cease  to  use  it  for 
that  purpose,  and  also  informed  defendant's  servant  of  the 
insufficiency  of  the  culvert  and  the  reasons  why  it  was  in- 
sufficient. No  particular  form  of  notice  to  abate  a  nuisance 
is  required,  even  in  a  case  where  notice  is  necessary  to  the 
maintenance  of  a  suit;  but  it  is  sufficient  if  the  person  con- 
tinuing the  nuisance  be  so  far  apprised  of  the  injury  done, 
and  the  claim  for  redress,  as  not  to  be  taken  by  surprise. 
Woodam  v.  Tufts,  9  N.  H.  92,  cited  in  appellant's  brief. 
The  second  instruction  given  for  plaintiff  complained  of  by 
appellant's  counsel,  was  right,  and  the  court  did  not  err  in 
giving  it. 

No  error  is  perceived  by  us  requiring  the  reversal  of  the 
judgment,  and  it  is  affirmed. 
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Chicago  Title  &  Trust  Company^  Reeelrer  of  tlie  James 
U.  Walker  Company,  t.  Josepli  Caldwell* 

1.  Rrceivers — Wfien  They  May  Appeal. — ^A  receiver  is  the  mere 
hand  of  the  court  to  do  what  the  court  directs.  When  in  passing  upon 
his  accounts  the  court  charges,  or  refuses  to  allow  items,  and  he  claims 
the  action  of  the  court  does  him  wrong  personally,  he  may  appeal,  but 
he  can  not  appeal  from  an  order  in  which  he  has  no  interest,  as  one 
relating  to  the  distribution  of  assets. 

Bill  to  BIssolTe  a  Corporation  and  distribute  its  assets.  Appeal 
from  an  order  upon  the  receiver.  Elntered  by  the  Circuit  Court  of  Cook 
County;  the  Hon.  Samuel  P.  McConnell,  Judge,  presiding.  Submitted 
at  the  October  term,  1894.    Dismissed.    Opinion  filed  April  4,  1895. 

WiLLiTs,  Case  &  Odell,  attorneys  for  appellant. 
Charles  Shackleford,  attorney  for  appellee. 

Me.  Justice  Gaby  delivered  the  opinion  of  the  Court. 

The  appellant  is  receiver  of  the  assets  of  the  James  H. 
Walker  Company,  a  corporation,  under  a  bill  filed  against 
it  to  dissolve  it,  and  distribute  the  assets.  No  further 
statement  of  the  objects  of  that  suit  is  necessary  to  the 
consideration  of  the  question  upon  which  we  will  dispose  of 
this  appeal. 
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September  7,  1894,  the  court  ordered  that  a  claim  made 
against  the  Walker  Company  "  be  allowed  against  the  estate 
for  $850,  to  be  paid  jpro  rata  with  the  claims  of  general 
creditors,  and  that  the  receiver  pay  to  said  Caldwell,  as  divi- 
dends upon  said  sum,  the  same  percentage  thereof  as  paid 
upon  other  claims  of  unsecured  creditors." 

From  that  order  the  court  allowed  an  appeal  to  this 
court  which  the  appellant  perfected,  and  the  case  is  now 
here. 

Yery  vague  and  confused  notions  seem  to  prevail  in  this 
county — we  have  not  observed  that  they  have  spread  over  the 
State — as  to  the  powers  of  receivers.  A  receiver  is  the  mere 
hand  of  the  court,  to  do  what  the  court  directs. 

When  in  passing  upon  his  accounts  the  court  charges 
or  refuses  to  allow  items,  and  he  claims  that  the  action  of 
the  court  does  him  wrong  personally,  he  may  appeal. 
Hinckley  v.  Gilman,  etc.,  K.  R.,  94  U.  S.  467;  Kow  v.  Jones, 
60  Iowa  70. 

But  if  he  may  appeal  from  one  order  in  which  he  has  no 
interest,  as  to  the  distribution  of  assets,  he  may  from  every 
one;  and  unless  he  can  be  charged  with  bad  faith  or  want 
of  reasonable  prudence,  his  expenses  and  reasonable  com- 
pensation must  come  out  of  the  assets.  No  precedent  for 
such  an  appeal  has  come  to  our  knowledge  except  a  series 
of  cases  in  28  N.  Y.  Sup.,  where,  under  the  peculiar  system 
of  New  York,  it  was  held  that  a  receiver  having  a  right  to 
apply  to  the  court  for  instructions,  was  entitled  to  instruc- 
tion by  the  entire  court,  and  therefore,  might  appeal  from 
special  to  general  term.  People  v.  St.  Nichols  Bank.,  28 
N.  Y.  Sup.  407. 

But  even  there  the  vigorous  protest  of  Van  Brunt,  P.  J., 
would  seem  unanswerable  if  the  appeal  were  to  another 
court. 

This  point  has  not  been  made  by  counsel  for  the  appel- 
lee, but  we  can  not  sanction,  even  by  silence,  the  idea  that 
a  receiver  may  set  up  in  opposition  to  the  court,  his  theories 
of  how  the  assets  shall  be  disposed  of. 

Next  we  will  have  clerks  appealing  from  directions  of  the 
courts  to  enter  orders,  unwise  in  the  opinion  of  the  clerks. 
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The  appeal  is  dismissed  at  the  cost  of  the  appellant,  to  be 
paid  by  it,  without  any  charge  against  the  estate  for  cost« 
or  other  expenses.    Appeal  dismissed. 


Carl  Sehwarze  r.  8.  J.  Greenbaum. 

1.  Variances — Must  be  Raised  in  the  Court  Below. — ^The  question  of 
a  varianoe  between  the  pleadings  and  the  proofs  can  not  be  raised  for 
tlie  first  time  in  the  AppeUate  Court. 

2.  Payment — An  Afflmiative  Defense. — Payment  is  an  affirmative 
defense  and  the  btirden  of  proving  it  is  upon  the  defendant. 

Assumpsit,  for  money  paid  out  for  the  appeUant  at  his  request.  In 
the  Superior  Court  of  Cook  County;  the  Hon.  Jonas  Hutchinson,  Judge, 
presiding.  Plea  of  the  general  issue  with  affidavit  of  merits;  trial  by 
jury;  verdict  and  judgment  for  plaintiff;  appeal  by  defendant.  Sub- 
mitted at  the  October  term,  1894,  and  affirmed.  Opinion  filed  April  4, 
1895. 

Kraft,  Williams  &  Keaft,  attorneys  for  appellant. 

Adolph  Moses,  Max  Pam,  and  Joseph  W.  Moses,  attorneys 
for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Couj^t. 

The  appellee  sued  the  appellant  for  money  paid  out  for 
the  appellant  at  his  request.  The  testimony  by  a  witness 
for  the  appellee  was,  that  at  the  appellant's  request,  the  wit- 
ness, April  14, 1893,  as  agent  of  the  appellee,  paid  for  the 
appellant  to  the  collector  of  internal  revenue  at  Lexington, 
Kentucky,  $583.20  taxes  on  fifteen  barrels  of  whisky.  The 
bill  of  particulars  filed  with  the  declaration  was  as  follows : 

"  1693,  April  14.  By  cash  paid  and  advanced  to  defend- 
ant, at  instance  and  request  of  defendant,  and  for  moneys 
paid  out  and  advanced  by  plaintiff  to  and  for  use  of  defend- 
ant, $285.34." 

The  witness  testified  that  the  appellant  had  paid  on  ac- 
<50unt  $297.86. 
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The  first  complaint  of  the  appellant  is  that  the  evidence 
is  of  SO  much  more  paid,  than  is  claimed  by  the  bill  of  partic- 
ulars. This  variance,  if  it  be  one,  was  not  made  the  subject 
of  objection  on  the  trial,  and  it  can  not  be  for  the  first 
time  objected  to  in  this  court. 

Now  it  may  be  that  the  testimony  as  to  the  payment  of 
this  tax,  by  New  York  exchange  mailed  to  the  collector, 
without  any  proof  that  the  draft  was  ever  received  by  the 
collector,  nor  that  it  was  ever  paid,  was  not  sufficient  to  sus- 
tain the  appellee's  claim;  but  any  error  in  that  regard,  and 
all  exceptions  by  the  appellant  to  the  character  of  the  evi- 
dence, are  rendered  immaterial  by  the  testimony  of  the 
appellant  himself  that  the  appellee  did  pay  the  tax  on  the 
fifteen  barrels. 

The  whole  contest  was  whether  the  appellant  had  repaid, 
and  on  the  evidence,  which  certainly  did  not  preponderate 
in  favor  of  the  appellant,  the  jury  found  against  him.  The 
defense  was  an  afiRrmative  one  which  he  failed  to  prove, 
and  the  judgment  is  alfirmed. 


^      William  E.  Webbe  v.  Bomona  Oolitic  Stone  Company. 
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J39  1.  CoNBPrRUcnoN  OF  CJONTRACTS— /nfenfion  of  the  Parties— How  Ar- 
rived at — As  between  the  original  parties  to  a  transaction,  the  contract 
IB  to  be  gathered  from  all  that  appears  upon  it;  the  contract  must  be  col- 
lected from  the  four  comers  of  the  document. 

2.  CoNsn)ERATiON--iVe(5e««arif  to  Support  a  Contraet, — To  every  con- 
tract there  must  be  a  consideration  to  support  it,  either  expressed  in 
words  or  impUed  in  the  very  nature  of  the  contract;  otherwise  it  would 
be  a  mere  nudum  pactunu 

8.  Sams— Forbearance  to  Su£, — A  promise  to  pay  the  debt  of  another 
in  consideration  of  a  forbearance  to  sue  for  a  time  certain  or  for  a  reason- 
able time,  is  a  good  consideration;  but  a  mere  forbearance,  without  an 
agreement  to  forbear,  will  not  render  the  promisor  liable. 

4.  Forbearance— ^8  a  Consideration, — Forbearance,  to  be  sufficient 
as  a  consideration,  must  be  in  pursuance  of  a  mutual  agreement,  th^ 
consideration  being  a  promise  for  a  promise.  To  make  the  promise 
effective  both  parties  must  be  bound. 
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5.  Samb — TJie  Agreement  Need  Not  be  in  Writing. — An  agreement  to 
forbear  to  sue  need  not  be  in  writing,  nor  in  any  precise  words,  nor  in 
any  express  language  at  all;  like  other  contracts  it  may  be  derived  from 
and  inferred  by  the  acts  and  declarations  o£  the  parties  or  the  facts  and 
circumstances  surrounding  the  case. 

Assnmpsit,  upon  a  contract  of  guaranty.  In  the  Superior  Court  of 
Cook  Coimty;  the  Hon.  Jaices  Gogqin,  Judge,  presiding.  Trial  by  jury; 
verdict  and  judgment  for  plaintiff;  appeal  1^  defendant.  Submitted  at 
the  October  term,  1804.    Affirmed.    Opinion  filed  April  4, 1895. 

Appellant's  Brief,  Defrees,  Brace  &  Rittee,  Attobnets. 

By  the  statute  of  frauds,  a  collateral  promise  to  answer 
for  the  debt  of  another  is  required  to  be  in  writing.  Starr 
&  Curtis'  An.  Stat.,  Ch.  59,  Sec.  1;  Denton  v.  Jackson,  100 
III.  43a-436;  Power  v.  Rankin,  114  111.  52-55. 

The  wri  tin  or  must  be  complete  in  itself  and  can  not  be 
helped  out  b}"  parol.  It  must  contain  all  the  essential  terms 
of  the  contract,  expressed  with  such  a  degree  of  certainty 
as  to  render  it  unnecessary  to  resort  to  parol  evidence  to 
determine  the  intent  of  the  parties.  Hagan  v.  Dom.  S.  M. 
Ck>.,  9  Hun  74;  1  Brandt  on  Suretyship,  etc.,  Sec.  81. 

Parol  evidence  can  not  be  received  to  supply  anything 
which  is  deficient  in  the  writing.  Salmon  Falls.  Mfg.  Co. 
V.  Goddard,  55  U.  S.  446;  2  Rice  on  Evidence,  Sec.  518,  pp. 
1262-4. 

The  mere  fact  that  appellee  did  in  fact  forbear  to  sue,  con- 
stitutes no  sufficient  consideration  for  appellee's  promise, 
unless  it  had  legally  bound  itself  to  do  so.  It  is  not  for- 
bearance in  fact,  but  the  agreement  to  forbear,  which  makes 
oonsideration.  There  must  be  a  mutual  agreement,  the 
consideration  being  promise  for  promise.  Cobb  v.  Page,  17 
Pa.  St.  469;  Shupe  v.  Galbreath,  32  Pa.  Stat.  10;  Brandt  on 
Suretyship,  Sec.  16. 

To  constitute  a  forbearance  to  sue  a  third  person,  a  good 
oonsideration  for  a  promise  by  a  stranger  to  the  original 
oonsideration,  it  must  have  been  in  pursuance  of  an  agree- 
ment to  forbear.  McComey  v,  Stanley,  8  Cush.  (Mass.)  85- 
88;  Browne  on  Frauds  (4th  Ed.),  Sec.  190,  p.  218. 
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Appellee's  Brief,    Hoyne,   Follansbee    &  O'Connor, 

Attorneys. 

The  two  parts  of  the  paper  sued  on,  bemg  written  on  the 
same  piece  of  paper,  are  to  be  construed  with  reference  to 
each  other.  Tallman  v.  Franklin,  14  N.  Y.  584;  Wilkinson 
V.  Evans,  L.  K.,  1  C.  P.  407. 

Mr.  Justice  Shepard  delivered  the  opinion  op  the 
Court. 

This  suit  was  brought  by  appellee  against  appellant  upon 
the  following  guaranty: 

"  Memorandum  of  settlement  of  bill  of  S.  E.  Webbe  for 
stone  for  Lake  View  crib,  furnished  by  Romona  O. 
Stone  Co. 

Bill  of  all  stone  in  crib $4,803  75 

411.10  furnished  by  S.  E.  W.,  at  50c.  .$    205  91 

Freight  paid 1,188  25 

Handling  13  stones 15  72 

Over  measurement  99°  at.  50c 49  50      1,454  39 

$3,349  30 
Allowance  for  discrepancies  in  in- 
voices, etc 49  36 

$3,300  00 

In  case  Mr.  Kessler  shows  order  for  Nos.  19  and  20  to  be 
5'  .9  wide  instead  of  2'  .0  wide,  then  there  is  to  be  paid  in 
addition  $40.25  for  80.6  diflference. 

O.  K.     Sam'l  E.  Webbe. 

I  hereby  guarantee  payment  as  follows :  One  half  by 
the  end  of  October  (Oct.  31,  '91),  and  the  balance  as  soon 
as  received  from  the  city,  and  in  any  case  not  over  ninety 
('90)  days  from  date,  provided  there  is  no  liability  on  part 
of  their  company  '(the  Romona  O.  Stone  Co.),  from  any 
mishap  which  may  occur. 

William  E.  Webbe. 

October  3,  1891." 
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The  whole  of  said  paper  is  written  on  one  sheet,  and  the 
part  commencing,  "  I  hereby  guarantee,"  etc.,  is  in  a  differ- 
ent handwriting  and  different  ink  from  the  preceding  part, 
bat  it  is  written  in  appellant's  own  handwriting.  The  suit 
was  against  William  E.  Webbe,  the  guarantor,  alone,  and 
it  is  from  a  judgment  rendered  against  him  upon  the  verdict 
of  a  jury  that  he  appeals. 

The  question  is»  was  there  a  consideration  for  the  guaranty 
sued  upon  i  The  paper  itself  expresses  none,  but  the  con- 
tract of  guaranty  should  be  read  with  reference  to  the  mem- 
orandum of  settlement  that  precedes  it. 

As  between  the  original  parties  to  a  paper,  the  contract, 
as  said  in  Prins  v.  South  Branch  Lumber  Co.,  20  111.  App. 
236,  ^'  is  to  be  gathered  from  all  that  appears  on  it; "  or,  as  it 
is  said,  ^  the  contract  must  be  collected  from  the  four  corners 
of  the  document." 

It  seems  that  there  were  two  settlements  arrived  at  be- 
tween the  stone  company  and  Samuel  E.  Webbe,  one  on 
September  17, 1891,  and  the  other  on  October  3,  1891,  when 
the  guarant)'  of  William  E.  Webbe  was  given. 

The  contention  by  appellee  that  this  last  settlement  was  for 
an  amount  less  than  what  was  actually  owmg  from  Samuel 
£.  Webbe,  and  was  agreed  upon  in  consideration  of  the 
guaranty  by  William  E.  Webbe,  and  that  he  offered  to  prove 
that  fact  but  was  prevented  from  so  doing  by  the  objec- 
tion of  the  appellant  to  such  evidence  being  sustained  by  the 
court,  is  at  most  only  partly  sustained  by  the  record. 

The  offer  by  appellant  to  show  what  the  first  settlement 
was,  and  the  amount  that  Samuel  E.  W^bbe  then  owed  to 
appellee,  after  being  objected  to  by  appellant  and  before  a 
ruling  on  the  objection  by  the  court,  was  withdrawn  by 
appellant. 

Later  on,  the  appellee,  in  offering  the  statement  and  guar- 
anty in  evidence,  asked  the  witness  how  much  Samuel  E. 
Webbe  owed  the  plaintiff  (appellee)  at  the  time  the  state- 
ment and  guaranty  was  dated,  which  question,  being  ob- 
jected to  by  appellee,  the  court  inquired  if  the  statement 
did  not  show  that,  and  in  answer  to  the  court,  counsel  for 

Vol.  LYin  U 
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appellaQt,  said  :  "  The  statement  shows  the  balance  agreed 
upon.  I  want  to  show  he  (meaning  Samuel  K  Webbe) 
really  owed  more." 

Some  conversation  followed  between  counsel  for  appel- 
lant and  the  court,  but  counsel  for  appellee  have  not  pointed 
out  to  us,  and  we  have  not  been  able  to  find  any  ruling  by 
the  court,  nor  any  other  oflfer  by  appellee  or  any  exception 
taken  upon  the  subject. 

There  is  therefore  nothing  in  the  record  that  presents 
to  us  any  question  upon  the  effect  of  proof  that  the  consid- 
eration of  the  guaranty  was  an  agreement  to  take  less  than 
was  owing  from  Samuel  E.  Webbe  to  appellee.  But  is  there 
any  other  consideration  to  support  the  guaranty  ?  If  so,  it 
exists  in  an  implied  agreement  by  appellee  to  forbear  to  sue 
Samuel  E.  Webbe. 

To  every  contract  there  must  be  a  consideration  to  sup- 
port it,  either  expressed  in  words  or  implied  from  the  very 
nature  of  the  contract;  otherwise  the  contract  would  be  a 
nudum  pdctum, 

A  promise  to  pay  the  debt  of  another  in  consideration  of  a 
forbearance  to  sue  for  a  time  certain,  or  for  a  reasonable 
time,  is  upon  a  good  consideration;  but  a  mere  forbearance, 
without  an  agreement  to  forbear,  will  not  render  the  prom- 
isor liable.    Cobb  v.  Page,  17  Pa.  St.  469. 

It  is  well  settled,  that  actual  forbearance  is  not  enough. 
The  forbearance  must  be  in  pursuance  of  a  mutual  agree- 
ment, the  consideration  being  promise  for  promise.  Con- 
sequently, to  make  the  promise  effective,  both  parties  must 
be  bound.    Shupe  v.  Galbraith,  32  Pa.  St.  10. 

As  already  stated,  the  written  guaranty  itself  expresses 
no  agreement  for  forbearance  by  appellee.  That  instru- 
ment bears  date  October  3,  1891,  and  the  appellant  prom- 
ised to  pay  one-half  of  the  sum  guaranteed  by  the  en4  of 
that  month,  and  the  balance  within  ninety  days  from  the 
date  of  the  guaranty,  which  would  expire  on  January  1, 
1S92.  Of  the  amount  of  $3,300,  specified  in  the  memoran- 
dum of  settlement  between  Samuel  E.  Webbe  and  the  ap- 
pellee, referred  to  in  the  written  guaranty,  there  was  paid 
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on  October  31st,  $1,491,  a  sum  $159  less  than  one-half  of 
the  amount  specified;  and  on  January  5,  1892,  four  days 
later  than  the  time  mentioned  in  appellant^s  contract  of 
guaranty,  there  was  paid  $1,500,  a  sum  likewise  less  than 
was  then  due.  These  payments,  it  is  conceded  by  appel- 
lant's brief,  were  paid  by  the  principal  debtor,  Samuel  E. 
Webbe,  and  this  suit  against  the  guarantor  was  not  begun 
until  January  19,  1893. 

These  facts  establish, />r/m«yiw?^^  at  least,  that  there  was  in 
fact  a  forbearance  by  the  appellee  to  sue  the  principal 
debtor;  and  actual  forbearance,  taken  in  connection  with  the 
fact  of  acceptance  of  the  guaranty  by  the  appellee,  and  of 
subsequent  payments  by  the  principal  debtor  from  time  to 
time  hot  earlier  than  the  times  specified  in  the  guaranty, 
and  nothing  whatever  being  shown  to  the  contrary  nor 
offered  by  the  appellant  to  be  shown,  the  inference  or  pre- 
sumption arises  that  it  was  agreed  by  the  parties  that  there 
should  be  a  forbearance  for  the  time  mentioned  in  the  writ- 
ten guaranty. 

An  agreement  to  forbear  to  sue,  or  to  extend  the  time  of 
payment,  need  not  be  in  writing,  nor  in  any  precise  words, 
nor  in  express  language  at  all. 

As  said  in  Brooks  v.  "Wright,  13  Allen  72,  "it  is  a  ques- 
tion of  mutual  understanding  and  intention,  and  like  other 
contracts,  the  agreement  of  the  parties  may  be  derived  from 
and  inferred  by  acts,  declarations,  facts  and  circumstances. 
When  such  are  the  sources  from  which  the  mutual  agree- 
ment of  the  parties  is  to  be  gathered,  it  is  for  the  jury  to  de- 
termine what  the  intention  and  understanding  were,  if  any, 
upon  which  the  minds  of  the  parties  met." 

It  was  held  in  Walker  v.  Sherman,  11  Met.  170,  that  the 
slightest  damage  to  the  plaintiff,  or  benefit  to  the  defendant, 
offered  a  sufficient  consideration  to  support  the  promise  of 
the  defendant  to  pay  an  order  accepted  by  him,  and  that  the 
fact  of  forbearance  to  sue  the  drawers  of  the  order  there  in- 
volved was  sufficient  to  authorize  the  inference  that  the 
plaintiff  agreed  so  to  forbear,  and  the  case  of  Breed  v.  Hill- 
house,  7  Conn.  623,  was  cited  in  support  of  the  decision. 

In  the    Connecticut  case,  ^vhich  was  a  suit  against  the 
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guarantor  of  a  note,  it  appears  from  the  statement  of  facts, 
as  follows : 

^'  To  show  that  the  plaintiff  agreed,  in  consideration  of  the 
guaranty,  to  forbear  the  collection  of  the  note,  the  plaint- 
iff relied  on  his  acceptance  of  the  guaranty,  and  on  his  actual 
forbearance  for  the  stipulated  time — these  facts  not  being 
disputed." 

On  the  trial  below  the  court  instructed  the  jury  that 
proof  of  consideration  was  necessary,  but  that  the  plaintifTs 
receiving  the  guaranty,  and  his  actual  forbearance  thereon 
for  the  stipulated  time,  was  prima  f<icie,  and,  being  unre- 
pelled,  sufficient,  proof  of  consideration. 

And  it  was  said : 

"The  agreement  in  question,  to  forbear,  was  clearly 
proved,  on  a  principle  of  probable  presumption,  which  har- 
monizes with  common  sense,  and  is  conformed  to  experience; 
and  both  reason  and  experience  bear  concurrent  testimony 
to  the  inference  of  a  consideration  in  this  case.  The  accept- 
ance of  the  indorsed  guaranty,  by  the  plaintiff,  and  his 
consequent  forbearance,  prove  the  agreement  in  question, 
and  are  incompatible  with  any  other  supposition." 

Recognizing  the  weight  of  those  cases  we  hold  that  the 
contract  of  guaranty  by  appellant  was  supported  by  a  con- 
sideration and  bound  the  appellant. 

There  are  numerous  other  errors  assigned  which  we  are 
constrained  to  omit  a  discussion  of,  with  the  remark  that 
they  have  been  considered,  and  are  not  regarded  as  affect- 
ing the  substantial  merits  of  the  case. 

The  judgment  of  the  Superior  Court  will  therefore  be 
affirmed. 


Fannie  Band  r.  Martin  PareelL 

1.  Judgments— Jfendcred  in  the  Appellate  Court,— The  AppeHate 
Court  can  render  a  judgment  upon  a  finding  of  facts  by  it  only  when 
the  trial  below  was  without  a  jury. 

2.  Landlord  and  TKHfAKr— Holding  Over  on  an  Increase  of  Rent, — 
Where  a  tenant  holds  over  after  the  expiration  of  a  former  lease,  with 
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notice  of  an  increaBe  of  the  rent,  if  no  new  bargain  as  to  other  terms 
is  made,  he  will  become  a  tenant  for  another  year  at  the  increased  rent; 
but  as  to  all  other  matters  the  terms  expressed  in  the  former  lease  will 
govern. 

AcUon  for  Bent. — ^In  the  Superior  Court  of  Cook  County  on  api>eal 
from  a  justice  of  the  peace;  the  Hon.  John  Barton  Patne,  Judge,  pre- 
siding. Trial  by  jury;  verdict  and  judgment  for  defendant;  appeal  by 
plaintiff;  submitted  at  the  October  term,  1894.  Reversed  and  remanded. 
Opinion  filed  April  4,  1895. 

Coy  &  Bbockway,  attorneys  for  appellant. 
William  A.  Doyle,  attorney  for  appellee. 

Mr.  Justicb  Gary  delivered  the  opinion  of  the  Cotjrt. 

The  appellee  was  tenant  of  a  dwelling  hoase  of  the  ap- 
pellant under  a  written  lease  for  a  year,  expiring  April  30, 
1893,  at  the  rent  of  $47.60  per  month.  Before  the  lease  ex- 
pired, the  appellant  notified  the  appellee  that  after  April  30th 
if  he  remained,  the  rent  would  be  $50  per  month.  He  re- 
mained until  September  15th,  paying  the  rent  of  the  previous 
months,  $50  per  month. 

The  appellant  rented  the  premises — part  to  one  tenant  and 
part  to  another — how  soon,  and  upon  what  terms  does  not 
clearly  appear,  though  it  is  testified  that  the  appellant  re- 
ceived only  $75  for  the  months  of  September,  October  and 
IS^ovember.  Why  the  jury  did  not  allow  the  defendant  $25 
for  the  half  of  September  during  which  the  appellee  did 
occupy,  whatever  they  concluded  upon  the  testimony  as  to 
the  terms  under  which  the  appellee  held  over,  or  why  Jhe 
court  did  not  impose  the  payment  of  that  sum  as  terms  of 
refusing  a  new  trial,  can  only  be  explained  by  what  seems 
a  fair  inference  from  the  record,  that  the  appellant  claiming 
not  less  thaai  $76,  which  she  had  recovered  before  a  justice, 
by  appeal  from  whose  judgment  the  case  was  in  the  Supe- 
rior Court,  forebore  to  press  the  undisputed  claim  of  $25, 
fearing  the  effect  upon  her  larger  claim. 

Yet  that  is  but  an  inference,  and  the  appellant  did  move 
for  a  new  trial  because  the  verdict  was  contrary  to  the  law 
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and  evidence  in  the  case,  which,  being  true,  she  was  entitled 
to  a  new  trial,  that  she  might,  at  least,  recover  the  $26.  We 
are  asked  by  the  appellant  to  render  a  judgment  for  her 
here,  upon  a  finding  of  facts  by  ourselves.  We  can  only 
render  such  a  judgment  for  a  plaintiff  when  the  trial  below 
was  without  a  jury.  Union  National  Bank  v.  Manistee 
Lumber  Co.,  43  III.  App.  525. 

Holding  over,  as  the  appellee  did,  after  the  expiration  of 
the  former  lease,  with  notice  of  an  increase  of  the  rent,  if 
no  new  bargain  as  to  other  terms  was  made,  he  became 
tenant  for  another  year  at  the  increased  rent,  but  as  to  all 
else,  upon  the  terms  expressed  in  the  expired  lease.  Miller 
v.  Ridgely,  19  111.  App.  306;  Schuyler  v.  Smith,  61  K  Y. 
309,  cited  in  Clinton  Wire  Cloth  Co.  v.  Gardner,  99  111.  151. 

Whether  there  is  any  evidence  of  any  new  bargain  be- 
tween the  parties,  which  prevented  the  holding  over  by  the 
appellee  from  operating  as  a  lease  for  another  year,  we  do 
not  discuss. 

The  judgment  is  reversed  and  the  cause  remanded. 


Lesser  Franklin  v.  James  A.  McDonald,  The  Loan  and 

In?estment  Company^  of  North  America^  and 

R.  8.  Tuthlll^  Trustee. 

* 

1.  Estoppel — By  the  Acts  of  a  Person. — Where  one  is  induced  by 
another  to  occupy  a  position  he  would  not  have  occupied  but  for  that 
other's  acts  and  declarations,  the  latter  will  be  estopped  to  deny  the 
consequences  thereof. 

Bill  to  Set  Aside  a  Trast  Det^^-^^"'^^  ^  ^^^  Circuit  Court  of  Cook 
County;  the  Hon.  Wiluam  G.  Ewino,  Judge,  presiding.  Heard  in 
this  court  at  the  March  term,  1895.  Affirmed.  Opinion  filed  April  5, 
1895. 

Newman  &  Northrup,  attorneys  for  plaintiff  in  error. 
Bat£s  &  Harding,  attorneys  for  defendants  in  error. 
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Mr,  Justick  Gary  deliyered  the  opinion  op  the  Court. 

The  real  defendant  in  error  here  is  the  Loan  and  Invest- 
ment Company,  of  North  America,  which  made  a;  loan  to 
McDonald  npon  a  trust  deed,  in  the  nature  of  a  mortgage, 
made  to  secure  an  indebtedness  of  $1,400.  The  company 
advanced  to  him  $645  on  the  security,  and  he  then  ran 
away.  The  plaintiff  in  error  conveyed  the  property  to 
McDonald  by  warranty  deed;  and  upon  a  policy  of  insur- 
ance to  McDonald,  upon  a  house  on  the  property,  which 
policy  contained  a  mortgage  clause,  reading, ''  Loss,  if  any, 
payable  to  Lesser  Franklin  as  his  interest  may  appear," 
the  plaintilT  in  error  indorsed,  "  My  interest  in  the  within 
has  ceased,"  with  his  signature. 

The  deed  of  trust,  warranty  deed  and  policy  were  all  de- 
livered to  the  company. 

Franklin  filed  this  bill  to  have  the  trust  deed  set  aside 
upon  the  ground  that  McDonald  never  paid  for  the  prop- 
erty, and  had  agr  od  that  the  proceeds  of  the  loan  should 
be  paid  to  Franklin,  by  the  company,  of  which  agreement 
Franklin  alleged  that  the  company  had  notice  before  it 
advanced  the  $645  to  McDonald. 

The  court,  upon  a  variety  of  circumstances  and  conflict- 
ing testimony,  found  that  the  company  had  no  notice  of 
such  an  agreement,  nor  of  any  right  of  Franklin  to  the  pro- 
ceeds of  the  loan,  apd  while  giviag  relief  to  the  extent  of 
directing  a  reconveyance  from  McDonald  to  Franklin,  yet 
directed  that  it  should  be  subject  to  the  trust  deed,  and  dis- 
missed the  bill  as  to  the  company  and  the  trustee  in  the 
deed  of  trust.  To  reverse  that  decree  the  plaintiff  in  error 
prosecutes  this  writ. 

Without  setting  out  at  length  the  evidence,  we  hold  that 
the  conclusion  upon  it  to  which  the  Superior  Court  came  as 
to  notice  to  the  company,  was  warranted  by  the  evidence, 
and  therefore  the  decree  is  affirmed. 
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Marine  Bank  Company  t.  John  B«  Mailers. 

1.  PRACmcB — Orders  Nunc  Pro  Tunc,— A  nunc  pro  tuno  order  is 
\28ually  made'  because  somethiiig  to  be  done  should  have  been  done 
earlier.  What  the  effect  of  such  an  order  will  be  upon  the  rights  of  third 
parties  is  a  question  upon  which  the  court,  in  making  this  order,  does 
not  pass. 

2.  Assignment  of  Errors— Absence  o/.— Where  the  record  contains 
no  assignment  of  errors,  the  court  may  dismiss  theappeaL 

Assumpsit. — Appeal  from  the  entry  of  a  nunc  pro  tunc  order  dis- 
missing the  suit.  Entered  by  the  Superior  Court  of  Cook  County;  the 
Hon.  Nathaniel  C.  Sears,  Judge,  presiding.  Submitted  at  the  March 
term,  1895.    Dismissed.    Opinion  filed  April  4,  1895. 

Statement  of  the  Case. 

The  Marine  Bank  Company  filed  a  suit  in  assumpsit  against 
John  B.  Mailers  in  the  Superior  Court  of  Cook  County,  on 
the  22d  day  of  May,  A.  D.  1894.  The  defendant  filed  on 
July  5,  1894,  a  plea.  Several  months  after,  the  plaintiff, 
without  notice  to  the  defendant,  caused  to  be  entered  on  the 
9th  day  of  November,  A.  D.  1894,  an  order  which  appeared 
on  the  record,  as  follows : 

"  On  motion  of  plaintiffs  attorney,  it  is  ordered  that' this 
suit  be  and  is  hereby  disnlissed  without  costs." 

At  the  same  term  at  which  the  order  of  dismissal  was 
entered,  the  defendant  moved  for  an  order  setting  aside  the 
dismissal  entered,  on  the  ground  that  after  the  appearance 
and  filing  of  pleas  on  the  part  of  the  defendant,  an  order  of 
dismissal  without  costs  could  not  be  entered  without  notice 
to  and  leave  had  of  the  defendant.  The  attorney  iir 
plaintiff,  in  answer  thereto,  stated  that  it  had  been  his  in* 
tention  to  enter  an  order  dismissing  the  suit  at  plaintiff s^\^ 
cost,  and  asked  that  the  court  enter  a  nunc  pro  tuno  order, 
as  of  date  of  the  original  order  dismissing  the  suit  at  plaintiffs 
cost.  The  court  having  heard  the  parties,  entered  the  nunc 
pro  tunc  order,  as  asked  by  the  plaintiff,  and  to  this  ruling 
defendant  excepted  and  has  taken  this  appeaL 
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Charles  B.  Stafford,  attorney  for  appellant. 

Jamks  C.  Hutohins  and  Edwin  Burritt  Smith,  attorneys 
for  appellee. 

Mr.  Presiding  Justice  Waterman  delivered  the  opinion 
OF  the  Court. 

The  record  here  filed  contains  no  assignment  of  errors, 
and  we  might  for  this  reason  dismiss  the  appeal. 

We  have,  however,  considered  the  brief  filed  by  appellant, 
and  find  no  sufficient  reason  for  reversing  the  judgment  of 
the  court  below.  The  power  of  the  court  to  amend  its 
record  during  the  term  can  not  be  questioned. 

Nunc  pro  tunc  orders  are  usually  made  because  something 
ordered  should  have  been  earlier  done. 

It  clearly  appeared  to  the  court  that  the  dismissal  made 
November  9th,  should  have  be^Bn  at  the  costs  of  the  plaintiff; 
such  being  the  case,  the  court  not  only  had  the  power  during 
the  terra  to  correct  the  order  it  had  made,  but  in  its  discre- 
tion to  make  the  order  of  JJfovember  26  th,  nunc  pro  tunc  as 
of  the  9th.  Ives  v.  Hulse,  lY  111.  App.  30;  Horner  v.  Horner, 
37  HI.  App.  199. 

What  the  effect  of  a  nunc  pro  tunc  order  will  be  upon 
the  rights  of  third  parties,  is  a  question  upon  which  the  court 
in  making  the  order  does  not  pass,  as  it  has  not  passed  upon 
what  the  effect  of  this  order  will  be  upon  collateral  interest 
of  the  parties  to  this  litigation.  Black  on  Judgments,  Sees. 
136  and  137.    The  appeal  is  dismissed. 


Frederick  A.  Bryden  and  Charles  E.  StefTen  v.  J.  Blanche 

Northrnp  and  James  R.  Bry son. 

1.  lvj\TScrnovB---Unauthorisied  Occupation  by  Tenants. — An  injunc- 
tion wiU  lie  to  prevent  the  occupation  of  demised  premises  for  a  purpose 
prohibited  by  the  lease. 

Bill  for  an  Ii^Jnnctlon. — Appeal  from  the  Superior  Court  of  Cbok 
Ckmnty;  the  Hon.  Wiujah  O.  Ewino,  Judge,  presiding.  Submitted  at 
the  March  term,  1895.    Affirmed.    Opinion  tiled  April  4, 1895. 
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Elmer  Bishop  and  Allen,  Payne  &  Blake,  attorneys  for 
ap{)ellants. 

Appellees'  Brief,  Blum  &  Blum,  Attorneys. 

"  It  is  sufficient  to  say  in  general  terms  that  whenever, 
under  the  terms  of  a  lease,  the  lessee  is  restricted  to  the  use 
of  demised  premises  in  a  particular  manner  or  for  a  specific 
purpose,  a  violation  of  the  covenants  by  a  use  of  the  premises 
in  a  diflferent  manner  or  for  another  purpose  furnishes 
ground  for  the  interposition  of  equity  by  injunction.  And 
in  all  such  cases  a  court  of  equity  is  regarded  as  the  appro- 
priate forum  for  administering  the  law,  the  jurisdiction  being 
based  in  part  upon  principles  identical  to  those  which  gov- 
ern the  adequate  remedy  of  specific  performance,  and  the 
necessity  of  preventing  a  constantly  recurring  grievance 
resulting  from  the  continuous  breach  of  the  covenants  which 
can  not  be  adequately  compensated  by  an  action  for  dam- 
ages." High  on  Injunctions,  Sec.  436;  12  Am.  &  Eng.  Ency. 
of  Law,  1025;  Howard  v.  Ellis,  4  Sandf.  (K  Y.)  369;  Taylor's 
Landlord  and  Tenant,  Sec.  691. 

And  the  restriction  as  to  the  use  of  the  premises  in  the 
original  lease  is  binding  upon  every  sub-tenant,  although  he 
may  never  have  seen  such  lease.  Wheeler  v.  Earl,  6  Cush. 
C.  C.  31;  Madox  v.  White,  4  Ind.  72;  Webster  v.  Nichols, 
104  111.  106. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  appellee  demised  premises  described  in  the  lease,"  the 
three  story  and  basement  brick  dwelling  known  as  number 
one  (1)  Washington  Place,"  "  to  be  occupied  for  studio, 
salesroom  and  dwelling  purposes  and  for  no  other  purpose 
whatever." 

The  appellant  Steffen  now  holds  the  basement  as  an  under 
tenant  and  has  fitted  it  up  and  begun  to  keep  there  what 
the  parties  here  call  a  saloon;  by  which  we  understand  them 
to  mean  what  in  law  is  a  dramshop. 

The  Superior  Court  by  decree  in  favor  of  the  appellee, 
enjoined  such  use  of  the  basement,  from  which  decree  the 
defendant  appealed. 


First  District — March  T£rm,  1895.        235 

Morier  v.  Moran. 

The  words  of  the  lease  made  a  condition  that  the  premises 
should  be  occupied  "  for  no  other  purpose  "  than  those  men- 
tioned.   White  V.  Naerup,  No.  6351,  this  court. 

It  is  true  that  ^'  the  words  of  an  instrument  shall  be  taken 
most  strongly  against  the  party  employing  them,"  but  that 
rule  "  ought  to  be  applied  only  where  other  rules  of  con- 
struction fail."    Broom,  Leg.  Max.,  594. 

"  We  must  give  to  the  words  their  common  and  generally 
accepted  meaning."    Schneider  v.  Turner,  130  111.  28. 

Now  while  we  often  hear  dramshops  spoken  of  as  saloons, 
and  see  them  so  mentioned  in  city  ordinances,  and  on  signs 
upon  them  may  read,  "  sample  room,"  "  family  resort "  and, 
perhaps,  other  designations,  yet  no  one  has,  as  we  verily 
believe,  yet  endeavored  to  attract  custom  by  calling  his 
dramshop  a  "  studio  "  or  a  "  salesroom." 

lu  a  strained  construction,  a  dramshop,  being  a  place 
where  sales  are  made,  might  be  held  to  be  a  salesroom;  yet 
such  a  construction  would  violate  the  rule  quoted  froin 
130  111. 

To  prevent  the  occupation  for  a  purpose  within  the 
prohibition  in  the  lease,  equity  will  interfere.  Taylor, 
Landlord  &  Tenant,  Sec.  416.  The  decree  is  right  and  is 
affirmed. 


Edmond  Morier  v.  Charles  Moran. 

1.  OoNTBACTS— By  Implication, — That  which  is  implied  in  a  contract 
is  as  much  a  part  of  the  contract  as  that  which  is  expressed. 

3.  Same — Construction, — A  court  wiU  always  lean  to  a  construction 
which  makes  a  ocmtract  valid  rather  than  one  by  which  it  becomes 
invalid. 

8.  Same — To  Take  the  Output  of  a  Mine. — A  contract  between  a 
dealer  in  coal  and  the  owner  of  a  mine  to  take  '*  the  entire  output  of  a 
mine  (from  one  to  three  cars  per  day)  of  lump  coal/'  implies  an  obliga- 
tion on  the  part  of  the  owner  of  the  mine  to  put  out  not  less  than  one 
and  not  more  than  three  carloads  per  day,  and  is  one  of  mutual 
obligation,  the  quantity  of  the  output  within  the  limits  being  at  the 
option  of  the  owner  of  the  mine.    A  failure  on  the  part  of  the  dealer  to 
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take  the  coal  according  to  the  contract,  renders  him  liable  to  respond  in 
damages. 

4.  SJL'UR^Breach  of— When  a  Cause  of  Action  Accrues. — Where  a 
mutual  contract  was  entered  into,  to  take  the  entire  output  of  a  coal 
mine  for  a  specified  season,  the  quantity  being  fixed  between  specified 
hmits,  and  afterward  the  purchaser  refuses  to  take  the  coal  according 
to  the  contract,  such  refusal  renders  it  unnecessary  for  the  owner  of  the 
mine  to  take  the  coal  out  of  the  ground,  and  gives  him  an  immediate 
right  of  action.  He  need  not  wait  imtil  the  time  mentioned  in  the 
contract  has  expired.  He  is  not  bound  to  take  out  the  coal,  trusting  to 
find  a  market  and  charge  the  difference  between  the  contract  price  and 
what  he  might  get  for  it. 

5.  Variancb— Aftwi  he  First  Raised  in  the  Court  Below,— Where 
the  question  of  a  variance  between  the  allegations  and  the  proofs  is  not 
raised  in  the  court  below,  it  can  not  be  raised  in  the  Appellate  Court 

6.  EIxcEPnoNS — When  Deemed  to  be  Abandoned, — ^Where  exceptions 
are  taken  on  the  trial  of  a  case  in  the  court  below,  but  are  not  mentioned 
in  the  appellant's  brief  in  the  Appellate  Court,  they  will  not  be  consid- 
ered. 

7.  INBTRUCI70NS — Disregarded  by  Jury, — The  fact  that  a  jury  disre- 
garded an  incorrect  instruction,  is  no  ground  for  reversing  a  judgment. 

Assninpslt*— Breach  of  contract.  Error  to  the  Superior  Court  of  Cook 
County;  the  Hon.  Jo^N  Barton  Payne.  Judge,  presiding.  Submitted 
at  the  March  term,  1805.    Affirmed.    Opinion  filed  April  4^  18d5« 

Bbief  for  Plaintiff  in  Error. 

When  a  vendee  of  goods,  sold  at  a  specific  price,  refuses  to 
take  and  pay  for  the  goods,  the  vendor  may  store  the  goods 
for  the  vendee,  give  him  notice  that  he  has  done  so,  and  then 
recover  the  full  contract  price;  or  he  may  keep  the  goods 
and  recover  the  excess  of  the  contract  price  over  and  above 
the  market  price  of  the  goods  at  the  time  and  place  of  de- 
livery, and  this  means  the  market  price  of  such  goods,  in 
such  condition  and  in  such  quantity  as  the  goods  were  at 
the  time  for  delivery.  In  such  case,  if  the  goods  are  bought 
in  large  quantities,  the  market  price  at  retail  is  not  the 
standard,  but  the  market  price  in  large  quantities;  or  the 
vendor  may,  giving  notice  to  the  vendee,  proceed  to  sell  the 
goods,  in  their  then  condition  and  quantity,  to  the  best  ad- 
vantage, and  recover  of  the  vendee  the  loss,  if  the  goods 
fail  to  bring  the  contract  price.  Bagley  v.  Findlay,  82  111. 
525;  Ames  v.  Moir,  130  111.  582,  at  pp.  591,  692;  Trunkey 
V.  Hedstrom,  131  111.  204,  at  p.  209.  , 
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Brief  sdb  Defendant  in  Erbob,  Ja^es  C.  McShane, 

Attobney. 

A  party  seeking  to  enforce  a  contract  is  not  bound  to 
prove  performance  where  the  other  party  has  failed  to  do 
what  constituted  a  necessary  condition  precedent  of  per- 
formance on  his  part.  Aller  v.  Pennell,  51  Iowa  637;  Law- 
yer's Reports  Annotated,  Book  3,  page  589,  note;  Gordon 
V.  Norris,  49  N.  H.  37H;  Haines  v.  Tucker,  50  N.  H.  307; 
Collins  V.  Dalaperte,  115  Mass.  159;  Ulmann  v.  Kent,  60 
111.  271;  Sanborn  v.  Benedict,  78  111.  310;  Haskell  v. 
Hunter,  23  Mich.  805;  Camp  v.  Hamlin,  55  Ga.  259;  Mc- 
Cracken  v.  Webb,  36  Iowa  551;  Dustan  v.  Mo  Andrews,  44 
N.  Y.  72;  Hayden  t.  Demets,  53  N.  Y.  .426. 

Mr.  Justice  Gabt  delivebed  the  opinion  of  the  Couet. 

Edmond  Morier  and  Arthur  W.  Underhill  were  sued  by 
Charles  Moran  for  not  taking  coal  under  a  contract  with 
him.  Underhill  was  not  served  with  process,^  On  the  trial 
but  two  exceptions  were  taken,  and  those  rdated  only  to 
matters  not  alluded  to  in  the  brief  for  the  plaintiff  in  eri^or, 
and  therefore  not  to  be  considered.  City  of  Mt.  Carinel  v. 
Howell,  137  111.  91. 

No  objection  to  the  declaration  was  made  below,  nor  does 
any  assignment  of  error  here  question  its  sufficiency.  No 
variance  between  the  declaration  and  evidence  was  pointed 
oat  below,  and  therefore  no  question  of  variance  can  be 
raised  here.  Consolidated  Coal  Co.  v.  Wombacker,  134 
m.  57. 

The  case  is  here  upon  its  intrinsic  merits.  If  upon  any 
pleadings,  with  no  incorrect  instructions,  a  jury  might  find 
a  verdict  for  Moran  for  $2,500,  that  being  the  amount  of 
the  judgment,  then  this  judgment  should  be  affirmed. 

That  the  jury  disregarded  an  incorrect  instruction  in 

favor  of  Morier,  is  no  ground  for  reversing.    McNulty  v. 

Ensch,  134  111*  46.    The  evidence  as  to  any  contract  is  as 

follows : 

Chicago,  Oct.  19,  '89. 

Ghables  Moban,  Esq.,  309  Jackson  St.,  Danville,  111. 

Our  Mr.  Morier,  when  in  your  town  a  few  days  ago,  or- 
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dered  a  car  of  coal.  We  would  like  to  try  your  coal,  and  if 
you  will  give  us  the  output  of  your  mine  we  will  give  you 
$1.20  per  ton  during  th€  winter  and  $1.15  for  the  summer, 
if  the  coal  is  satisfactory. 

Would  it  pay  you  better  to  load  mine  run  ?  We  have  an 
order  for  about  100  cars,  to  be  shipped  in  lots  of  ten  cars, 
or  would  take  car  per  day,  or  more,  if  it  would  be  conven- 
ient to  ship  this  way. 

We  can  not  afford  to  pay  more  than  90  c.  per  ton  for 
this,  but  we  should  think  it  would  pay  you  better  at  this 
price  than  to  screen  your  coal.  In  this  manner  you  could 
sell  all  the  coal  you  mined.  In  other  words,  you  would  be 
paid  for  all  the  nut  and  screenings.  Let  us  hear  from  you 
at  an  early  date,  because  if  we  make,  arrangements  for  your 
coal  we  are  ready  to  take  it  at  any  day ;  sooner  the  better. 
Let  us  know  if  you  have  shipped  the  sample  car,  and  fur- 
nish us  car  number.     Yours  truly, 

Morier,  Underbill  &  Co. 

CtticAGo,  Oct.  28,  '89. 
Charles  Moran,  Esq.,  Danville,  111. 

Dear  Sir  :  We  are  in  receipt  of  your  letter  of  the  28th, 
offering  us  the  putout  of  your  mine  of  lump  coal,  and  we 
herewith  enclose  a  contract  which,  if  satisfactory,  please 
sign  and  return  to  us. 

It  must  be  understood  that  in  view  of  our  giving  you  this 
price,  we  must  have  good,  clean  coal,  as  we  can  buy  all  we 
want  for  less  money,  but  our  object  in  making  this  arrange- 
ment with  you  is  to  get  some  cleaner  coal,  so  you  will  exer- 
cise great  care  in  loading. 

You  can  commence  to  ship  at  once  and  notify  us  promptly 
of  daily  shipments.  We  wish  you  would  give  us  a  car  of 
screenings  occasionally,  as  we  will  require  more  than  we  are 
getting  at  present. 

When  writing,  state  what  time  the  train  leaves  the  mine, 
as  we  will  telegraph  you  some  time,  and  would  like  to  know 
how  late  in  the  day  we  can  do  so. 

Yours  truly, 

Morier,  Underhill  &  Co. 
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Chicago,  Oct.  28,  '89. 
Charles  Moran,  Danville,  111. 

Dear  Sir  :  We  hereby  agree  to  take  the  entire  out-put  of 
your  mine  (from  one  to  three  cars  per  day)  of  lump  coal, 
clean  forked,  and  free  from  stone,  at  the  following  figures, 
viz.:  From  November  1, 1889,  to  March  1, 1890,  at  $1.25 
per  ton  of  2,000  lbs.  From  March  1, 1890,  to  September  1, 
1890,  at  $1.15  per  ton  of  2,000  lbs.  Shipments  to  be  made 
daily;  settlement  at  the  end  of  each  month  for  coal  bought 
the  preceding  month. 

Yours  truly, 

MoRiER,  Underhill  &  Co. 
Charles  Moran. 

Now,  as  Morier,  Underhill  &  Co.  could  not  take  the  "  out- 
put "  unless  Moran  would  put  out,  his  signature  was  an 
agreement  on  his  part  that  he  would  put  out,  not  less  than 
one  car  per  day,  with  the  privilege  to  put  out  three  cars 
per  day.  What  is  implied  in  a  contract  is  as  much  a  part 
of  the  contract  as  what  is  expressed.  Bishop  on  Contracts, 
Sec.  241. 

And  the  words  of  the  last  writing,  without  referring  to 
the  previous  letters,  imply  an  obligation  on  the  part  of 
Moran  to  put  out  not  less  than  one  and  not  more  than  three 
carloads  per  day.  Broom,  Leg.  Max.,  667;  Memory  v.  Nie- 
pert,  131  111.  623;  Allamon  v.  Mayor  of  Albany,  43  Barb. 
33;  Genet  v.  Del.  &  Hud.  Canal  Co.,  136  N.  Y.  593;  Hudson 
Canal  Co.  v.  Penna.  Coal  Co.,  8  Wallace  276, 1  refer  to,  with- 
out copying  at  length,  as  authority  explicit  and  abundant. 

The  contract,  therefore,  is  one  of  mutual  obligation,  the 
quantity,  within  the  limits,  being  at  the  option  of  Moran. 

During  November  Moran  ^shipped  twenty-eight  cars. 
Very  soon  thereafter,  by  letters  in  the  record  which  the  ab- 
stract fails  to  notice,  Morier,  Underhill  &  Co.  commenced 
to  order  that  less  and  less  coal  be  shipped  to  them.  Moran 
kept  loaded  ears  on  a  sidetrack  awaiting  their  orders. 

June  20th,  the  firm  wrote  to  Moran  to  ship  but  one  car  per 
week,  to  which  Moran  replied  that  he  considered  that  "  the 
same  as  a  quit,  as  I  can  not  run  a  mine  on  one  flat  per 
Week."    He  sent  two  cars  in  July  and  that  was  the  end  of 
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the  trade. .  No  orders  were  ever  sent  that  were  not  filled, 
and,  so  far  as  appears,  without  delay. 

The  verdict  settles  that  there  was  no  just  ground  of  com- 
plaint of  the  quality  of  the  coal.  The  real  trouble,  as  the 
letters  of  the  firm  show,  was  that  they  could  not  dispose  of 
the  coal.  That  was  their  risk.  Their  refusal  to  take  the 
coal  according  to  the  contract  rendered  it  unnecessary  for 
Moran  to  take  the  coal  out  of  the  ground.  The  act  would 
have  been  useless.  See  cases  cited  in  Pulling  v.  Travelers 
Ins.  Co.,  5,285  last  term. 

The  coal  was  in  the  ground,  and  Moran  had  facilities  for 
taking  out  forty  to  fifty  tons  per  day,  and  thus  his  ability 
to  fill  the  contract  is  proved.  Coal  had  gone  down  in  the 
market,  and  from  the  profit  to  him  in  filling  the  contract, 
his  readiness  and.  willingness  may  be  inferred.  Coonley  v. 
Anderson,  1  Hill  (N.  Y.)  519. 

Indeed,  the  refusal  of  the  firm  to  take  .the  coal  as  the  con- 
tract required,  gave  Moran  an  immediate  right  of  action. 
He  did  not  need  to  wait  until  the  time  mentioned  in  the 
contract  had  expired.  FoUansbee  v.  Adams,  86  111.  13,  and 
cases  there  cited. 

If  the  testimonvof  Moran  that  the  mine  would  be  of  no 
less  value  with  the  coal  to  fill  the  contract  taken  out,  than 
with  the  coal  in,  is  to  be  accepted,  then  Moran  has  not  re- 
covered full  damages.  He  was  not  bound  to  take  out  the 
coal,  trusting  to  finding  a  market,  and  charge  the  difference 
between  the  contract  price  and  what  he  might  get.  But  the 
question  of  the  qitantum  of  the  damages  is  not  before  us. 
ilxcessive  damages  was  not  assigned  as  a  ground  in  the  mo- 
tion for  a  new  trial.    Heffron  v.  Brown,  54  IlL  App.  377. 

We  purposely  refrain  from  considering  whether  the  doc- 
trine of  Schneider  v.  Turner,  27  III.  App.  220,  130  111.  28, 
has  any  application  to  this  case.  Counsel  have  not  alluded 
to  it.     Campion  v.  Smith,  46  111.  App.  501. 

The  judgment  is  affirmed. 

Mr.  Presiding  Justice  Waterman. 
I  do  not  regard  the  contract  as  giving  any  option.    The 
contract  was  for  the  entire  output  of  a  certain  mine;  the 
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statement  **  From  one  to  three  cars  per  day  "  did  not  give 
to  the  proprietor  of  the  mine  an  option  to  supply  one,  two  or 
three  cars  per  day.  The  statement  was  inserted  for  the 
purpose  of  showing  what  was  in  the  minds  of  the  parties 
when  the  contract  was  made — what  it  was  expected  would 
be  done  under  it. 

It  appears  that  appellee  had  been  for  some  years,  and  then 
was,  operating  a  coal  mine.  Appellant  visited  the  mine  for 
the  purpose  of  buying  coal;  saw  appellee  loading  coal.  It 
was  for  the  entire  product  of  a  mine  then  being  operated 
and  of  which  each  party  had  knowledge,  that  the  agreement 
was  entered  into.  Under  such  a  contract,  so  made,  appel- 
lee became  bound  to  use  reasonable  effort  to  keep  the  prod- 
uct of  his  mine  at  what  it  was;  and  neither  considerably 
below  one  or  above  three  cars  per  day.  Appellee  had  not 
the  right  if  coal  went  up  to  reduce  his  output  to  one  car  per 
dayj  as  appellant  had  not  the  right  if  coal  went  down  to  de- 
cline to  take  more  than  one  car  per  day. 

This  construction  is,  I  believe,  not  only  in  harmony  with 
the  language  used,  considered  from  the  standpoint  occupied 
by  the  parties  when  the  contract  was  made,  but  with  the 
law  of  this  State. 

A  court  will  always  lean  to  a  construction  which  makes 
a  contract  valid  rather  than  to  one  by  which  it  becomes  in- 
valid. 


P.  H.  Eeenan  v.  The  People  of  the  State  of  Illinois. 

1.  ELBcnoNS — Ballots  Returned  to  the  CommissionerB  Not  to  be 
Opened.— In  the  act  of  June  22,  1891  (R  S.,  1893,  Ch.  46),  there  is  no 
provision  permitting  the  election  commissioners  to  open  the  sealed 
packages  in  which  the  baUots  are  by  the  judges  of  election  inclosed,  save 
in  the  case  of  a  contested  election,  and  the  election  commissioners  are 
forbidden  to  open  such  packages  imder  any  other  circumstances. 

2.  EiAcnoN  Ck)iiBii8SiONERS— Can  Not  he  Compelled  to  Produce 
Ballots  Before  Grand  Jury, — The  election  commissioners  can  not  be 
oompeUed  to  produce  before  the  grand  jury  the  ballots  voted  at  an  elec- 
tion and  returned  to  said  commissioners  from  the  precincts  by  the 

Vol.  LVni  16 
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judges  of  election  under  Bectdoa  27  of  the  act  of  June  22,  1891.    (R.  S., 
1891,  685.) 

3.  Courts — Power  to  Require  the  Production  of  Ballots. — A  court 
has  no  power  to  require  the  election  commissioners  to  produce  and  sub- 
mit to  examination  the  ballots  in  their  keeping,  except  in  the  case  of  an 
election  contest. 

4.  Same — Power  to  Compel  Obedience  to  the  Lau^.—  Courts  do  not 
make  the  law.  They  may  and  do  declare  what  it  is  and  may  compel 
obedience  to  it;  they  have  no  power  to  command  any  one  to  disobey  the 
law,  or  to  do  that  which  it  does  not  enjoin. 

5.  Contempt  of  Co\5B.t— 'Erroneous  and  Void  Orders.— An  order  of 
court  which  is  merely  erroneous  must  be  obeyed;  he  who  disobeys  such 
a  mandate  commits  a  contempt  for  which  he  may  be  punished,  but  an 
order  in  excess  of  the  powers  of  the  court  is  without  jurisdiction  and 
void;  disobedience  to  it  is  not  a  contempt. 

Contempt  of  Court. — EIrror  to  reverse  an  order  of  the  Criminal  Court 
of  Cook  County;  the  Hon.  Arthur  H.  Chetlain,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1895.  Reversed*  Opinion  filed 
AprU  4, 1895. 

Statement  of  the  Case. 

The  events  and  proceedings  which  resulted  in  the  fine 
imposed  upon  the  plaintiff  in  error  by  the  judgment  of  the 
Criminal  Court  of  Cook  County,  are  briefly  as  follows : 

December  19,  1893,  a  special  election  for  mayor  of  the 
city  of  Chicago  ^as  duly  held.  On  April  3,  1894,  an  elec- 
tion of  town  officers  and  aldermen  was  duly  held  in  Chicago, 
both  elections  having  been  conducted  under  the  provisions 
of  the  act  regulating  elections  in  cities,  towns  and  villages, 
enacted  June  19,  1885,  and  adopted  by  the  city  of  Chicago  in 
the  same  year. 

The  votes  cast  at  this  last  election  were  duly  canvassed  by 
the  board  of  canvassers,  consisting  of  those  who  at  that 
time  were  election  commissioners  of  said  city,  and  also  of 
the  city  attorney  and  the  judge  of  the  County  Court.  On 
April  9, 1894,  the  County  Court  of  Cook  County  in  accord- 
ance with  the  certified  copy  of  the  record  of  this  canvass, 
issued  to  those  declared  elected  thereby,  certificates  of  elec- 
tion. 

The  -envelopes  containing  the  ballots,  duly  sealed,  sub- 
scribed and  indorsed,  according  to  law,  were  duly  delivered 
to  said  election  commissioners,  and  remained  in  the  e:(clu- 
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give  custody  of  the  commissioners,  as  required 'by  law,  until 
and  after  May  11, 1894. 

On  May  7, 1894,  a  suipoena  duces  tecum  was  issued  out 
of  said  court,  addressed  to  the  election  commissioners  and 
their  clerk. 

Said  subpoena  directed  the  commissioners  and  their  clerks 
to  appear  before  the  grand  jury  to  give  evidence  "  concern- 
ing a  certain  complaint  made  before  said  election  commis- 
sioners against  John  G.  McMahon,  James  Maroney  and 
George  W.  Heck,"  and  to  bring  the  registry  books,  poll 
books*  and  tally  sheets  of  the  election  held  April  3, 1894, 
'^  in  the  22d  precinct  of  the  29th  ward  of  said  city  of  Chi- 
ca^^'^  and  also  all  ballots  voted  and  returned  to  said  com- 
missioners from  said  precinct  at  said  election. 

The  election  commissioners  and  their  clerks  appeared  be- 
fore the  special  grand  jury  with  all  the  records  called  for, 
except  said  ballots  voted  and  returned,  which  they  submit- 
ted to  said  grand  jury  they  could  not,  as  advised  by  their 
counsel,  produce  without  violation  of  the  statutes  of  the 
State  and  their  oaths  of  office. 

A  rule  to  show  cause  why  they  should  not  be  attached 
for  contempt  was  thereupon  entered  against  said  commis- 
sioners. An  answer  to  said  rule  was  filed,  wherein  plaintiff 
in  error  and  his  fellow-commissioners  and  their  clerk,  disa- 
vowing any  intentional  contempt  of  court,  responded  to  the 
rale,  justifying  their  action  as  that  which  the  law  required 
of  them  in  their  respective  offices.  The  court  thereafter 
entered  an  order  adjudging  said  commissioners  guilty  of 
contempt  of  court,  and  that  each  of  them  be  fined  the  sum 
of  $1,000. 

To  reverse  which  order  the  writ  of  error  herein  has  been 
sued  out,  and  errors  are  assigned  questioning  the  jurisdic- 
tion and  power  of  the  court  below,  and  the  form,  substance 
and  validity  of  said  order. 

Brief  of  Plaintiff  in  Error,  Lawrence  P.  Boyle  and 
MoRAN,  Kraus  &  Mater,  Attorneys. 

If  produced  and  opened  as  required  by  the  Criminal  Court, 
the  ballots  would  have  been  rendered  useless  as  evidence  in 
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an  election  contest,  and  would  also  have  become  incompe- 
tent upon  the  hearing  of  any  criminal  case.  Their  use  as 
evidence  would  have  been  utteriv  destroyed.  In  order  to 
constitute  competent  evidence,  they  must  be  carefully  pre- 
served in  strict  accordance  with  the  statute.  State  v.  Bate, 
70  Wis.  409,  412,  413;  McCrary  on  Elections,  3d  Ed.,  Sees. 
436,  438,  445;  Cooley's  Con.  Lim.,  6th  Ed.  788;  also  cases 
cited  under  note  1,  page  799;  Albert  v.  Twohig,  52  N.  W. 
Kep.  582,  584;  Hudson  v.  Solomon,  19  Kas.  177;  State  v. 
Bate,  70  Wis.  409,  413;  Kingery  v.  Berry,  94  111.  515;  People 
V.  Livingston,  79  N.  Y.  279;  Hartman  v.  Young,  20  Pac. 
Rep.  17;  17  Or.  150;  Powell  v.  Holman,  6  S.  W.  Rep.  503, 
505;  50  Ark.  85;  Reynolds  v.  State,  61  Ind.  392;  Coglan  v. 
Beard,  65  Cal.  58. 

'^  Where,  as  is  the  case  in  several  of  the  States,  the  statute 
provides  a  mode  of  preserving  the  identical  ballots  cast  at 
an  election,  such  statute,  and  particularly  those  provisions 
which  provide  for  the  safe  keeping  of  such  ballots,  must  be 
followed 'with  great  care.  Such  ballots,  in  order  to  be  re- 
ceived in  evidence,  must  have  remained  in  the  custody  of 
the  proper  officers  of  the  law  from  the  time  of  the  original 
official  count  until  they  are  produced  before  the  proper  court 
or  officer,  and  if  it  appear  that  they  have  been  handled  by 
unauthorized  persons,  or  that  they  have  been  left  in  an 
exposed  and  improper  place,  they  can  not  be  offered."  Mc- 
Crary on  Elections,  Sees.  436,  438,  445. 

If,  however,  the  ballots  have  not  keen  kept  as  required 
by  law,  and  surrounded  by  such  securities  as  the  law  pre- 
scribes, it  would  seem  that  they  should  not  be  received. in 
evidence  at  all.    Cooley's  Con.  Lim.  788. 

The  statute  against  package  being  opened  (Rev.  Stats,  of 
1893,  Chap.  46,  Sees.  59  and  314,  p.  8,  supra)y  is  modified  by 
the  single  proviso  excepting  election  contests.  The  intro- 
duction of  this  exception  is  necessarily  exclusive  of  all  other 
independent  exceptions.  Sutherland  on  Stat.  Con.,  Sees. 
325,  328;  Broom's  Legal  Maxims,  star  pages  638  to  640  (6th 
Am.  Ed.);  Dutton  v.  City  of  Aurora,  114  111.  138,  143,  144; 
Eldridge  v.  Pierce,  90  111.  474,  482, 483;  State  v.  Board  Pub- 


First  District — March  Term,  1895.       245 

Keenan  v.  TheTeople. 

lie  Schools,  112  Mo.  213,  218;  Potter's  Dwarris  on  Statutes, 
221;  Gaddis  v.  Richland  County,  92  111.  119, 124;  Rammis  v. 
Clark,  13  HI.  544,  646. 

Civil  contempts  are  those  quasi  contempts  which  consist  in 
failing  to  do  something  which  the  contemnor  is  ordered  by 
the  court  to  do  for  the  benefit  or  advantage  of  another 
party  to  the  proceeding  before  the  court;  while  criminal 
contempts  are  all  those  acts  in  disrespect  of  the  court  or  of 
its  process,  or  which  obstruct  the  administration  of  justice, 
or  tend  to  bring  the  court  into  disrepute,  such  as  disorderly 
conduct,  insulting  behavior  in  the  presence  or  immediate 
vicinity  of  the  court,  or  acts  of  violence  which  interrupt  its 
proceedings;  also  disobedience  or  resistance  of  the  process 
of  the  court,  etc.     Rapalje  on  Contempt,  Sec.  21. 

The  Supreme  Court  of  this  State  has  uniformly  held  that 
acts  in  disrespect  of  the  court,  or  its  process^  which  obstruct 
the  administration  of  justice,  are  in  the  nature  of  criminal 
offenses.  Beattie  v.  The  People,  33  III.  App.  651;  Stuart  v. 
The  People,  3  Scam.  395;  Haines  v.  The  People,  97  111.  161; 
The  People  v.  Neill,  74  111.  68, 

By  these  and  the  following  authorities  the  distinction 
between  civil  and  criminal  contempts  is  made  clear,  as  is 
also  the  fact  that  refusal  to  obey  a  subpoena  is  a  criminal 
contempt.  People  v.  Lester,  150  111,  408,  423;  People  v. 
Diedrich,  141  111.  665;  Eawson  v.  Bawson,  35  111.  App.  505; 
Leopold  V.  People,  140  111,  552;  Bonner  v.  People,  40  111. 
App.  628;  De  Beukelear  v.  People,  25  111.  App.  460.  A 
criminal  contempt  is  a  recognized  criminal  offense — a  mis- 
demeanor at  common  law.  In  Beattie  v.  People,  33  IlL 
App.  651,  9upra^  it  was  expressly  held  that  a  criminal  con- 
tempt was  a  misdemeanor  and  its  prosecution  barred  by  the 
statutes  of  limitation  governing  the  prosecution  of  misde- 
meanors. The  court  say,  p.  662 :  The  punishment  of  con- 
tempt fixes  its  character  as  a  misdemeanor,  as  the  penalty 
may  be  either  by  fine  or  confinement  in  jail  or  both.  Lar- 
kin  V.  The  People,  94  111.  501;  Rawson  v.  Rawson,  35  111. 
App.  505;  Bonner  v.  People,  40  111.  App.  628. 

There  can  be  no  doubt  that  the  order  was  void  in  impos- 
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ing  such  fine  of  $1,000,  and  also  in  committing  plaintiff  in 
error  to  jail  until  suoh  fine  was  paid,  which  might  result 
in  commitment  for  more  than  one  year.  Lamkin  v.  People, 
94  III.  501;  In  re  Patterson,  99  N.  Car.  407,  418;  Shank's 
Case,  15  Abb.  Pr.  (N.  Series)  38;  People  ex  rel.  Stokes  v. 
Risley,  38  Hun  280;  People  v.  Carter,  48  Hun  165;  Ex 
parte  Stewart,  16  Neb.  193  (S.  C,  20  K  W.  Rep.  255); 
Church  on  Habeas  Corpus,  Sees.  385,  353a. 

Mb.  Presiding  Justice  Waterman  delivered  the  opinion 
OF  the  Court. 

Section  27  of  an  act  approved  June  22, 1891,  in  force  July 
1,  1891,  Revised  Statutes,  1893,  Chap.  46,  Sec.  314,  in  pur- 
suance of  which,  the  election  had  in  Chicago  April  3, 1894, 
was  held,  provides  that — 

"  When  the  canvass  of  the  ballots  shall  have  been  com- 
pleted, as  now  provided  by  law,  the  clerks  shall  announce 
to  the  judges  the  total  number  of  votes  received  by  each 
candidate;  each  judge  of  election  in  turn  shall  then  proclaim 
in  a  loud  voice  the  total  number  of  votes  received  by  each  of 
the  persons  voted  for,  and  the  office  for  which  he  is  desig- 
nated, and  the  number  of  votes  for,  and  the  number  of  votes 
against  any  proposition  which  shall  have  been  submitted  to 
a  vote  of  the  people;  such  proposition  (proclamation)  shall 
he  prima  facie  evidence  of  the  result  of  such  canvass  of  the 
ballots.  Immediately  after  making  such  proclamation,  and 
before  separating,  the  judges  shall  fold  in  two  folds,  and 
string  closely  upon  a  single  piece  of  flexible  wire,  all  ballots 
which  have  been  counted  by  them,  except  those  marked 
*  objected  to,'  unite  the  ends  of  such  wire  in  a  firm  knot,  seal 
the  knot  in  such  a  manner  that  it  can  not  be  untied  without 
breaking  the  seal,  inclose  the  ballots  so  strung  in  an  en- 
velope, and  securely  tie  and  seal  suoh  envelope  with  official 
wax  impression  seals,  to  be  provided  by  the  judges,  in  such 
manner  that  it  can  not  be  opened  without  breaking  the 
seals,  and  return  said  ballots,  together  with  the  package  con- 
taining the  ballots  marked  'defective  or  objected  to,'  in  such 
sealed  package  or  envelope,  to  the  proper  clerk  or  to  the 
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board  of  election  commissioners,  as  the  case  may  be,  and 
such  officer  shall  carefully  preserve  said  ballots  for  six  months, 
and  at  the  expiration  of  that  time  shall  destroy  them  by 
burning^  without  previously  opening  the  package  or  envel- 
ope. Such  ballots  shall  be  destroyed  in  the  presence  of  the 
ofScial  custodian  thereof,  and  two  electors  of  approved  in- 
tegrity and  good  repute,  and  members,  respectively,  of  the 
two  leading  political  parties.  The  said  electors  shall  be  des- 
ignated by  the  county  judge  of  the  county  in  which  such 
ballots  are  kept;  provided,  that  if  any  contest  of  the  election 
of  any  officer  voted  for  at  such  election,  shall  be  pending  at 
the  expiration  of  said  time,  the  said  ballots  shall  not  be  de- 
stroyed until  such  contest  is  finally  determined.  In  all  cases 
of  contested  elections,  the  parties  contesting  the  same  shall 
have  the  right  to  have  said  ballots  opened,  and  to  have  all 
the  errors  of  the  judges  in  counting,  or  refusing  to  count, 
any  ballot  corrected  by  the  court  or  body  trying  such  con- 
test, but  such  ballots  shall  be  opened  only  in  open  court,  or 
in  open  sessions  of  such  body,  and  in  the  presence  of  the 
officer  having  the  custody  thereof." 

There  is  to  be  found  in  the  law  under  which  the  election 
of  April  3,  1894,  was  held,  no  provision  permitting  the  elec- 
tion commissioners  to  open  the  sealed  packages  in  which  the 
ballots  are  by  the  judges  of  election  inclosed,  save  in  the 
case  of  a  contested  election;  and  it  is  manifest  that,  the  com- 
missioners are  f<>rbidden  to  open  such  packages  under  any 
other  circumstances. 

Courts  do  not  make  the  law;  they  may  and  do  declare  what 
it  is,  and  may  compel  obedience  to  it;  they  have  no  power 
to  command  any  one  to  disobey  the  law,  or  to  do  that  which 
it  does  not  enjoin. 

The  election  commissioners  being  forbidden  to  open  the 
packages  in  which  tile  ballots  intrusted  to  their  care  are 
contained,  except  in  the  case  of  an  election  contest,  a  court 
has  not  power  to,  under  other  circumstances,  require  them 
to  produce  and  submit  to  examination  the  ballots  in  their 
keeping. 

It  is  immaterial  what  the  public  agency  may  be  which 
seems  to  demand  that  public  officers  or  private  citizens  vio- 
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late  the  law;  neither  for  the  purpose  of  convicting  the 
guilty  or  acquitting  the  innocent,  have  courts  authority  to 
direct  any  one  to  act  in  disregard  of  the  law. 

In  considering  the  validity  of  an  order  collaterally  at- 
tacked, as  is  the  order  directing  the  plaintiff  in  error  to  pro- 
duce certain  election  ballots,  the  distinction  between  orders 
which  are  merely  erroneous,  and  hence  liable  to  reversal, 
and  orders  which  are  void  because  the  court  has  no  power 
to  make  them,  must  be  kept  in  mind. 

An  order  of  court  which  is '  merely  erroneous  must  be 
obeyed;  he  who  disobeys  such  a  mandate  commits  a  con- 
tempt for  which  he  may  be  punished.  Kerf oot  v.  The  Peo- 
ple, 51  111.  App.  409. 

If  the  onl}'  reason  for  refusing  to  produce  the  ballots  was 
that  the  evidence  that  might  be  afforded  by  them  would  be 
immaterial,  irrelevant,  or  not  competent  in  the  matter 
under  examination  in  the  Criminal  Court,  a  very  different 
question  fr,om  that  presented  by  the  recoid  of  this  cause 
would  be  before  us.  People  v.  Lester,  150  111.  408-423;  Ker- 
foot  V.  The  People,  51  111.  App.  409;  In  re  Brown,  97  Cal.  83. 

The  order  of  the  Criminal  Court  being  in  excess  of  its 
powers  was  without  jurisdiction  and  therefore  void.  Its 
disobedience  was  not  contempt. 

The  order  imposing  a  fine  upon  the  plaintiffs  in  error  is 
reversed. 


C.  J.  Cooper  v.  Chicago  Cottage  Organ  Company. 

1.  PROMISSORT  Notes — Meaningless  Conditions,— Adding  to  an  ordi- 
nary and  unconditional  promissory  note  the  words,  "title  not  to  pass 
until  this  note  i9  paid  in  full,"  is  substantiaUy  meaningless  when  read  in 
connection  with  the  rest  of  the  note. 

2.  ^Possession— 0/  P^aonal  Property  Unea^ptotned.— Possession  of 
personal  properly  unexplained  implies  title  in  the  possessor. 

Assnmpsit,  on  a  promissory  note.  Error  to  the  Superior  Court  of 
Cook  County;  the  Hon.  John  Barton  Payne,  Judge,  presiding.  Heard 
in  this  court  at  the  March  term,  1896.  Affirmed.  Opinion  filed  April 
4,  1895. 
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C.  C.  Spencer,  attorney  for  plaintiff  in  error. 

■ 

Cbattt  Bros,  and  MacLaren,  Jarvis  &  Cleveland^  attor^ 
neys  for  defendant  in  error. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the 
Court. 

This  cause  was  tried  below  before  the  court  without  a 
jury,  upon  an  agreed  statement  of  facts,  abstracted  as  follows : 

"  A  certain  promissory  note  was  executed  and  delivered 
by  C.  J.  Cooper,  the  defendant,  to  one  N.  D.  Coon.  Said 
note  was  given  for  the  purchase  price  of  a  piano,  and  it  was 
written  on  the  face  of  said  note, '  Title  not  to  pass  until  this 
note  is  paid  in  full.'  The  piano  in  question  was  delivered  to 
defendant  in  pursuance  of  the  terms  of  the  note.  Said  piano 
was  after\yard,  while  in  the  possession  of  defendant,  with- 
out the  fault  of  any  one,  destroyed  by  fire.  The  note  in 
question  was  duly  d^ssigned  to  the  plaintiff  after  maturity. 
There  is  unpaid  on  said  note  the  sum  of  $200." 

The  Superior  Court  gave  judgment  for  the  amount  re- 
maining unpaid  on  said  note,  and  costs,  and  from  that  judg- 
ment this  writ  of  error  is  prosecuted. 

The  substance  of  the  contention  of  plaintiff  in  error  is, 
that  in  some  way  the  record  discloses  a  contract  between 
the  parties  to.  the  original  agreement  with  reference  to  the 
sale  and  purchase  of  the  piano  for  which  the  note  was 
given,  under  which  the  title  of  the  piano  did  not  pass  to 
the  vendee,  the  maker  of  the  note;  that  the  title  to  the 
piano  remained  in  the  vendor,  and  was  to  remain  there  until 
the  note  should  be  paid,  and  that  the  piano  being,  there- 
fore, the  property  of  the  vendor  at  the  time  of  its  destruc- 
tion, without  the  fault  of  the  vendee,  the  vendor  must  bear 
the  loss.  It  is  not  necessary  to  consider  Avhat  the  law 
would  be  with  reference  to  such  an  assumption  of  facts,  for 
the  record  does  not  disclose  such  a  state  of  facts  to  exist. 

The  adding  to  the  note  the  words,  '*  title  not  to  pass  un- 
til this  note  is  paid  in  full,"  is  substantially  meaningless 
when  read  in  connection  with  the  rest  of  the  note.    It  does 
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not  appear  that  the  note  was  anything  but  an  ordinary  and 
unconditional  promissory  note,  with  the  quoted  words 
written  on  its  face.  So  far  as  appears,  the  note  itself  con- 
tained nothing  about  its  consideration  being  a  piano. 

The  suit  was  begun  originally  before  a  justice  of  the 
peace.  No  copy  of  the  note  is  set  out  in  the  abstract  of 
the  record,  which  must  be  deemed  sufficiently  full  to  pre- 
sent all  errors  relied  upon.     Ky.  Co.  v.  Wolf,  137  111.  360. 

We  can  therefore  only  see  what  is  in  the  statement  of 
facts,  the  ab3tract  stating  that  there  was  no  other  evidence 
offered  on  the  trial  of  the  cause,  and  from  that  we  have  no 
doubt  that  the  judgment  was  right. 

Possession  of  the  piano,  unexplained,  implies  title  in  the 
possessor.  If  such  was  not  the  intention  of  the  parties,  it 
should  have  been  made  to  appear.  The  judgment  will  be 
affirmed. 


f  ^  ^  William  Graver  Tank  Works  v.  James  McGee. 

5?    250 

1.  Master  and  Servant— Dangerous  Employments,--TheTu\e  that 
a  master  is  bound  to  use  reasonable  care  to  furnish  a  reasonably  safe 
place  for  the  servant  to  work,  and  to  use  reasonable  care  to  protect  him 
from  dangerous  machinery  and  hazardous  methods  of  conducting  busi- 
ness, is  qualified  by  the  rule  that  if  the  master  fails  in  such  respects,  and 
Uie  servant,  being  fully  advised  of  the  dangers,  continues  without  objec- 
tion and  voluntarily  to  work  in  the  unsafe  place,  or  in  proximity  to  the 
dangerous  machinery,  or  under  the  hazardous  conditions  of  conducting 
the  business,  betakes  the  chances  of  the  obvious  and  known  danger. 

B.  Instructions— i4«mmi«(7  WJiat  Constitutes  Negligence. — In  an 
action  for  personal  injuries  received  by  a  servant  while  working  in  a 
dangerous  place,  an  instruction  which  tells  the  jury  that  under  certain 
circumstances  recited,  the  failure  of  the  defendant  to  use  certain  precau- 
tionary measures  also  recited,  is  negligence,  is  erroneous  as  assuming 
what  constitutes  negligence. 

8.  Same— ^TattJer  of  Risks  Incident  to  the  Employment. — When 
an  instruction  assumes  certain  facts  to  be  negligence,  it  does  not  follow 
that  the  injured  person  had  not  the  right  to  waive  the  risk  incident  to 
such  negligence  and  take  the  risk  himself,  and  whether  he  did  so  or  not, 
ouglit  to  have  been  submitted  to  the  jury. 

4.    Same— invading  the  Province  of  the  Jury.— It  is  error  to  instruct  a 
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jury  as  to  what  facts  constitute  nqgligence  and  want  of  ordinary  care, 
and  as  to  who  under  given  facts  are  as  a  matter  of  fact  fellow-servants; 
such  questions  are  facts  for  the  jury  to  determine  from  the  evidence. 

Trespass  on  tbe  Case,  for  personal  injuries.  Error  to  the  Circuit 
Court  of  Cook  County;  the  Hon.  Edward  F.  Dunne,  Judge,  presiding. 
Heard  at  the  March  term,  1805.  Reversed  and  remanded.  Opinion 
filed  April  4,  1895. 

Walker  &  Eddy,  attorneys  for  plaintiflf  in  error. 

P.  McHuGH,  attorney  for  defendant  in  error;  King  &, 
Gross  and  Andrbw  J.  Hirschl,  of  counsel. 

Mr.  Justice  Shepakd  delivered  the  opinion  of  the  Court. 

The  defendant  in  error  had  one  of  his  eyes  knocked  out 
by  an  iron  chip  which  flew  from  a  steel  bar  that  was  being 
cut  with  U  cold  chisel  in  the  works  of  the  plaintiflf  in  error. 

He  was  working  as  helper  to  a  blacksmith,  and  on  the 
day  in  question  was  engaged  in  carrying  pieces  of  iron, 
called  manheads,  to  the  forge  at  which  the  blacksmith 
worked,  in  the  southeast  corner  of  the  shop,  which  was 
about  fifty  feet  wide  from  east  to  west,  and  one  hundred 
feet  long  from  north  to  south. 

The  manheads  were  to  be  brought  to  the  forge  from  a 
pile  situated  some  twenty  feet  in  a  northwesterly  direction 
from  the  forge.  About  sixteen  feet  directly  north  from  the 
forge  was  situated  the  cutting  block,  where  the  steel  bar 
from  which  the  chips  flew  was  being  cut,  and  the  block  and 
the  pile  of  manheads  were  from  tan  to  sixteen  feet  apart 
and  nearly  east  and  west  from  each  other. 

At  the  cutting  block  a  man  named  Sheets  and  his  helper 
were  at  work  trimming  off  the  ends  of  bars  of  steel.  The 
method  of  doing  the  work  was  for  Sheets  to  hold  the  chisel, 
and  his  helper  to  strike  it  with  a  hammer  or  sledge.  Chips 
frequently  flew  from  the  bars,  flying  with  varying  force  to 
various  distances,  according  to  the  hardness  of  the  bar,  from 
eight  feet  or  less,  to  one  hundred  feet,  and  they  were  cut- 
ting in  a  westerly  direction,  viz.,  in  such  a  manner  as  the 
chips  would  fly  in  a  westerly  direction.    It  seems  from  the 
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evidence  that  the  cutting  was  not  always  done  in  the  same 
direction,  but  depended  upon  the  direction  from  the  block 
in  which  the  men  were  working  in  the  shop. 

On  the  occasion  in  question,  it  appears  that  the  cutting 
block  pointed  northwest  and  that  Sheets  was  facing  north- 
erly, holding  the  chisel  in  his  left  hand  and  steadying  the 
bar  with  his  right,  and  that  his  back  was  toward  the  course 
which  the  defendant  in  error  pursued  in  passing  from  the 
forge  to  the  pile  of  manheads,.  and  that  there  was  no  one 
working  at  the  west  side  of  the  shop. 

The  defendant  in  error  had  worked  in  the  shop  as  a  la- 
borer and  helper  for  more  than  a  month,  and  on  the  day  in 
question  commenced  work  at  seven  o^clock  in  the  morning, 
and  worked  at  the  particular  job  of  carrying  manheads 
until  between  four  and  five  o'clock  in  the  afternoon,  when 
the  accident  happened.  He  had  never  before  that  day 
worked  at  the  forge,  but  had  worked  at  other  jobs  in  the 
shop  and  in  the  yard,  and  on  that  day  had  passed  the 
cutting  block  back  and  forth  a  good  many  times,  as  he 
testified,  seeing,  but  without  heeding  the  work  that  was 
going  on  there. 

Upon  the  facts  thus  briefly,  but  in  substance,  stated,  if  the 
verdict  of  the  jury  had  been  rendered  upon  correct  instruc- 
tions it  would  be  a  question  whether  the  judgment  of  $1,500 
that  was  entered,  should  be  affirmed  or  reversed.  The  rule 
that  a  master  is  bound  to  use  reasonable  care  to  furnish  a 
reasonably  safe  place  for  the  servant  to  work,  and  to  use 
rejasonable  care  to  protect  him  from  dangerous  machinery 
and  hazardous  methods  of  conducting  business,  is  qualified 
by  the  other  rule,  that  if  the  master  fails  in  such  respects, 
and  the  servant  being  fully  advised  of  the  dangers,  con- 
tinues without  objection  and  voluntarily  to  work  in  the 
unsafe  place,  or  in  proximity  to  the  dangerous  machinery, 
or  under  the  hazardous  conditions  of  conducting  the  busi- 
ness, he  himself  takes  the  chance  of  the  obvious  and  known, 
danger.  Buhle  v.  Harland,  37  111.  App.  350;  Glass  v.  C.  R. 
I.  &  P.  Ry.  Co.,  41  111.  App.  87. 

The  evidence  disclosed  that  chips  of  iron  or  steel  would 
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almost  inevitably  fly  from  the  chisel  and  sledge,  when  the 
work  of  cutting  or  trimming  ends  of  bars  was  being  done, 
and  that  they  would  frequently  fly  with  great  force  to  a 
much  greater  distance  from  the  cutting  block  than  that  at 
which  the  defendant  in  error  was  working;  and  that  a 
safe  and  prudent  way  to  conduct  such  work  was  by  the  in- 
tervention of  a  simple  screen  in  front  of  the  cutting  block 
in  the  direction  in  which  the  chips  would  naturally  fly. 

The  defendant  in  error  had  worked  in  and  about  the  shop 
for  more  than  four,  and  possibly  for  eight  weeks,  and  prob- 
ably had  observed  and  knew  what  every  man  of  reasonable 
and  ordinary  sense  would  be  liable  to  observe  and  know 
under  like  circumstances,  that  to  pass  or  stand  in  front  of 
the  cutting  block,  in  line  with  the  direction  in  which  the  cut- 
ting was  being  done,  was  dangerous. 

True,  it  would  be  a  question  of  fact  for  a  jury,  whether 
the  defendant  in  error  had  observed  and  did  know  the  danger 
of  working  where  and  as  he  did,  but  it  was  error  to  instruct 
the  jury,  as  was  done  by  plaintiff's  first  instruction,  that 
under  the  circumstances  therein  recited,  "the  failure  of 
the  defendant  to  use  a  guard  or  protection  to  prevent 
the  chips  from  flying,  was  negligence,  and  the  jury  should 
find  for  the  plaintiff,"  without  any  allusioa  in  the  instruc- 
tion to  the  fact  of  whether  the  plaintiff  had  knowledge, 
or  lack  of  knowledge,  of  the  danger  existing  in  the  ab- 
sence of  such  precautions,  and  his  assumption  of  the  risk  of 
the  employment  in  face  of  such  danger.  That  the  jury  might 
have  found,  as  they  probably  did,  that  the  absence  of  such 
simple  devices  for  guards  or  screens,  as  was  shown  would, 
if  provided,  have  afforded  protection,  was  negligence  by  the 
plaintiff  in  error,  is  probably  too  plain  for  argument,  and 
assuming  it  to  be  such,  it  does  not  follow  that  the  defendant 
in  error  had  not  the  right  to  waive  the  risk  incident  to  such 
negligence,  and  take  the  risk  himself,  and  whether  he  did  so 
or  not  ought  to  have  been  submitted  to  the  jury. 

Other  instructions  given  for  the  plaintiff  are  objectionable 
also,  in  so  far,  at  least,  as  they  instruct  the  jury  as  to  what 
facts  constitute  negligence  and  want  of  ordinary  care,  and 
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as  to  who,  under  given  facts,  are,  as  a  matter  of  law,  fellow- 
servants.  Such  questions  are  facts  for  the  jury.  C.  &  N. 
W.  Ry.  Co.  V.  Bouck,  33  111.  App.  123;  I.  C.  R.  R.  Co.  v. 
Slater,  39  111.  App.  69;  Chicago  v.  McLean,  133  111.  U8. 

The  judgmfent  of  the  Circuit  Court  will  be  reveirsed  and 
the  cause  remanded. 


John  Condon  and  J.  A.  Webb  v.  Charles   Brnse  and 

Company. 

1.  QVAILAVTY— Contract  of^When  JmpZied. ^Names  written  upon 
the  back  of  a  promissory  note,  imply  a  guaranty,  not  conclusively,  but 
prima  faciei  subject  to  evidence  as  to  what  may  have  been  the  real 
contract. 

2.  Promissory  Notes— ftonfe  TndorsettienU, — ^An  implied  contract 
need  not  be  written  out.  Where  names  are  indorsed  in  blank  upon  a 
promissory  note,  filling  up  the  indorsement  is  mere  form,  and  may  be 
wholly  omitted. 

Assam psit,  on  a  contract  of  guaranty.  Error  to  the  Superior  Court  of 
Cook  County;  the  Hon.  Theodore  Brentano,  Judge,  presiding.  Heard 
in  this  court  at  the  March  term,  1805.  Remittitur  ordered,  etc.  Opinion 
filed  April  4, 1895. 

Edward  H.  Morris,  attorney  for  plaintiffs  in  error. 
Israel  Cowbn,  attorney  for  defendants  in  error. 

Mr.  Justice  Gary  delivered  the  opinion  of  thb  Court. 

The  plaintiffs  in  error  wrote  their  names  upon  the  back 
of  a  promissory  note,  payable  to  the  defendants  in  error, 
purporting  to  be  made  by  the  "Indiana  Eacing  Ass'n," 
described  in  the  declaration  as  the  "  Indiana  Racing  Asso- 
ciation." 

Their  names,  so  written,  imply  a  guaranty — not  conclu- 
sively, hut  prima  fade — subject  to  evidence  as  to  what  may 
have  been  the  real  contract.  Kingsland  v.  Koeppe,  35  111. 
App.  81;  137  111.  344.    And  the  contract  implied  need  not 
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ever  be  written  out.  Filling  up  such  an  indorsement  is  mere 
form,  and  may  be  wholly  omitted.  Kuehne  v.  Goit,  54  111. 
App,  596. 

The  abbreviation  "Ass'n"  for  "Association''  is  in  common 
use  and  well  understood.  State  v.  Vaile,  26  S.  W.  Eep. 
(Mo.)  672. 

In  pleading,  not  descriptively  in  hcBc  verba,  but  the  legal 
effect,  the  use  of  the  full  w^ord  is  not  a  variance  from  the 
instrument.    Earl  of  Shrewsbury's  case,  9  Coke,  42. 

The  demurrer  to  the  plea  of  Condon,  denying  the  making 
of  the  note  by  the  Indiana  Kacing  Association,  should  have 
been  sustained.  Condon  was  not  at  liberty  to  make  such  a 
defense.  Bestor  v.  Walker,  4  Gilm.  3.  His  indorsement 
was  a  warranty  that  the  note  was  what  it  purported  to  be. 
Randolph,  Com.  Pap.,  Sec.  752.  That  the  plea  was  verified, 
had  no  effect. 

The  action  was  not  upon  the  note,  but  upon  the  indorse- 
ment, and  so  was  not  within  Practice  Act,  Sec.  34. 

The  mistake  of  the  court  in  holding  the  plea  good  does 
not  now  entitle  the  plaintiff  in  error  to  anything.  McNulta 
V.  Ensch,  134  111.  46. 

The  promise  in  the  note  was  to  pay  "  with  reasonable 
attorney  fees."  If  those  fees  could  be  collected  from  the 
plaintiffs  in  error  at  all,  they  could  not  be  so  collected  in  this 
suit.  They  accrued,  if  ever,  after  this  suit  was  commenced. 
Nickerson  v.  Babcock,  29  111.  497, 

The  amount  due  upon  the  note,  principal  and  interest,  at 
the  time  of  the  trial,  was  $1,307.88.  The  verdict  and  judg- 
ment are  $1,435.41,  an  excess  of  $127.53,  for  the  protest  was 
an  idle  ceremony. 

If  the  defendant  in  error,  within  ten  days  from  the  filing 
of  this  opinion,  remit  from  the  judgment  $127.53,  the  resi- 
due of  the  judgment  will  be  affirmed;  if  not,  it  will  be 
reversed  and  the  cause  remanded;  in  either  event  the  costs 
fall  on  the  appellees. 
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l^^U??     Hartford  Deposit  Company  t.  The  Chemical  National 

Bank  and  £11  C.  Tonrtelot^  Receiver. 

1.  National  Bank — Not  Relieved  of  its  Contract  by  Iitsolveney. — ^A 
national  bank,  lessee  of  premises  for  a  term  of  years,  which  during  the 
term  becomes  bankrupt,  is  not  thereby  discharged  from  its  obligation  to 
pay  rent  in  accordance  with  the  terms  of  the  lease. 

Assampsit,  for  a  failure  to  pay  rent.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Arthur  H.  Chbtlain,  Judge,  presiding. 
Submitted  at  the  March  term,  1895.  Reversed.  Judgment  entered  in 
this  court.    Opinion  filed  April  4,  1895. 

Bdbnham  &  Baldwin,  attorneys  for  appellant. 
Duncan  &  Gilbert,  attorneys  for  appellees. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the 
Court. 

The  Chemical  National  Bank  of  Chicago  entered  into  a 
lease,  dated  November  18,  1892,  with  the  appellant,  the 
Hartford  Deposit  Company,  of  a  banking  office  in  a  certain 
building,  owned  by  the  said  Hartford  Deposit  Company.  In 
accordance  with  its  terms,  the  bank  paid  $2,500  on  the  de- 
livery of  said  lease.  The  term  was  for  a  period  of  five  years, 
from  May  1,  1893,  at  an  annual  rental  of  $12,000,  pay- 
able in  equal  monthly  installments  of  $1,000,  in  advance, 
exclusive  of  and  in  addition  to  said  first  payment  of  $2,500. 
The  bank  entered  into  and  took  possession  of  said  premises 
on  May  1,  1893,  the  first  day  of  said  term,  and  the  first  in- 
stallment of  rent  fell  due  and  was  payable  on  that  day. 
This  installment  was  not  paid  when  due,  nor  had  it  or  any 
part  of  it  been  paid  when,  on  May  9,  1893,  the  bank  became 
Insolvent,  and  a  national  bank  examiner  took  possession  of 
its  assets  and  of  said  premises. 

On  July  21st  a  receiver  was  duly  appointed,  and  on  July 
27th  he  notified  the  Hartford  Deposit  Company  of  his 
election  to  terminate  said  lease  after  July  31,  1893,  so  far 
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as  he,  as  receiver,  was  concerned.  On  the  same  day,  namely, 
July  27th,  said  receiver  paid  to  the  Hartford  Deposit  Com- 
pany the  sum  of  $2,709.68,  which  was  as  agreed  the  ratable 
amount  of  rent  due  for  the  period  May  1st  to  July  31st,  in- 
clusive. No  other  or  further  rent  was  paid  under  said  lease 
by  any  other  person  or  at  any  other  time.  The  premises 
remained  vacant  until  May  1,  1894,  when  they  were  re-let 
at  a  reduced  rental.  This  suit  was  brought  to  recover  dam- 
ages for  failure  to  pay  rent  for  the  period  August  1, 1893, 
to  April  31,  1894:,  during  which  the  premises  remained 
unoccupied,  claimed  to  amount  to  $9,000. 

The  cause  was  submitted  to  the  court  below,  without  a 
jury,  upon  an  agreed  statement  of  facts,  which  concluded 
as  follows : 

"  If,  upon  the  foregoing  facts,  the  court  is  of  the  opinion 
that  the  plaintiff  is  entitled  to  recover  of  the  defendants, 
or  either  of  them,  judgment  is  to  be  rendered  in  favor  of 
the  plaintiff  and  against  one  or  both  of  the  defendants,  as 
the  case  may  be,  said  judgment  to  be  in  such  form  as  the 
law  may  requii-e  and  to  be  for  such  sum  as  the  court  shall, 
from  the  foregoing  facts,  determine  the  plaintiff  to  be 
entitled  to  recover. 

If,  on  the  other  hand,  the  court  is  of  the  opinion  upon  the 
foregoing  facts,  the  plaintiff  is  not  entitled  to  recover  of 
the  defendants,  or  either  of  them,  judgment  is  to  be  rendered 
in  favor  of  the  defendants  and  against  the  plaintiff  for  costs 
of  suit." 

The  court  found  that  the  lessor,  the  appellant,  was  not 
entitled  to  recover  against  either  the  bank  or  its  receiver, 
and  gave  final  judgment  accordingly. 

The  rendition  of  such  judgment  is  the  sole  error  that  is 
assigned,  and  the  question,  as  said  in  the  brief  of  counsel 
for  appellees,  is  simply  "  whether,  in  the  case  of  a  lease  to 
a  national  banking  association  of  a  banking  room  for  a  term 
of  years,  the  lessor  can  recover  against  such  association,  or 
its  receiver,  for  rent  accrued  under  the  lease  subsequent  to 
its  insolvency,  and  the  appointment  of  a  receiver  to  close 
up  its  business  under  the  national  banking  laws,  and  after 
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the  receiver  has  abandoned  or  surrendered  up  the  leased 
property  to  the  lessee." 

We  are  not  able  to  appreciate  the  distinction  between  the 
liability  of  an  insolvent  national  bank  in  the  hands  of  a 
receiver  under  the  provisions  of  the  National  Bank  Act, 
but  whose  charter  has  not  been  judicially,  or  otherwise,  for- 
feited, and  other  corporations  or  individuals  whose  estates 
are  in  insolvency,  with  reference  to  their  liability  on  contracts 
competently  and  in  good  faith  entered  into  before  insolvency. 
The  bank  act  itself  creates  no  such  distinction,  and  the 
cases  that  are  cited.  Fidelity  Safe  Dep.  &  T.  Co.  v.  Arm- 
strong, 85  Fed.  Eep.  567,  Deane  v.  Caldwell,  127  Mass. 
242,  and  White  v.  Knox,  111  U.  S.  704,  do  not  afford  it 
support. 

The  first  cited  case  occurred  in,  and  was  decided  by  the 
district  judge  for  the  southern  district  of  Ohio,  and  was  a 
case  where  default  in  the  payment  of  rent  did  not  occur 
until  after  the  charter  of  the  bank  had  been  forfeited  and 
the  bank  had  passed  out  of  existence,  and  had  no  successors 
who,  in  the  eye  of  the  law,  stood  in  its  place. 

The  second  cited  case,  that  in  Massachusetts,  was,  if  not 
controlled  by  the  peculiar  provisions  of  the  insolvency  stat- 
utes of  Massachusetts,  determined  upon  the  fact  found  by 
the  court — that  the  surrender  of  the  lease  and  its  acceptance 
by  the  lessor,  being  absolute  and  unqualified  by  the  reserva- 
tion of  any  right  to  sue  or  prove  up,  terminated  the  lease 
and  all  liability  upon  the  covenants  thereof. 

The  last  cited  case,  in  the  United  States  Supreme  Court, 
decides  only  that  the  creditor  of  an  insolvent  national  bank 
who  establishes  his  claim,  including  interest,  by  suit,  is  enti- 
tled to  share  in  dividends  on  his  debt  upon  its  value  only  as 
of  the  day  of  the  failure  of  the  bank — the  same  day  as  the 
claims  of  other  creditors  were  computed  up  to — in  order 
that  all  claims  should  be  paid  ratably  in  accordance  with  the 
provisions  of  the  National  Bank  Act. 

The  lease  in  question  was  a  lawful  contract  and  engage- 
ment for  the  bank  to  make.  The  first  monthly  installment 
of  rent  was  due  under  it  nine  days  before  the  bank  sus- 
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pended.  By  its  terms  the  default  th§,t  was  made  by  the 
bank  in  the  non-payment  of  rent  on  May  1st,  gave  the  right 
to  the  appellant  to  re-enter  and  terminate  the  lease.  The 
damages  were  then  matured  and  could  have  been  at  once 
sued  for,  or  ap})ellant  could  defer  its  suit,  as  it  did,  until  by 
a  re-letting  of  the  premises  the  extent  of  damages  had  been 
made  certain.  That  they  were  unliquidated  did  not  render 
them  contingent.  The  contingency,  default  in  payment  of 
rent — ^had  happened.  After  that  the  damages  were  a  mere 
matter  of  calculation. 

The  vacation  of  the  premises  on  July  31st  by  the  receiver, 
did  not,  it  was  stipulated,  affect  the  rights  of  the. parties. 

We  have  had  no  sufficient  reason  presented  to  our  atten- 
tion why  the  appellant  should  not  recover  as  his  damages 
against  the  bank  the  rent  that  was  reserved  by  the  terms  of 
the  lease  (during  the  time  that  the  bank  occupied  the  prem- 
ises), from  and  after  July  31,  1803,  when  the  receiver  sur- 
rendered the  premises  so  far  as  he  was  concerned,  until  May 
1, 1894,  when  appellant  re-let  them  and  therefore  reverse  the 
judgment  of  the  court  below  as  to  the  bank,  and  enter  judg- 
ment here  for  the  sum  of  $9,000  against  the  said  appellee^ 
the  Chemical  National  Bank  of  Chicago,  but  affirm  the 
judgment  as  to  Eli  C.  Tourtelot,  the  receiver. 
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1.  CouKTB — Power  Over  Records  After  the  Term, — A  court  has  no 
power,  after  the  lapse  of  tlie  term  at  which  an  appeal  was  dismissed,  to  58  259 
amend,  or  add  to  the  record  by  or  from  either  affidavits  of  parties,  or  its  1^  ^'^^ 
own  recollection  of  what  occurred. 


Order  dismissing  an  appeal  from  a  justice  of  the  peace.  Appeal 
from  the  Circuit  Court  of  Cook  County;  the  Hon.  Thomas  G.  W  ^des, 
Judge,  presiding.  Submitted  at  the  March  term.  1895.  Affirmed 
Opinion  filed  AprU  4,  1895. 


Elus  S.  Chesbrouqh,  attorney  for  appellants. 
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■  I  I  I  III  II      I  ■  M  I      I  I  '  II  I         ■  !■  ■■■  1 — 

Me.  Pbesidino  Justice  Waterman  delivered  tue  opinion 
OF  THE  Court. 

This  cause  was  begun  before  a  justice  of  the  peace;  judg- 
ment being  there  had  against  the  defendants,  they  appealed 
to  the  Circuit  Court;  in  that  court  on  the  29th  day  of  May, 
1894,  being  at  the  May  term,  the  record  shows  that  the 
cause  being  called  for  trial,  and  the  defendants  failing  to 
prosecute  their  appeal,  the  said  appeal  was  dismissed. 

Thereafter,  on  the  29th  day  of  September,  1894,  being  at 
the  September  term  of  said  court,  the  defendants  appeared 
and  moved  to  set  aside  the  said  dismissal;  and  then  and  there 
made  to  appear  to  said  court,  certain  matters  on  account  of 
which  it  is  contended  that  said  appeal  was  improperly  dis- 
missed. The  Circuit  Court  refusing  to  set  aside  said  dis- 
missal, the  defendants  obtained,  and  have  set  forth  in  a  bill 
of  exceptions  made  on  the  19th  day  of  October,  1894,  the 
matters  and  things  presented  to  the  court  at  the  hearing  of 
said  motion  to  set  aside  such  dismissal.  Unfortunate!  v  for 
the  contention  of  appellants,  the  Circuit  Court  had  no  power 
after  the  lapse  of  the  term  at  which  the  appeal  was  dis- 
missed, to  amend  or  add  to  its  record  by  or  from  either  the 
affidavits  of  parties  or  its  own  recollection  of  what  occurred 
during  the  May  term.  That  term,  the  July  and  August 
terms,  had  passed,  ere,  by  a  bill  of  exceptions,  first  asked  for 
at  the  September  term  and  actually  made  at  the  October 
term,  the  court  attempted  to  add  to  the  record  of  this  cause. 
It  had  then,  as  we  have  said,  no  power  from  recollection  or 
affidavits  to  change  its  record. 

The  record  of  this  cause  presents  no  sufficient  reason  for 
setting  aside  the  order  of  dismissal  and  final  judgment 
entered  at  the  May  term.  The  refusal  of  the  Circuit  Court 
to  set  aside  such  dismissal  is  therefore  affirmed. 
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John  B.  French^  Impleaded  with  James  W.  Curtiss^  as 
SarTlTlns  Partners  of  French  &  Ferryman^ 

T.  James  W.  Began. 

1-  Service  of  Summons— Ten  Days  Before  the  Term.— The  statute  re- 
quires service  to  be  made  ten  days  before  the  first  day  of  the  term,  in 
order  to  compel  a  defendant  to  plead. 

AmoBipsit. — Error  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
OL.IVBR  H.  HoRTON,  Judge,  presiding.  Heard  at  the  March  term,  1895. 
Reversed  and  remanded.    Opinion  filed  April  4, 1895. 

Consider  H.  Willett,  attorney  for  plaintiflF  in  error, 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  plaintiff  here  was  defendant  below,  served  with  proc- 
ess six  days  before  the  July  term,  1894,  and  a  judgment  by 
default  entered  against  him  at  that  term.  The  judgment 
vras  premature.  The  statute  requires  service  to  be  ten  days 
before  the  term,  to  compel  the  defendant  to  plead  at  that 
term.    Sec.  8,  Practice  Act. 

The  judgment  is  reversed  and  the  cause  remanded. 


Edwi^rd  Conlon^  a  Minor^  by  his  Next  Friend^  t.  Loren 

Bailey  and  Ebenezer  Saunders. 


58b  261 
67      09 


1.  Neouoence — In  What  it  Consists.— There  can  be  no  negh'gence 
without  the  failiire  to  observe  some  duty.  In  law  a  person  can  be  neg- 
ligent only  toward  him  to  whom  he  owes  a  duty. 

2.  Infants— ^iccu«ed  from  Using  Due  Care— Duty  Totcard.— While 
infancy  esccuses  a  person  from  the  exercise  of  reasonable  care,  it  does  not 
increase  the  duty  of  third  persons  to  him. 

3.  Sams — Injuries  to.  When  Trespassing. — An  infant  five  years  of  age, 
without  notice  to  the  driver,  climbed  on  a  step  on  the  rear  of  an  ice 
wagon  which  was  being  driven  along  a  public  street.  A  large  block  of 
ice  slid  out,  fell  upon  and  severely  injured  him.  Hdd,  as  the  owners 
of  the  wagon  owed  no  duty  to  him  they  were  not  liable. 
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Trespass  on  the  Cose,  for  personal  injuries.  Error  to  the  Circuit 
Court  of  Cook  County;  the  Hon.  Francis  Adams,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1895.  Affirmed.  Opinion  filed 
April  4,  1895. 

Kino  &  Gross,  attorneys  for  plaintiff  in  error;  Andrew 
J.  HiBscHL,  of  counsel. 

W.  E.  Hughes,  attorney  for  defendants  in  error. 

Mr.  Justice  Gary  delivered  the  orixiox  ok  the  Court. 

The  defendants  in  error  owned  an  ice  wagon  which  was 
being  driven  along  a  public  street.  The  plaintiff  in  error, 
between  four  and  five  years  of  age,  climbed  upon  a  step  on 
the  rear  of  the  wagon,  and  a  large  block  of  ice  slid  out, 
falling  on,  and  severely  injuring  him.  Had  the  boards  at 
the  end  of  the  wagon  been  higher,  the  ice  would  not  have 
slid  out.  Had  the  boy  not  been  upon  the  step,  he  would 
not  have  been  injured  as  he  was.  Admit  that  the  defend- 
ants in  error  were  negligent  in  securing  the  ice,  yet  they 
were  negligent  only  toward  those  to  w^hom  they  owed  a 
duty.  '*  There  can  be  no  negligence  without  the  failure  to 
observe  some  duty."  Chi.  &  West.  Ind.  R.  R.  v.  Booth,  35 
111.  App.  349.  Had  the  block  fallen  upon  one  crossing  the 
street,  or  walking  behind  the  wagon,  the  duty  so  to  use  the 
street  as  not  to  injure  others  using  it,  would  raise  a  question 
not  in  this  case.  And  it  is  no  answer  to  sav  that  the  bov 
might  have  been  injured  when  on  the  street  behind  the 
wagon,  as  severely  as  when  on  the  step. 

The  fact  is  that  he  was  not  on  the  street,  and  onlv  omnis- 
cience  can  tell  where  he  would  have  been  if  not  on  the  step. 

Being  on  the  step  without  notice  to  the  driver,  the  defend- 
ants in  error  were  only  under  obligations  of  "  general 
humanity,"  "  not  wantonly  or  carelessly  to  be  an  aggressor  " 
toward  him.  West  Chicago  Street  R.  R.  v.  Binder,  51  111. 
App.  420;  Chicago  West  Div.  Ry.  v.  Hair,  5419,  March  5, 
1S95. 

The  infancy  of  the  plaintiff  in  error  would  excuse  him 
from-  the  exercise  of  any  care.  Chicago  City  Ry.  v.  Wilcox 
33  111.  App.  450;   affirmed,  13S  111.  370. 
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But  such  infancy  creates  no  duty  of  defendants  in  error. 
C.  &  W.  L  K.  R.  V.  Eoath,  35  111.  App.  349;  Chi.  Con.  Bot- 
tling Co.  V.  McGinnis,  51  111.  App.  325. 

Tliis  suit  is  by  the  plaintiff  in  error  to  recover  damages 
for  the  injury  he  sustained.  The  Circuit  Court  instructed 
the  jury  to  find  for  the  defendants,  which  was  right,  and  the 
judgment  is  affirmed. 


Ballington  Bootli  t.  Charles  A.  Gaither.  m,  ^ 

1.  Costs — In  Chancery — Rdief  Impracticable — Bill  Dismissed  at  De- 
fendanVs  Costs, — Where  a  complainant  in  chancery  had  a  good  cause 
when  he  filed  his  bi^l,  but  at  the  time  of  the  hearing  the  relief  prayed 
for  had  become  impracticable,  the  bill  should  be  dismissed  at  the  de- 
fendant's costs,  under  Sec.  18,  Ch.  83,  R.  S.,  entitled  **  Costs." 

2.  Injunctions —  Use  of  Advertising  Spaces  Protected.  —The  fact  that 
a  parson  is  occupying  a  store  room  of  a  one-story  building,  does  not  give 
him  the  right  to  control  the  space  on  the  front,  above  the  top  of  the 
ceiling  joists,  so  as  to  prevent  his  lessor  from  leasing  such  space  to  another 
person  for  advertising  purposes.  The  right  to  such  space  is  a  property  * 
right,  and  the  owner  may  grant  the  use  of  it  to  another,  who  will  be 
entitled  to  protection  by  in  jxmction  in  his  use  of  the  same. 

Bill  for  Iijnnctlon.— Error  to  the  Superior  Court  of  Cook  County;  the 
Hon.  Pnnjp  Stein,  Judge,  presiding.  Heard  in  tliis  court  at  the  March 
term,  1895.  Reversed  and  remanded,  with  directions.  Opinion  filed 
AprU  4, 1895. 

Charles  E.  Pope,  attorney  for  plaintiff  in  error. 

Thornton  &  Chancellor,  attorneys  for  defendant  in 
error. 

Mr.  Justice  Gary  delivered  the  opinion  op  the  Court. 
-  January  30,  1893,  the  plaintiff  in  error,  as  commander  of 
the  Salvation  Army,  became  the  lessee  for  a  term  to  com- 
mence February  15,  1893,  and  running  until  September  1, 
lb94,  of  premises  consisting  of  an  auditorium  and  hall  lead- 
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ing  thereto  from  West  Madison  street.  The  lease  did  not 
include  one-story  stores  standing  on  the  front  of  the  same 
lots  that  the  auditorium  stood  upon.  One  of  these  stores 
was  occupied  by  the  defendant  in  error,  and,  as  his  answer 
admits,  under  the  same  source  of  title  that  the  plaintiff  in 
error  claims  under. 

Above  the  stores  on  the  street  front,  was  a  blank  space  of 
wall  built  of  varying  heights;  being,  over  the  store  of  the 
defendant  in  error,  at  the  highest  point  nine  feet,  and  at  the 
lowest  point  five  feet  four  inches  higher  than  the  ceiling  of 
the  store. 

February  15,  1893,  the  lessor  of  the  plaintiff  in  error 
granted  to  him  for  one  year,  the  use  of  the  space  above  all 
the  stores  for  advertising  the  object  and  purpose  of  the 
army. 

The  plaintiff  in  error  proceeded  to  paint  upon  one  end  of 
the  space,  the  figures  and  words  "  926  Salvation  Army 
Citadel,"  and  was  proceeding  to  paint  upon  the  other  end, 
which  was  over  the  store  of  the  defendant  in  error,  the 
words  and  figures  "  And  Men's  Training  Garrison  932," 
when  the  defendant  in  error  prevented  further  progress. 

The  plaintiff  in  error  filed  this  bill  to  enjoin  the  defendant 
in  error  from  so  preventing. 

A  preliminary  injunction  was  granted,  but  upon  the  hear- 
ing, the  bill  was  dismissed  for  want  of  equity  at  the  costs  of 
the  plaintiff  in  error,  and  leave  given  to  the  defendant  in 
error  to  file  a  suggestion  of  damages,  which  he  did,  and 
there  proceedings  below  stop. 

Before  the  hearing,  the  defendant  in  error  had  left  the 
premises,  and  the  leases  of  both  parties  have  now  expired, 
so  that  there  is  nothing  at  stake  but  the  costs,  and  possibly 
damages  under  the  suggestion.  Yet,  if  the  plaintiff  in  error 
had  a  good  cause  when  he  filed  his  bill,  and  relief  had  at  the 
time  of  the  hearing  become  impracticable  or  useless,  by 
reason  of  the  defendant  in  error  leaving  the  premises,  while 
the  dismissal  of  the  bill  might  have  been  harmless,  still  it 
should  have  been  done  at  the  cost  of  the  defendant  in  error 
under  Sec.  18,  Ch.  33, "  Costs."  So  the  question  now  is,  had 
the  plaintiff  in  error  a  good  case  when  he  filed  his  bill  1 
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That  the  space  on  the  front,  above  the  ceilings,  or  at 
least  above  the  top  of  the  ceiling  joists,  of  the  width  of 
which  there  is  in  the  record  no  evidence,  remained  in  the 
possession  of  the  landlord,  is  settled  in  Payne  v.  Irwin,  44 
111.  App.  105;  S.  C,  144  111.  482. 

Without  assuming  uncommon  ignorance  (Fisher  v.  Jan- 
sen,  30  111.  App.  91,  affirmed  128  111.  649),  we  can  not  sup- 
pose the  tops  of  the  joists  were  more  than  a  foot  above  the 
ceiling,  which  would  leave  a  wide  space,  to  which  the  de- 
fendant in  error  could  make  no  claim. 

Being  a  property  right  it  follows  that  the  landlord  could 
grant  the  use  of  that  space  to  another,  who  would  be  en- 
titled to  protection  of  such  use,  by  injunction.  Willoughby 
V.  Lawrence,  116  111.  11. 

The  decree  is  wrong.  It  should  have  been  one  declaring 
that  the  equities  were  with  the  complainant  at  the  time  the 
bill  was  filed,  but  that  he  could  now  have  no  relief,  because 
the  defendant  has  ceased  to  be  in  a  position  to  molest  the 
complainant. 

The  decree  is  therefore  reversed  and  the  cause  remanded, 
with  directions  to  set  aside  the  order  granting  leave  to  file 
a  suggestion  of  damages,  and  enter  a  decree  dismissing  the 
bill  at  defendant's  cost  in  accordance  with  this  opinion. 
Beversed  and  remanded  with  directions. 


*"  George  Kosher  v.  Herman  F.  Hestermann. 

1.  JjKASR^Descriptionby  street  Numbers—What  is  Not  IndudecL—'The 
rule  that  a  demise  of  premises  by  street  numbers  includes  stables  on  the 
rear  end  of  the  lot,  is  not  applicable  to  comer  lots  in  the  business  portion 
of  a  city  occupying  frontage  on  two  streets,  and  on  which  are  situated 
dwellings  and  business  houses,  separate  and  distinct,  fronting  upon  the 
different  streets. 

2.  Same— 0/  Premises  by  Street  Numbers— What  Passes,— A  de- 
scription of  demised  premises  in  a  lease  of  a  building,  by  the  street  num- 
ber, includes  so  much  of  the  lot  upon  which  the  building  is  situated,  as 
is  necessary  to  the  complete  enjoyment  of  the  building  for  the  purpose 
for  which  it  was  let,  and  nothing  more. 
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Forcible  Detainer.— Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Samuel  P.  McConnkll,  Judge,  presiding.  Heard  in  this  court 
at  the  March  term,  1895.    Affirmed.    Opinion  filed  April  4,  1895. 

Allak  C.  Stoby,  attorney  for  appellant. 
Mr.  Justice   Shepard  delivered  the    opinion  op   the 

COUBT- 

The  appellant  was  the  owner  of  a  lot  situated  on  the 
northwest  corner  of  South  Desplaines  and  Quincy  streets 
in  Chicago,  having  a  frontage  or  width  of  thirty  feet  on 
South  Desplaines  street,  and  running  west,  of  the  same 
width,  one  hundred  feet  along  and  fronting  upon  Quincy 
street. 

Upon  the  lot  there  were  located  three  buildings;  one,  a 
two-story  frame  structure  used  as  a  saloon,  fronting  and 
opening  upon  South  Desplaines  street  and  known  as  No.  161 
South  Desplaines  street ;  another,  an  old  frame  structure, 
formerly  used  and  known  as  a  blacksmith  shop,  but  then 
unoccupied,  facing  south  upon  Quincy  street,  and  standing 
west  of,  and  separated  by  a  few  feet  from  the  rear  of  the 
saloon  building,  and  spoken  of  as  No.  87  Quincy  street;  and 
the  other,  a  frame  cottage,  in  which  appellant  lived,  situ- 
ated west  of  and  separated  by  a  few  feet  from  the  shop,  and 
fronting  south  upon  Quincy  street,  and  known  as  No.  89 
that  street. 

Such  being  the  situation  of  the  property,  the  appellant 
and  appellee,  on  November  23,  1891,  entered  into  a  con- 
tract of  lease,  whereby  the  appellant  demised  and  leased 
unto  the  appellee  for  a  term  beginning  on  that  day  and  ter- 
minating on  April  30,  1895,  wherein  the  demised  prenaises 
are  described  as  "  the  premises  known  as  No.  161  South  Des- 
plaines street,  being  the  northwest  corner  of  Quincy  and 
Desplaines  street." 

On  November  26,  1891,  the  appellee  entered  into  posses- 
sion under  the  lease,  of  the  saloon  building,  known  and 
numbered  as  161  South  Desplaines  street,  and,  as  he  testified 
of  the  shop.  The  appellee  testified  concerning  what  he  took 
possession  of,  and  the  circumstances  under  which  he  took 
possession,  as  follows : 
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"  I  moved  my  stuff  in  and  took  possession  of  the  out-house 
and  put  my  horse  in  there,  and  fixed  up  a  stall  in  there  for 
the  horse  and  kept  him  in  there  for  four  months.  It  was 
an  old  blacksmith  shop  before,  but  for  four  years  it  had  not 
been  occupied,  and  Mr.  Hosher  (appellant)  told  me  wheii  I 
came  there  that  I  could  fix  it  up  and  put  a  stall  in  there  and 
use  it  for  a  bam." 

The  appellant  admitted  that  appellee  had  permission  to 
use  the  shop,  but  not  under  the  lease,  and  that  it  was  not 
until  about  a  month  and  a  half  after  he  had  taken  posses- 
sion of  the  saloon  that  he  took  possession  of  the  shop. 

About  the  middle  of  March,  1892,  the  appellant  nailed  up 
the  door  to  the  shop  and  excluded  the  appellee  from  it,  and 
appellee  refused  thereafter  to  pay  rent.  An  action  for  for- 
cible detainer  resulted  in  a  judgment  in  the  Circuit  Court 
for  appellee,  and  this  appeal  is  from  that  judgment. 

Unless  either  by  the  express  terms,  or  by  reasonable  con- 
struction, of  the  lease,  the  shop  was  included,  the  judgment 
was  wrong. 

We  think  that  taking  the  testimony  of  the  appellee  al- 
ready quoted  as  correctly  stating  the  facts  and  circumstances 
under  which  appellee  took  possession  and  occupied  the 
shop,  it  is  apparent  that  he  took  possession  of  it  under  a 
verbal  permission  by  appellant  given  subsequent  to  the  ex- 
ecution of  the  lease,  and  not  under  the  lease  itself,  so  that 
there  can  be  no  question  here  of  a  contemporaneous  con- 
struction by  the  parties  themselves  of  any  ambiguity  in  the 
terms  of  the  lease.  The  question  then  must  be  determined 
from  the  lease  itself  whether  the  shop  constituted  a  part  of 
the  demised  premises. 

It  has  been  held  that  a  demise  of  premises  by  street  num- 
bers of  residences  which  form  the  main  or  principal  feature 
of  the  lease,  included  and  carried  stables,  situated  on  the 
rear  end  of  the  lots  on  which  the  residence  stood.  Arm- 
strong V.  Crilly,  51  111.  A  pp.  504;  same  case,  152  111.  646. 

But  we  do  not  regard  such  a  rule  as  applicable  to  a  cor- 
ner lot  in  the  business  portion  of  a  large  city,  occupying  a 
considerable  frontage  on  two  streets  and  occupied  by  both 
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business  and  dwelling  houses  separate  and  distinct  from  each 
other,  and  fronting  and  opening  upon  different  streets.  In 
such  a  case  the  rule  stated  in  Patterson  v.  Graham,  140  111. 
531,  is  better  adapted,  that  all  that  can  be^  claimed  is  ^Hhat 
b  V  construction  the  lease'  carried  so  much  of  the  lot  on  which 
the  building  stood  as  was  necessary  to  the  complete  enjoy- 
ment of  the  building  for  the  purpose  for  which  it  was 
rented,"  and  nothing  more. 

The  blacksmith  shop  had  never  before  been  used  in  con- 
nection with  the  saloon,  either  as  a  shop  or  a  stable,  and  it 
does  not  at  all  follow  that  while,  as  in  the  case  of  Armstrong 
V.  Crilly,  supra,  stables  are  natural  and  ordinary  adjuncts 
to  a  certain  class  of  residences,  they  are  such  to  a  saloon  in 
the  business  portion  of  a  large  city. 

The  judgment  of  the  Circuit  Court  will  be  reversed,  and 
the  cause  remanded. 

Eeversed  and  remanded. 


S  ^  M.  T.  Paterson  t.  F.  A.  Higgins. 


1.  Chattel  Mortoaqrs— For  i^rc/iaae  Jlfon^y.— Section  24,  Ch.  05, 
R.  S.,  entitled  ''Mortgages/'  providing  that  no  chattel  mortgage  exe- 
cuted by  a  married  man  or  woman  on  household  goods,  shall  be  valid 
unless  joined  in  by  the  husband  or  wife,  has  no  application  to  a  mort- 
gage to  secure  the  purchase  money  of  the  goods  upon  which  it  is  given. 

2.  Alteration  of  Instruments  —  Without  the  Knowledge  of  the 
Owner. — An  alteration  of  a  promissory  note,  made  without  the  knowl- 
edge of  the  holder,  does  not  destroy  its  validity. 

Bill  to  Foreclose  a  Chattel  Mortgage.— Error  to  the  Superior  Court  of 
Cook  County;  the  Hon.  WnxiAM  G.  Ewino,  Judge,  presiding.  Heard 
in  that  court  at  the  March  term,  1895,  Affirmed.  Opinion  filed  April 
4,  1895. 

Brief  op  Plaintiff  m  Error,  Edgab  Bronson  Tolman, 

Attorney. 

No  chattel  mortgage  executed  by  a  married  man  on  house- 
hold goods  shall  be  valid  unless  joined  in  by  the  husband  oi 
wife,  as  the  case  may  be.    B.  S.  111.,  Chap.  95,  Sec.  24. 
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This  section  has  been  decided  to  be  constitutional  in  Gaines 
V.  Williams,  146  111.  450,  and  also  to  apply  to  household 
property  which  constituted  the  furnishings  of  a  hotel. 
Oaines  v,  Williams,  supra. 

On  the  general  question  of  the  constitutionality  of  this 
section  as  ailected  by  section  13,  article  4,  Constitution,  see 
O'Leary  v.  Cook  County,  28  111.  534;  Dennehy  v.  City,  120  111. 
638;  Lamed  v.  Tiernan,  110  111.  177;  Blake  v.  People,  109 
III.  504;  People  v.  Brislin,  80  111.  433;  Town  of  Abington  v. 
Cabeen,  106  111.  200;  Unity  v.  Burrage,  103  U.  S.  447. 

Any  material  alteration  of  a  note,  made  by  the  holder 
without  the  maker's  consent,  destroys  the  identity  of  the  note 
and  avoids  it.  If  the  alteration  be  with  a  fraudulent  intent, 
it  avoids  the  note  and  also  cancels  the  indebtedness.  Wyman 
V.  Yeomans,  84  HI.  403;  Burnell  v.  Orr,  84  111.  465;  Pallman 
V.  Taylor,  75  111.  634;  Benedict  v.  Miner,  58  111.  19;  Gardner 
V.  Harback,  21  111.  129;  Walton  Plow  Co.  v.  Campbell,  52  N. 
W.  Rep.  883;  35  Neb.  173;  Taylor  v.  Moore,  20  8.  W.  Rep.  53 
(Texas);  Vigle  v.  Ripper,  34  lU.  110;  First  National  Bank  of 
Springfield  v.  Ryan,  31  111.  App.  271;  Elliott  v.  Blair,  47  111. 
342;  Wallace  v.  Wallace,  8  111.  App.  69-72. 

Such  material  and  fraudulent  alteration  of  a  note  also  bars 
the  foreclosure  of  mortgages  given  to  secure  it.  Walton 
Plow  Co.  V.  CampbeU,  52  N.  W.  Rep.  884. 

A  fraudulent  intent  is  conclusively  presumed  when  the 
effect  of  the  alteration  is  to  increase  the  liability  or  burden 
of  the  maker.  Black  v.  Bowman,  15  111.  App.  166;  Warder, 
Bushnell  &  Glessner  Co.  v.  Willyard,  49  N.  W.  Rep.  300; 
Russell  V.  Reed,  36  Minn.  376. 

Brief  of  Defendant  in  Ebbob,  H.  L.  Williams,  Attorney. 

Where  the  alteration  is  made  by  a  stranger  and  with  no 
fraudulent  purpose  or  intent,  it  will  not  render  the  instru- 
ment void.  Condict  v.  Flower,  106  III.  105;  Bledsoe  v. 
Graves,  (mte;  Rose  Clare  Lead  Company  v.  Madden,  54  111. 
260. 

Where  a  salesman,  who  has  no  general  authority  to  make 
settlements  or  take  notes,  or  collect  on  account,  is  directed 
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by  his  employer  to  take  the  note  of  such  debtors  for  the 
amount  of  their  account,  a  material  alteration  in  the  note 
by  him,  before  he  delivers  it  to  his  employers,  without  their 
knowledge  and  not  ratified  by  them,  is  the  act  of  a  stranger, 
and  the  note  is  enforcible  against  the  maker  in  its  original 
form.  An  agent  who  transacts  the  business  of  the  princi- 
pal is  npt  clothed  with  the  authority  to  destroy  the  prop- 
erty of  the  principal,  or  to  violate  a  rule  of  public  policy. 
Kingan  V.  Silvers,  37  N.  E.  Rep.  4i3;  Nickerson  v.  Sweat, 
135  Mass.  514;  Gleason  v.  Hamilton,  138  N.  Y.  353;  Hunt 
V.  Gray,  35  N.  J.  Law,  227;  Yaeger  v.  Musgrave,  28  W.  Va. 
90;  Bigelow  v.  Stilphen,  28  Vt.  531. 

Mr.  Presiding  Justice  Waterman  delivered  the  opin- 
ion OF  THE  Court. 

The  plaintiff  in  error  purchased  the  household  goods  con- 
tained in  a  boarding  house,  paying  $1,100  down  and  giving 
her  notes  for  $1,200,  secured  by  a  chattel  mortgage  upon 
the  property  sold  to  her;  she  being  at  the  time  a  married 
woman  living  separate  and  apart  from  her  husband. 

Two  of  the  notes  she  paid  as  they  respectlively  matured; 
default  having  been  made  in  the  payment  of  another,  a  bill 
to  foreclose  the  mortgage  was  brought  by  the  vendor  and 
holder  of  the  notes,  Mrs.  Higgins. 

The  defense  made  to  this  bill  was,  first,  that  the  chattel 
mortgage  was  invalid  because  of  the  statute,  section  24, 
chapter  95,  which  reads  as  follows :  "  No  chattel  mortgage 
executed  by  a  married  man  or  woman  on  household  goods 
shall  be  valid  unless  joined  in  by  the  husband  or  wife,  as  the 
case  may  be." 

This  statute  has  no  application  to  such  a  case  as  the  pres- 
ent. The  purchase,  by  sale  to  the  mortgagor,  and  the  giving 
of  a  chattel  mortgage  thereon  by  her,  was.  one  transaction. 
Only  by  virtue  of  the  sale  and  mortgage  did  the  goods  be- 
come the  property  of  the  mortgagor.  Plaintiff  in  error  can 
not  claim  the  benefit  of  the  preceding  arrangement  by 
which  she  obtained  the  goods,  and  in  the  same  breath  repu- 
diate the  mortgage,  without  the  giving  of  which  she  would 
never  have  had  any  title  to  this  property. 
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The  rule  in  respect  to  purchase  tnoney  mortgages  upon 
real  estate  is  a])plicable  here.  Such  mortgages  being  sim- 
ultaneous with  the  deed  of  purchase  take  precedence  over 
dower  and  homestead  rights  as  well  as  over  judgments  then 
existing  against  the  mortgagor.    Jones  on  Mortgages,  Sec. 

The  other  defense  set  up  against  the  bill  was  that  the 
notes  had  been  changed  after  their  execution  so  as  to  make 
them  draw  seven  instead  of  six  per  cent  interest.  Whether 
such  change  was  made  before  or  after  the  execution  of  the 
notes,  is  in  dispute;  it  is,  however,  manifest,  as  the  court 
found,  that  the  change  was  made  without  the  procurement 
or  knowledge  of  the  mortgagee,  the  holder  of  the  notes. 

There  was  not  only  no  evidence  of  any  fraudulent  intent 
in  making  the  change,  but  all  presumption  of  fraud  is  re- 
moved by  the  testimony,  which  shows  that,  as  before  stated, 
the  holder  of  the  notes  had  neither  part  nor  lot  in  such 
change.  The  court  below  allowed  interest  only  at  the  rate 
of  six  per  cent  per  annum,  which  was  in  accordance  with 
the  testimony  of  the  plaintiff  in  error.  Counsel  for  plaint- 
iff in  error  argue  that  the  alteration  having  been  made  by 
the  agent  of  the  complainant,  it  must  be  presumed  to  have 
been  done  by  her;  citing  the  maxim  "  Quifacit  per  aliuin 
facit  per  se" 

We  do  not  think  that  it  is  to  be  presumed,  in  the  face  of 
the  evidence  to  the  contrarj",  that  the  party  who  made  this 
change  was  authorized  so  to  do  by  the  defendant.  Cer- 
tainly there  can  be  no  presumption  that  an  agent  is  author- 
ized to  make  a  fraudulent  alteration  of  commercial  paper. 
Nor  is  it  entirely  clear  that  in  drawing  up  the  notes  and 
mortgages  the  party  who  was  employed  merely  to  negotiate 
a  sale,  was  acting  as  an  agent  of  the  defendant  in  error.  It 
was  the  business  of  the  mortgagor  to  prepare  the  notes  and 
mortgage  she  was  to  give;  the  work  of  preparing  such 
mortgage  would  seem  to  have  been  done  for  the  plaintiff  in 
error  rather  than  the  defendant. 

The  alteration,  according  to  the  testimony  of  plaintiff  and 
defendant  in  error,  was  made  without  authority  or  knowl- 
edge of  either. 
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It  would  seem  that  the  complainant  understood  that  the 
agreement  was  to  give  notes  drawing  interest  at  seven  per 
cent,  and  when  she  received  such,  had  no  reason  for  think- 
ing that  they  were  not  as  executed.  The  decree  was  not 
rendered  until  long  after  all  the  notes  had  become  due,  and 
therefore  properly  included  all  of  the  paper  given.   * 

We  find  no  sufficient  reason  for  interfering  with  the 
decree  of  the  Superior  Court  and  it  is  affirmed. 


William   H.  Parsons  et  al.  y.  Hatton-Snowden   Com- 

pany  et  al. 

1.  Corporations— ^pjproprwf fan  of  Furids  by  its  Officers,  etc. — ^The 
fapt  tliat  the  president  of  a  corporation  received,  as  a  part  of  the  con- 
sideration for  the  sale  of  its  property,  a  note,  the  proceeds  of  which,  when 
paid,  he  used  to  pay  a  debt  of  the  corporation  upon  which  he  was  person- 
ally liable,  is  not  such  an  appropriation  of  its  funds  as  amounts  to  a 
fraud  upon  other  creditors. 

2.  Preferences — Stockholders  and  Preferred  Creditors, — The  fact 
that  a  preferred  creditor  of  a  corporation  is  a  stockholder,  does  not  of 
itself  make  the  preference  unlawful 

Creditor's  Bill.— Appeal  from  the  Superior  Court  of  Ck)ok  County;  the 
Hon.  Phiup  Stein,  Judge,  presiding.  Submitted  at  the  March  term, 
1895,  of  this  court    AflSrmed.    Opinion  filed  April  4,  1895. 

John  J.  McClellan,  attorney  for  appellants. 

Percy-  L.  Shuman,  attorney  for  appellee  Lizzie  Hatton, 
executrix. 

Mr.  Justice  Gaby  delivered  the  opinion  of  the  Court. 

This  bill  is  filed  against  the  appellee  company  and  sev- 
eral individuals  by  creditors  of  the  company. 

The  ground  upon  which  it  is  now  sought  to  reverse  the 
decree  dismissing  the  bill  is  narrowed  to  this: 

That  in  June,  1887.  the  company  sold  its  property,  and 
that  on  that  sale  Frank  Hatton,  who  was  president  of  the 
company,  received  as  part  of  the  consideration,  a  note  for 
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$15,700,  which  was  afterward  paid,  and  appropriated  it  to 
his  own  use,  on  the  pretense  that  the  company  was  in- 
debted to  him  in  that  amount;  and  that  such  appropriation 
was  an  unlawful  preference  by  Hatton  to  himself,  fraudu- 
lent as  to  other  creditors  under  the  doctrine  of  Beach  v. 
Miller,  130  111.  162;  Eoseboom  v.  Whittaker,  132  111.  31, 
and  Atwater  v.  American  Exchange  Nat.  Bk.,  152  111.  605; 
Gottlieb  V.  Miller,  Oct.  29,  1894,  111.  S.  C.  All  that  is 
proved  in  the  case  is  that  the  note  was  used  to  pay  a  debt 
of  the  company,  on  which  Hatton  was  personally  liable. 

The  appellants  offer  neither  authority  nor  argument  that 
such  an  appropriation  is  a  fraud  upon  other  creditors  of  the 
company.  The  effect  of  holding  it  to  be  a  fraud  would  be 
that  creditors  of  the  company,  to  whom  directors  were  per- 
sonally liable,  would  be  in  a  worse  condition  than  those 
who  were  creditors  of  the  company  only,  though  such 
directors  were  wholly  insolvent.  It  has  been  held  that  the 
fact  that  the  preferred  creditor  was  a  stockholder  did  not 
make  the  preference  unlawfuL  Eeichwald  v.  Commercial 
Hotel  Co.,  206  111.  439.  A  creditor  secured  by  any  sort 
of  collateral  should  be  in  no  worse  condition. 

If  he  obtained  payment  without  resort  to  the  collateral, 
and  that  was  property  of  the  company,  equity  would  deal 
with  it  as  the  case  might  require.    The  decree  is  affirmed. 
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Addyston  Pipe  and  Steel  Company  v.  City  of  Chicago^   'i?os  sso 
H.  J.  Jones^  Comptroller  of  tlie  City  of  Chicago, 
M*  J*  Bransfleld,  Treasurer  of  the 
City  of  Chicago. 

1.  Geeditob^s  Bill — Does  Not  Lie  Against  a  Muntcipdliiy, — A  cred- 
itors bUl  does  not  lie  again3t  a  municipal  corporation  having  in  its  pos- 
Heaaion  money  due  to  a  contractor,  for  the  purpose  of  subjecting  such 
money  to  the  payment  of  his  debts. 

Creditor's  BilL — Appeal  from  the  Superior  Court  of  Cook  County; 
the  Hon.  Tbsodobe  Bebntano,  Judge,  presiding.  Submitted  at  the 
March  term,  1895.    Affirmed.    Opinion  filed  April  4,  1895. 

Vol.  LYIII  U 


274 


Appellate  Courts  of  Illinois. 


Vol.  58.] 


Brown  y,  H.  W.  Boies  Co. 


John  T.  Barkeb,  attorney  for  appellant. 

Byeon  Boyden,  attorney  for  appellees;  John  Mayo 
Palmer,  corporation  counsel. 

Mb.  Justice  Shepabd  deliyebed  the  opinion  of  the  Coubt. 

This  was  a  proceeding  in  chancery  instituted  by  the  ap- 
pellant herein  to  reach,  by  a  creditor's  bill,  certain  funds  in 
the  hands  of  the  city  of  Chicago  due  to  Michael  J.  Joice, 
and  apply  them  to  the  satisfaction  of  a  judgment  appellant 
had  recovered  against  him;  the  judgment  being  for  labor 
and  material  (certain  water  pipe)  furnished  Joice,  and  used 
by  him  under  a  contract  he  had  entered  into  with  the  city. 

A  general  demurrer  to  the  amended  bill  was  interposed 
by  the  co-defendants,  the  city  of  Chicago,  its  comptroller 
and  its  treasurer,  and  was  sustained  and  the  biU  dismissed, 
the  bill  having  been  dismissed  as  to  the  principal  defendant 
on  motion  of  the  complainant.  The  bill  was  properly  dis- 
missed. 

The  principles  laid  down  in  Merwin  v.  Chicago,  45  111. 
133,  are  as  applicable  to  proceedings  against  municipalities 
by  creditor's  bills  as  by  garnishment. 

The  judgment  of  the  Superior  Court  will  be  affirmed* 


58    874 
67    114 


E.  0.  Brown,  A.  W.  Brown,  W.  E.  Brown,  B,  R.  Lewis 

and  W.  0.  Finkbine,  Partners  as  Bhinelander 

Kindling  Co.,  t.  Tlie  fi.  W.  Boies  Co. 

1.  Appellate  Couet  PBAcrncE — Assignment  of  Errors,— ^o  errors 
having  been  assigned  the  court  can  not  review  the  judgment  of  the 
court  below.  Reasons  filed  in  the  court  below  as  grounds  for  a  new 
trial  do  not  obviate  the  necessity  of  an  assignment  of  errors. 

A Bsampsit.— Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Fbank  Baker,  Judge,  presiding.  Submitted  at  the  March  term,  1895. 
Diomissed.    Opinion  filed  April  4, 1895. 

Hugh  McIndoe  and  Wm.  T.  Payne,  attorneys  for  appel- 
lants. 


i 
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Ullmank  &  Hackeb,  attorneys  for  appellee. 

Mr,  Justice  Shepaed  dbliyered  the  opinion  of  the 
Court. 

This  appeal  can  not  be  considered.  'No  errors  have  been 
assigned  on  the  reeord,  and  the  omission  has  been  insisted 
upon  by  the  appellee  as  a  reason  for  our  not  considering 
the  cause,  as  would  be  our  duty  if  errors  were  assigned. 

This  court  can  not  review  judgments  except  for  errors 
committed  below,  and  assigned  here.  Reasons  filed  below 
for  a  new  trial  do  not  obviate  the  necessity  of  an  assign- 
ment of  errors. 

For  the  argument,  we  refer  to  Lang  v.  Max,  50  111.  App.  465, 
and  in  addition  to  the  cases  there  cited,  we  add :  Griswold 
V.  Hicks,  132  111.  492;  Mansfield  v.  Allison,  16  111.  App.  31; 
Bogue-Badenock  Co.  v.  Boy  den,  33  111.  App.  252;  Mailers  v. 
Marine  Bank  Co.  (No.  5558  this  term).  The  appeal  will 
be  dismissed  at  appellants'  costs. 
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Illinois  Central  Bailroad  Company  v.  James  B.  Campbell.       ss  27.V 

1708  163, 

1.  AME5DHENTS— fi^tof  tt^«  of  LAmitations, — An  additional  count  filed 
as  an  amendment  to  the  declaration,  which  is  only  another  way  of 
stating  the  plaintiff's  cause  of  action,  is  not  within  the  statute  requiring 
the  suit  to  be  brought  within  two  years. 

8.  NBaiJOKNCE—-A  Que^ion  for  the  Jury.— -Whether  a  railroad  com- 
pany has  been  guilty  of  negligence  in  allowing  a  pile  of  ashes  to  remain 
upon  its  track,  is  a  question  for  the  jury. 

Trespass  on  the  Case. — Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Nathaniel  C.  Sears.  Judge,  presiding.  Trial  by  jury; 
verdict  and  judgment  for  plaintiff;  appeal  by  defendant.  Heard  in  this 
court  at  the  March  term,  1895.    Affirmed.    Opinion  filed  April  4,  1895. 

Appbllawt's  Brief,  Sidney  F.  Andrews,  Attorney  ;  James 

Fentress,  of  Counsel. 

The  court  erred  in  sustaining  plaintiflTs  demurrer  to  de- 
fendant's plea  of  the  statute  of  limitations  pleaded  by  it  to 
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the  additional  counts  filed  by  plaintiff.  Jackson  v.  Spittall, 
L.  R.  5,  C.  P.  552;  Blake  v.  Menkner  (Ind.),  36  K  E.  Rep.  346; 
R.  R.  Co.  V.  Cobb,  64  111.  140;  Phelps  v.  I.  C,  94  111.  549; 
Monka  v.  N.  C.  Rolling  Mill  Co.,  107  111.  340;  C.  &  A.  R.  R. 
Co.  V.  Henneberry,  38  N.  E.  Rep.  1044. 

Appellee's  Brief,  Edward  R.  Woodle,  Attorkey. 

The  evidence  in  this  case  was  not  conflicting  and  the  ver- 
dict can  not  be  set  aside  as  being  against  the  weight  of  the 
evidence.  East  v.  Crowe,  70  111.  91;  Cudahy  v.  Powell,  35 
App.  29;  Goodman  v.  Boyd,  44  App.  247;  N.  Chi.  St  Ry. 
Co.  v.  Lotz,  44  App.  77. 

The  questions  whether  the  railrojid  company  was  neg- 
ligent, and  whether  the  plaintiff  in  the  court  below  was  free 
from  negligence,  were  for  the  jury  to  determine.  C.  &  E.  I. 
R.  R.  Co.  V.  Hines,  132  111.  161 ;  Flynn  v.  W.  St.  L.  &  P.  Ry. 
Co.,  18  App.  253;  Southerland  v.  :North  Pac.  R.  R.  Co.,  53 
Fed.  Rep.  646;  Rabcock  v.  Old  Colony  R.  R.  Co.,  150  Mass. 
467;  Meek  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  69  Hun  488;  Horan 
V.  C,  St.  P.M.  &  O.  Ry.  Co.  (la.),  56  N.W.  Rep. 507;  Huddles- 
ton  v.  Lowell  Machine  Shops,  106  Mass.  282;  So.  Pac.  Ry. 
Co.  V.  Markey,  19  S.  W.Rep.  292;  Mo.  Pac.  R.  R.Co.  v.  Jones, 
41  A.  <fe  E.  R.  R.  Cas.  363;  Snow  v.  Housatonic  R.  R.  Co.,  8 
Allen  441;  K.  C,  Ft.  S.  &G.  R.  R.  Co.  v.  Kier,  41  Kan.  661; 
St.  L.  &  S.  F.  Ry.  Co.  v.  Doyle,  25  S.  W.  Rep.  461. 

The  plea  of  the  statute  of  limitations  to  the  new  counts 
was  bad  on  demurrer,  because  it  did  not  aver  that  the  cause 
of  action  stated  in  either  of  those  counts  was  not  the  same 
cause  of  action  stated  in  the  original  declaration.  But  if 
not  bad  on  that  account,  and  the  question  whether  the 
cause  of  action  in  the  new  counts  is  the  same  cause  of  action 
as  that  stated  in  the  original  declaration  is  one  for  the 
court  to  determine  on  an  inspection  of  the  whole  declara- 
tion, then  it  appears  that  the  cause  of  action  thus  newly 
stated  was  the  same  cause  of  action  originally  declared  upon. 
Parker  v.  Enslow,  102  111.  272;  T.  W.  &  W.  Ry.  Co.  v. 
Beggs,  85  111.  80;  Steams  v.  Reidy,  33  111.  App.  256;  C.  & 
A.  R.  R.  Co.  V.  Henneberry,  42  111.  App.  126;  Blanchard  v. 
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L.  S.  &  M.  S.  Ry.  Co.,  126  111.  416;  C.  &  K  W.  Ey.  Co,  v. 
Trayes,  17  111.  136;  N.  C.  Rolling  Mill  Co.  v.  Monka,  106 
111.  340;  Haynie  v.  C.  <fe  A.  R.  R.  Co.,  9  App.  105;  Pa.  R.  R. 
Co.  V.  Sloan,  125  111.  72;  L.  S.  &  M.  S.  R.  R.  Co.  v.  Hessions, 
150  ni.  546;  Smith  v.  Taggert,  21  App.  538;  Tex.  &  Pac. 
Ry.  Co.  V.  Cox,  145  U.  S.  593;  Smith  v.  Mo.  Pac.  R.  R.  Co., 

5  C.  0.  A.  557;  S.  C,  50  Fed.;  Ala.  G.  S.  R.  R.  Co.  v.  Chap- 
man, 83  Ala.  453;  Case  v.  Blood,  71  la.  «32;  Nash  v.  Chatt. 

6  St.L.  R.  R.  Co.  V.  Foster,  10  Lea  351;  Sanger  v.  Newton, 
134  Mass.  308;  McDonald  v.  C.  &  N.  W.  Ry.  Co.,  26  la.  124; 
Davis  V.  Smith,  14  How.  Pr.  187;  Dana  v.  McClure,  39  Vt. 
197;  C,  St.  L.  &  P.  R.  R.  Co.  v.  Bills,  118  Ind.  221;  Smith 
V.  Bogenschntz,  19  S.  W.  Rep.  (Ky.)  667;  CoUey  v.  Gate 
City  Coffin  Co.,  18  S.  E.  Rep.  (Ga')  817;  Ala.  G.  S.  R.  R. 
Co.  V.  Thomas,  89  Ala.  294;  Greer  v.  L.  &  N.  R.  R.  Co.,  94 
Ky.  169. 

Mb.  Justice  Gaby  dbliyebed  the  opinion  of  the  Coubt. 

This  is  a  case  in  which  the  court  must  rest  upon  the  rule 
that  the  jury  detennines  the  facts. 

The  appellee  was  a  switchman  in  the  service  of  the  appel- 
lant, working  in  a  yard  of  several  tracks,  and  in  the  night 
of  May  5,  1891,  his  foot  was  caught  in  an  unblocked  frog 
and  he  lost  his  foot  and  a  part  of  the  fingers  of  his  right 
hand. 

The  original  declaration,  filed  June  24, 1892,  went  only 
upon  the  charge  that  an  unblocked  frog  was  a  danger  to 
which  a  switchman  ought  not  to  be  exposed;  but  on  the 
trial  that  ground  of  action  was  abandoned,  as  the  appellee 
knew  the  construction. 

March  3, 1894,  an  additional  count  was  filed,  and  April 
20, 1894,  another,  both  of  which  alleged  that  the  appellant 
wrongfully  permitted  a  pile  of  cinders  and  like  material  to 
be  and  remain  near  to  the  frog,  the  appellee  being  unaware 
of  the  pile,  and  that  he  stumbled  upon  it,  and  his  foot  was 
thereby  thrown  into  the  frog. 

To  these  counts  the  appellant  pleaded  that  the  cause  of 
action  did  not  accrue  within  two  j^ears  next  before  they 
were  filed,  to  which  plea  a  demurrer  was  sustained,  and 
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rightly,  for  th^y  were  but  another  way  of  telling  the  origi- 
nal story.    Steams  v.  Eeidy,  133  111.  App.  246. 

If  the  pile  was  there,  nothing  in  the  case  explains  how  it 
got  there  farther  than  that  such  piles  came  from  cleaning 
out  fires  and  ash-pans  of  engines.  Nor  is  there  any  evidence 
of  how  long  it  had  been  there,  except  the  testimony  of  the 
appellee  that  it  was  cold,  and  his  testimony,  corroborated 
by  other  that  such  a  pile,  in  the  absence  of  any  water  upon 
it,  will  smoulder  twelve  to  eighteen  hours. 

Whether  the  pile  was  there,  and  if  there  its  condition, 
was  testified  to  only  by  the  appellee. 

Now,  assuming  that  such  a  pile  was  there,  and  had  been 
there  during  the  whole  or  the  larger  part  of  the  working 
hours  of  the  previous  day,  and  that  its  presence  increased 
the  perils  of  a  service — switching  in  the  night — ^necessarily 
dangerous,  it  was  a  question  for  the  jury  whether  the  ap- 
pellant was  negligent.  And  passing  the  question  of  plead- 
ing, the  real  question  is  whether  an  instruction  offered  by 
the  appellant  that  the  appellee  was  not  entitled  to  recover 
should  have  been  given.  .  Eleven  instructions  for  th«  appel- 
lee, and  ton  unmodified  and  four  modified  for  the  appellant 
were  given.    Six  asked  by  the  appellant  were  refused. 

To  go  over  all  that  the  ap|)ellant  urges  upon  the  subject 
of  instructions  would  take  too  much  space,  and  we  must 
'  briefly  state  that  in  our  judgment  no  error  of  law  is  in  the 
record,  and  the  judgment  is  affirmed. 


Hugh  Hardy  J.  The  Chicago,  Milwaukee  &  St.  Paul 

Railroad  Company. 

1.  "PRACTiCE—Exceptions  on  Appeal  Which  Were  Not  Qrounda  for 
a  New  Trial, — Error  can  not  be  assigned  upon  the  improper  admission  or 
rejection  of  eyidence,  where  the  motion  for  a  new  trial  did  not  specify 
any  such  grounds. 

2.  Railroad  Qois:pjlSJB&— Not  Responsible  for  the  Acts  of  Policemen, 
— The  mere  fact  that  a  policeman  is  commissioned  at  the  request  of  a 
railroad  company  for  guarding  its  property  and  paid  by  it,  does  not  ren- 
der the  company  responsible  for  aU  his  acts. 
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Trespass  for  False  Imprisonment.— In  thd  Circuit  Court  of  Cook 
County;  the  Hon.  Frank  Bakbb,  Judge,  presiding.  Declaration  in 
trespass;  plea  of  not  guilty;  trial  by  jury;  verdict,  not  guilty,  and  judg- 
ment for  defendant;  appeal  by  plaintifiF.  Eteard  in  this  court  at  the 
March  term,  1895.    Affirmed.    Opinion  filed  April  4,  1895. 

John  V.  A.  Weaver  and  Edgar  L.  Jatne,  attorneys  for 
appellant. 

Charles  B.  Eseler  and  J.  B.  DicitiNsox,  attorneys  for 
appellee. 

Mr.  Justice  Shepard    deliyebed    the   opinion  of  the 

COUET. 

The  appellant  brought  an  action  against  the  appellee  for 
a  false  arrest  and  imprisonment,  and  upon  a  trial  of  the 
canse  the  jury  returtied  a  verdict  of  not  guilty,  upon  which 
verdict  a  judgment  for  the  defendant  was  entered.  The 
appellant  was  arrested  in  the  y^^rds  of  the  appellee  by  a  spe- 
cial police  oflScer  in  the  employ  and  pay  of  the  appellee.  The 
nominal  offense  of  appellant,  and  which  caused  his  arrest, 
was  picking  up  and  sacking  potatoes  that  had  been  thrown 
out  of  the  cars  and  were  lying  on  the  track,  preparatory  to 
carrying  them  away,  without  the  permission  of  an  employe 
of  tiie  appellee,  named  Purcell,  who  had  charge  of  such 
matters  in  the  vards. 

Purcell,  it  seems,  had  the  right,  or  was,  at  least,  accustomed 
to  sell  the  refuse  potatoes  that  were  thrown  from  the  cars, 
and  on  the  day  previous  to  the  arrest  had  sold  some  to  the 
appellant  and  his  brother,  and  had  furnished  them  with 
sacks  to  carry  away  the  potatoes. 

On  the  day  in  question  appellant  and  his  brother  had  re- 
turned to  the  yards  with  the  sacks  furnished  to  them  by. 
Purcell  the  day  before,  and,  not  seeing  Purcell,  had  proceeded 
to  pick  up  potatoes  openly,  as  if  they  were  licensed  to  do  so. 
When  the  sacks  were  about  full  the  appellant  left  his  brother 
and  went,  as  he  testifies,  in  search  of  Purcell,  to  pay  him  for 
'them,  but  did  not  find  him. 

While  he  was  gone  his  brother  was  arrested  by  the  spe- 
cial policeman  and  taken  to  the  ofiice  of  the  appellee,  and 
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when  appellant  returned  to  the  place  where  the  sacks  were, 
he  also  was  arrested  and  taken  to  the  appellee^s  office.  From 
there  the  appellant  with  his  brother  were  taken  to  the  Des- 
plaihes  street  police  station  in  charge  of  police  officers  who 
had  been  summoned  for  that  purpose^  and  was  there 
"  booked  "  upon  the  complaint  and  charge  of  stealing  pota- 
toes, by  the  officer  who  made  the  arrest,  and  confined  in  a 
cell. 

We  pass  over  all  questions  that  have  been  argued  upon 
the  errors  assigned  of  improper  admission  and  rejection  of 
evidence,  for  the  reason  that  the  motion  for  a  new  trial  that 
was  filed  did  not  Specify  any  such  grounds.  Hintz  v.  Graup- 
ner,  138  111.  158;  Clause  v.  Bullock  Co.,  20  111.  App.  113;  Hoff- 
man V.  World's  Columbian  Exposition  (No.  5241,  this 
term).  See  also  111.  C.  R.  R.  Co.  v.  O'Keefe,  39  N.  E.  Rep. 
906. 

The  errors  in  instructions,  barely  alluded  to  in  appellant's 
brief,  are  not  well  taken.  There  was  evidence  tending  to 
show  that  the  plaintiff  was  guilty  of  larceny,  and  if  it  be 
conceded  that  the  instructions  complained  of  might  be  con- 
strued to  contain  that  element,  it  was  justified  by  the  evi- 
dence. 

The  special  policeman,  although  testifying  that  he  was 
"  told  to  arrest  anybody  I  (he)  found  picking  up  stuff  there," 
did  not  disclose  who  so  instructed  him,  nor  was  it  proved  by 
any  other  evidence.  The  mere  fact  that  he  was  com- 
missioned as  a  policeman  at  the  request  of  appellee  for  the 
guarding  of  its  property  and  wsjs  paid  by  appellee,  did  not 
rendei*  the  appellee  responsible  for  all  his  acts.  And  the 
samd  may  be  said  of  Lyons,  who,  it  was  shown,  was  the 
superior  in  authority  to  the  policeman,  in  directing  that  the 
appellant  be  taken  to  the  police  station. 

As  to  whether  the  appellee  was  responsible  for  the  acts 
committed  against  the  appellant  the  verdict  of  the  jury  was 
in  the  negative,  and  ought  not  to  be  interfered  with  for  any- 
thing we  discover  in  the  record. 

No  substantial  error  being  made  to  appear,  the  judgment 
will  be  affirmed. 
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Agnes  Grunenberg  t.  Robert  B.  Smith* 

1.  Chancery  Practice — No  Beplication — Answer  Taken  as  True, — 
In  the  absence  of  a  replication  the  answer  must  be  taken  as  true. 

8.  Same — Admissions  of  One  Defendant  Do  Not  Bind  a  Co-defend- 
ant. — ^AdmisBioiis  made  by  one  defendant  in  her  answer,  although  made 
in  the  name  of  an  alleged  firm,  do  not  conclude  a  co-defendant,  even 
when  such  defendants  are  partners. 

8.  oAdmi  SIGNS — By  Partners. — Partners  being  agents  for  each  other, 
the  admissions  of  one  in  relating  to  the  affairs  of  the  partnership  are  re- 
ceivable as  evidence  against  the  other  partners.  Such  admissions  are, 
however,  only  evid^ce;  they  do  not  preclude  a  denial  of  the  truth. 

Bill  to  Foreclose  a  Chattel  Mortgago.~Error  to  the  Circuit  Court  of 
Cook  County;  the  Hon.  Richard  S.  Tuthill,  Judge,  presiding.  Heard 
in  this  court  at  the  March  term,  1895.  Reversed  and  bill  dismissed. 
Opinion  filed  April  4,  1895. 

Statement  of  the  Case. 

The  original  bill  in  this  case  was  filed  to  enjoin  the  police 

"  of  the  city  of  Chicago  and  the  defendant,  Grunenberg,  and 

her  solicitor,  from  interfering  with  the  defendant  in  error 

in  the  foreclosure  of  a  chattel  mortgage.    A  preliminary 

injunction  was  granted. 

The  defendant  in  error  thereafter  amended  his  bill,  ask- 
ing the  foreclosure  of  the  chattel  mortgage  by  the  court 
and  an  order  for  the  sheriff  to  take  possession  of  the 
property. 

Grunenberg,  and  one  Catherine  Caplain  were  alleged 
to  have  been  at  the  time  of  the  execution  of  the  mortgage, 
doing  a  partnership  business  at  No.  451  West  Madison  street, 
consisting  of  the  retail  sale  of  umbrellas,  lamp  shades,  and 
various  articles  of  merchandise.  The  defendant  in  error,  it 
is  alleged,  loaned  to  them  jointly,  various  sums  of  money, 
aggregating  more  than  $1,500,  for  which  notes  were  given 
by  Catherine  Caplain  in  the  name  of  the  firm,  and  the 
mortgage  referred  to  was  made  in  the  same  way. 

Catherine  Caplain  filed  in  the  name  of  the  alleged  firm 
of  Grunenberg  &  Caplain,  an  answer  verified  by  her,  in 
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which  is  admitted  all  the  allegations  of  the  bill.  Agnes 
Grunenberg  filed  her  answer  denying  nearly  all  the  material 
allegations  of  the  bill  and  asserting  that  quite  a  portion  of 
the  articles  covered  by  the  chattel  mortgage  were  the 
personal  and  separate  effects  of  her,  the  said  plaintiff  in 
error. 

The  answer  contains  also  allegations  which,  if  true,  pre- 
clude the  possibility  of  relief  being,  as  against  plaintiff  in 
error,  granted  to  the  complainant.  This  answer  was  verified 
by  plaintiff  in  error. 

The  cause  having  been  set  down  for  hearing  on  bill  and 
answer,  the  court  found  for  the  complainant  and  gave  to 
him  a  decree  in  accordance  with  the  prayer  of  his  bill. 

M.  Salomon,  attorney  for  plaintiff  in  error. 

Thompson,  Hawes  &  MoCaslin,  attorneys  for  defendant 
in  error. 

Mr.  Presiding  Justice  "Waterman  delivered  the  opinion 
OF  THE  Court. 

No  replication  having  been  filed,  the  cause  having  been 
set  down  for  hearing  on  bill  and  answer,  so  far  as  the  rights 
of  the  plaintiff  in  error  are  concerned,  her  answer  must  be 
taken  as  true. 

The  admissions  made  by  Catherine  Caplain  in  the  answer 
by  her  filed,  although  made  in  the  name  of  the  alleged  firm, 
can  not  conclude  her  co-defendant. 

Partners  being  agents  for  each  other,  the  admissions  of 
one  in  matters  relating  to  the  affairs  of  the  partnership  are 
receivable  as  evidence  against  the  other  partners.  Such 
admissions  are,  however,  only  evidence;  they  do  not  preclude 
a  denial  of  their  truth.  Even  if  the  admission  of  Miss, 
Caplain  made  in  her  answer  would  be  under  other  circum- 
stances treated  as  evidence  against  her  co-defendant,  in  the 
hearing  had  by  agreement  on  bill  and  answer,  such  admis- 
sions were  not  to  be  considered  in  passing  upon  the  rights 
of  the  plaintiff  in  error.  As  to  her,  only  the  statements  in 
the  bill  and  her  answer  were  before  the  chancellor. 
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.  The  fact  that  Miss  Caplain  filed  her  answer  in  the  name 
of  the  firm  added  nothing  to  it.  It  was  Miss  Capiain's 
answer  and  nothing  more.  Collier  on  Partnership,  Sees. 
707,  720,  775;  Reese  v.  Darby,  4  Scaramon  159;  Gregg  v. 
Renfrew,  34  111.  620;  Winkler  v.  Winkler,  40  111.  179; 
Jiressler  v.  McCnne,  56  111.  475. 

The  suit  was  a  proceeding  against  the  individuals  who 
were  alleged  to  have  been  partners.  Plaintiff  in  error, 
therefore,  properly  prosecutes  the  suit  in  error  in  her  name 
only. 

The  decree  of  the  Circuit  Court  as  to  Agnes  Grunenberg 
is  reversed  and  the  bill  here  dismissed  as  to  the  plaintiff  in 
error,  Agnes  Grunenberg. 

Reversed  and  bill  dismissed  as  to  plaintiff  in  error. 


John  W.  Fender  v.  Michael  Kelly. 

1.  Services — Rendered  Without  Employment. — Onepart^  can  not  be 
held  liable  to  another  party,  with  whom  he  has  had  no  dealings,  and  of 
whom  he  has  had  no  notice,  for  seryices  for  which  he  contracted  to  pay 
another  and  different  party. 

Asfumpsit,  for  work,  labor  and  services.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  John  Barton  Patne,  Judge,  presid- 
ing. Heard  in  this  court  at  tlie  Blarch  term,  1895.  Affirmed.  Opinion 
filed  April  4,  1895. 

HoLDEK  &  BczzELL  and  Charles  B.  Holden,  attorneys 
for  appellant. 

Semy  &  Mann,  attorneys  for  appellee. 

Mb.  Justice  Gart  delivered  the  opinion  of  the  Court. 

This  case  was  tried  without  a  jury,  and  the  only  question 
is  whether  the  court  was  right  in  deciding  that  there  were 
no  relations  between  these  parties,  growing  out  of  two  writ- 
ten contracts  hereinafter  copied,  there  being  nothing  but 
those  contracts  for  the  appellant  to  charge  appellee  upon. 
The  contracts  are  as  follows ; 
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^^  This  agreement  made  and  entered  into  this  7th  day  of 
October.  A.  D.  1889,  by  and  between  Michael  Kelly  of  Dan- 
ville, Illinois,  of  the  first  part,  and  H.  H.  Shufeldt  &  Com- 
pany, of  the  second  part,  witnesseth : 

That  said  first  party  agrees  to  supply  said  second  party 
from  October  7,  A.  D.  1889,  to  September  30,  A.  D.  1890, 
inclusive,  such  quantities  of  Kelly  Creek  lump  coal  and 
Kelly  Creek  lump  screenings,  as  said  second  party  may  from 
time  to  time  designate  and  requ\rey  the  said  coal  to  be  deliv- 
ered by  said  first  party  at  said  second  party's  distillery,  at 
the  comer  of  Larrabee  street  and  Hawthorne  avenue,  or  at 
their  rectifying  house  at  the  comer  of  Cass  and  Kinzie 
streets,  in  Chicago,  Illinois,  at  either  or  both  of  said  places 
as  second  party  shall  direct. 

Said  first  party  further  agrees  that  he  will,  without  further 
compensation  than  the  price  hereinafter  agreed  to  be  paid 
for  the  coal  and  screenings  aforesaid,  haul  away  daily  from 
said  distillery  and  from  said  rectifying  house,  all  ashes  and 
refuse  resulting  from  the  burning  of  all  coal  and  screenings 
furnished  by  said  party. 

In  consideration  of  the  foregoing  undertakings  of  the 
party  of  the  first  part,  the  party  of  the  second  part  hereby 
agrees  to  take  Kelly  Creek  lump  coal  and  Kelly  Creek  lump 
screenings,  as  hereinbefore  provided,  from  October  7,  A.  D. 
1889,  to  and  including  September  30,  A.  D.  1890,  except 
that  during  four  weeks  of  said  time,  of  which  notice  shall 
be  given,  said  second  party  reserve  the  privilege  of  buying 
coal  from  other  parties  in  order  to  test  the  same. 

Said  second  party  agrees  to-pay  ta«aid  first  party  monthly 
for  all  coal  and  screenings  taken  from  said  first  party,  at  the 
rate  of  two  dollars  and  five  cents  ($2.05)  per  ton  of  2,000 
pounds  of  Kelly  Creek  lump  coal  delivered,  and  at  the  rate 
of  one  dollar  and  five  cents  ($1.05)  per  ton  of  $2,000  pounds 
of  Kelly  Creek  lump  screenings  from  lump  over  one  inch 
screen. 

It  is  further  agreed  by  and  between  the  parties  hereto, 
that  in  case  said  second  party  shall  at  any  time  during  the 
term  covered  by  this  contract,  decide  to  bum  oil  or  coke, 
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with  or  without  coal  or  screenings,  then  this  contract  shall, 
upon  notice  thereof  from  said  second  to  said  first  party, 
C3ase  and  terminate,  except  as  to  so  much,  if  any,  of  the 
coal  or  screenings  aforesaid,  as  shall  be  by  said  second 
party  required  of  said  first  party  thereafter,  under  the  terms 
and  for  the  prices  fixed  by  this  contract. 

It  is  understood  and  agreed  that  the  coal  and  screenings 
herein  contracted  for,  are  for  use  and  consumption  at  the 
aforesaid  distillery  and  rectifying  house  of  said  second  party, 
and  if  not  furnished  and  delivered  as  aforesaid  according 
to  the  terms  of  this  contract  and  the  requirements  of  said 
second  party  thereunder,  then  said  first  party  shall  be  lia- 
ble to  said  second  party  for  all  damages  and  loss  of  profits 
said  second  party  shall  sustain  by  the  cessation  of  their  busi- 
ness, at  either  said  distillery  or  said  rectifying  house,  or  both, 
by  reason  of  the  non-delivery  of  said  required  coal  and 
screenings  under  this  contract. 

MicHABL  Kellt, 

Henry  H.  Shufeldt  &  Co." 

"  This  agreement,  entered  into  and  made  this  18th  day  of 
October,  1889,  by  and  between  Michael  Kelly,  city  of  Dan- 
ville, State  of  Illinois,  party  of  the  first  part,  and  Stephen 
A.  McMahon,  of  the  city  of  Chicago  and  State  of  Illinois, 
party  of  the  second  part,  witnesseth  : 

Said  Michael  Kelly,  party  of  the  first  part,  hereby  agrees 
to  furnish  to  the  said  Stephen  A.  McMahon,  party  of  the 
second  part,  delivered  in  the  city  of  Chicago,  State  of  Illi- 
nois, on  the  Chicago  and  Eastern  Illinois  Bailway  tracks 
at  12th  street  in  said  city,  all  the  Kelly  lump  coal  and  Kelly 
lump  screenings  that  may  be  needed  and  used  by  the  H. 
H.  Shufeldt  Distilling  Company  in  the  prosecution  of  their 
business  as  distillers,  for  the  term  of  one  year,  beginning 
October  7,  1889,  and  ending  September  30,  1890,  at  the  fol- 
lowing prices,  for  the  year  and  time  above  mentioned : 
Kelly  lump  coal,  at  $1.65  per  ton;  Kelly  lump  screenings, 
at  $0.66  per  ton;  and  should  the  said  Michael  Kelly  at  any 
time  fail  to  deliver  at  the  place  and  tracks  above  men- 
tioned, the  quality  of  lump  coal  and  lump  screenings  in  such 
quantities  as  the  said  H.  H.  Shufeldt  Distilling  Company 
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should  need  to  f  ally  carry  on  and  prosecute  their  business, 
then  the  said  Stephen  A.  McMahon,  party  of  the  second 
part,  shall  be  entitled  to  have  the  privilege  to  make  pur 
chases  of  such  quantities  of  lump  coal  and  lump  screenings 
as  may  be  needed  to  keep  the  works  of  said  H.  H.  Shufeldt 
Distilling  Company  in  active  operation,  and  the  diflference 
paid  (should  there  be  any  difference)  between  the  price  of 
the  said  Kelly  lump  coal  and  Kelly  lump  screenings,  so  paid, 
shall  be  borne  by  the  said  party  of  the  first  part.  This  con- 
tract being  a  supplementary  contract  to  a  contract  made  by 
and  between  the  H.  H.  Shufeldt  Distilling  Company,  party 
of  the  first  part,  and  Michael  Kelly,  party  of  the  second 
part.  The  terms  of  payment  are  provided  for,  wherein  the 
said  Michael  Kelly  shall  receive  his  money  at  a  stated  time 
each  month,  and  on  receipt  of  said  money,  shall  remit  to 
Stephen  A.  McMahon  all  money  due  him  for  the  preced- 
ing month,  the  said  money  or  amount  of  money  due  him 
being  the  difference  between  the  price  made  said  Stephen 
A.  McMahon  at  $1.65  per  ton  for  Kelly  lump  coal  and 
S0.65  per  ton  for  Kelly  lump  screenings,  $2.05  per  ton 
for  Kelly  lump  coal,  and  $1.05  per  ton  for  Kelly  lumj) 
screenings.  The  above  being  the  price  made  H.  H.  Shu- 
feldt Distilling  Company  by  the  said  Stephen  A.  McMa- 
hon, party  of  the  second  part,  in  this  supplementary  con- 
tract. 

The  said  Stephen  A.  McMahon,  party  of  the  second  part, 
agrees  to  furnish  at  all  times  all  the  facilities  for  transportar 
tion  for  said  Kelly  lump  coal  and  Kelly  lump  screenings 
from  the  Chicago  and  Eastern  Illinois  railway  tracks  at  12th 
street,  to  the  H.  H.  Shufeldt  Distilling  Company's  place  of 
business  at  Chicago  avenue  and  Larrabee  street,  and  to  keep 
them  fully  supplied  at  all  times  in  such  quantities  as  they 
may  need,  provided  the  said  Michael  Kelly  has  made  ship- 
ment at  proper  times,  and  arranged  for  the  receival  of  said 
lump  and  screenings  at  the  place  and  tracks  above 
mentioned. 

Signed :    Michael  Kelly, 

Fbank  Forrester,  S.  A.  McMahon. 

Witness." 
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It  may  be  assamed,  as  appellant  claims,  that  McMahon 
employed  Fender  to  haul  the  coal  and  ashes,  as  Kelly  was 
required  to  do  by  his  contract  with  Shufeldt  &  Co.,  and  also 
employed  Fender  at  $2  per  day  to  watch  the  cars  to  prevent 
stealing,  on  account  of  all  of  which  service  there  is  now 
due  to  Fender  $766.95.  Has  he  any  claim  upon  Kelly  for 
that  sum  ?  The  appellant  relies  upon  Burton  v.  Goodspeed, 
69  m.  237,  between  which  case  and  this,  there  is  some  de- 
losiye  resemblance.  It  was  there  held,  under  a  contract 
between  Barton  Bros.  &  Co.  and  Ilolbrook,  by  which  Hol- 
brook  was  to  receive  upon  a  dock,  and  pay  charges  upon, 
and  then  handle  and  sell  coal  supplied  by  Burton  Bros.  & 
Co.,  and  being  repaid  charges  paid,  was  to  have  a  commission 
fixed  for  handling  and  selling,  and  was  to  guarantee  payment 
on  all  sales;  that  Holbrook  was  an  agent,  authorized  to  make 
for  Burton  Bros.  &  Co.  an  executory  contract  with  Good- 
speed  &  Co.,  for  the  sale  of  coal,  to  be  delivered  at  any  time 
within  the  next  ten  months.  Yet  to  make  that  case  appli- 
cable to  this.  Burton  Bros.  &  Co.  should  have  been  sued, 
and  held  liable  for  labor  in  handling  and  selling  coal  after 
it  was  on  the  dock. 

It  would  not  become  us  to  criticise  that  decision,  but  it 
can  not  be  so  strained  as  to  justify  holding  Kelly  liable  to  a 
party  with  whom  he  had  no  dealings,  and  of  whom  he  had 
no  notice,  for  services  for  which  he  had  contracted  to  pay 
McMahon.  Whether  Kelly  has  paid  McMahon  does  not 
appear,  and  whether  he  has  or  not,  does  not  affect  the  con- 
struction of  these  contracts. 

If  the  appellant^s  construction  be  right,  then,  j;hough  Mc< 
Mahon  had  received  his  money  month  by  month  from  Kelly, 
still  Kelly  would  be  liable  to  pay  again  to  Fender,  until  the 
statute  of  limitations  barred  the  demand. 

We  hold  that  McMahon  had  no  authority  to  pledge  the 
credit  of  Kell)r,and  the  judgment  is  affirmed* 
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Charles  L.  Carrier  y.  George  W.  Eretzinger  et  al. 

1.  Findings  of  the  Trial  Court—  When  Final.'-On  a  bill  for  an  ac- 
counting, the  question  as  to  what  was  a  fair  allowance  to  one  of  the 
parties  for  his  time  and  expenses  while  employed  about  the  business, 
was  for  the  trial  court  upon  the  evidence,  and  its  decision  is  finaL 

2.  INTERKST—Ow  Motiey  Received.— Under  Sec.  2,  Ch.  74,  R.  S.,  enti- 
tled *'  Interest,"  it  is  proper  to  allow  interest  on  money  received  to  the 
use  of  another  and  retained  witliout  the  owner's  knowledge. 

Bill  for  an  Aeeonn ting.— Error  to  the  Circuit  Court  of  Cook  County; 
tlie  Hon.  William  G.  ETwing,  Judge,  presiding.  Heard  in  this  court 
at  the  March  term,  1805.    Affirmed.    Opinion  filed  April  4,  1895. 

Dbnt  &  Whitman,  with  L.  S.  Hodoes,  attorneys  for  plaint- 
iflf  in  error. 

Tenney,  MoConnell  &  Coffeen,  attorneys  for  defend- 
ants in  error. 

Mb.  Justice  Gary  dbliyebed  the  opinion  of  the  Court. 

These  parties  made  this  agreement : 

*^  Memorandum  of  agreement,  made  and  entered  into  be- 
tween C.  L.  Currier,  party  of  the  first  part,  and  G.  W.  &  J. 
T.  Eretzinger,  parties  of  the  second  part,  witnesseth: 

Whereas,  some  time  in  the  month  of  July,  1885,  said  par- 
ties hereto  obtained  for  sale  certain  ranch  properties,  which 
they  then  and  there  agreed  to  unite  and  co-operate  with 
each  other  in  attempting  to  procure  the  sale  thereof,  in  the 
London  market,  and  thereafter  to  that  end,  said  first  party 
entered  into  certain  contracts  with  Hass  and  Haley,  and 
with  George  W.  McCrary,  and  made  certain  advances  to  pay 
the  expenses  of  J.  T.  Kretzenger,  one  of  the  parties,  of  the 
second  part,  to  London,  to  negotiate  the  sale  of  said  prop- 
erties, and  agree  to  make  such  further  advances  as  may  be 
necessary  in  the  premises. 

And  whereas,  said  parties  hereto  and  each  of  them  have 
assisted  and  rendered  various  services,  and  contributed  all 
possible  aid  they  or  either  of  them  could  render  In  seeking 
to  promote  and  consummate  said  sales,  and  agree  to  continue 
their  efforts  in  this  behalf. 
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And  whereas,  the  parties  hereto  desire  to  form  themselves 
into  a  syndicate  for  the  purpose  of  securing  mining  and 
ranch  properties,  and  farming  and  other  lands  for  sale, 
intending  to  include  all  kinds  of  property,  both  real  and 
personal,  that  are  salable  in  the  market  in  London  or 
elsewhere. 

Therefore,  in  consideration  of  the  premises,  and  for  the 
purpose  of  defining  the  interest  of  the  parties  hereto  in  the 
proceeds  that  may  come  to  them,  or  either  of  them,  or  the 
profits  that  may  be  realized  from  said  sale,  or  the  sale  or 
sales  of  any  property  made  by  either  of  them,  it  is  agreed 
that  all  the  proceeds  or  profits  realized  from  the  sale  or 
sates  of  any  of  such  properties  that  have  heretofore  been 
negotiated,  made  and  consummated,  or  that  may  hereafter 
be  negotiated,  made  or  consummated,  said  first  party  shall 
receive  one-third  and  the  second  party  two-thirds  thereof. 
This  contract  shall  include  any  moneys,  stock  or  other 
consideration  heretofore  paid  or  agreed  to  be  paid,  or  that 
may  hereafter  be  received  by  either  party  to  this  contract, 
in  consideration  of  any  aid  rendered  by  either  party  to  this 
contract  in  negotiating  or  consummating  such  sale. 

This  contract  is  to  continue  with  full  force  and  effect  for 
one  vear  from  and  after  date  hereof. 

It  is  further  agreed  and  understood  that  after  the  first 
proceeds  have  been  received  as  above  contemplated  and  pro- 
vided, the  said  first  party  shall  contribute  one-third  of  the 
expenses  and  the  said  second  party  two- thirds  of  the  ex- 
penses, and  that  either  party  hereto  who  may  be  absent 
from  the  city  of  Chicago  attending  to  the  business  contem- 
plated by  this  agreement,  shall  receive  a  reasonable  compen- 
sation jFor  such  time  so  employed. 

Witness  the  hands  and  seals  of  the  parties  hereto  this 
tenth  (10th)  day  of  April,  A.  D.  1886. 

Charles  L.  Curbieb,  [Seal.] 

G.  W.  &  J.  T.  Kretzinger,     [Seal.] 
.  The  within  contract  is  hereby  extended  one  year  from 
April  10,  1887.  G.  W.  &  J.  T.  Kretzinger. 

Charles  L.  Currier.'^ 

ToL  LTin  m] 
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Thereafter  Joseph  T.  Kretzinger  was  a  party  to  this 
agreement : 

"  Law  Office  of  Hodges  &  Shippen,  59  Portland  Blocs« 

Chicago,  Sept.  26, 1887. 
We,  the  undersigned,  enter  into  the  following  agreement 

together,  to-wit:  C.  L,  Currier  and  A.  C.  Reed  hereby 
agree  to  endeavor  to  secure  a  loan  for  Harvey  Wells,  of 
Wellston,  0.,-and  if  they  are  successful  we  hereby  agree 
to  divide  equally  between  L.  S.  Hodges,  J.  T.  Kretzinger, 
C.  L.  Currier  and  A.  C.  Reed  the  sum  of  twenty-five  thou- 
sand dollars,  and  C.  L.  Currier  and  A.  C.  Reed  shall  be  en- 
titled to  keep  for  themselves  any  bonus  of  lands  or  other 
properties  that  they  may  be  able  to  secure  in  this  transac- 
tion over  and  above  this  twedty-five  thousand  dollars. 

Chas.  L.  Currier. 

A.  C.  Reed. 

L.  S.  HoDGK8(. 

J.  T.  Kretzinger.^ 
The  negotiation  contemplated  by  this  last  agreement  was 
so  successful  that  the  plaintiff  in  error  received  under  it 
$12,500,  and  Joseph  T.  Kretzinger  $5,000. 

The  defendants  in  error  filed  this  bill  to  compel,  and  have 
a  decree  that  the  plaintiff  in  error  pay  to  them  the  excess 
which  he  has  retained  over  one-third  of  these  two  sums,  less 
such  sum  as  should  be  allowed  to  him  for  expenses  and  com* 
pensation  for  his  time  when  absent  from  Chicago  attending 
to  the  business.  That  sum  has  been  fixed  below  at  $1,250. 
The  $25,000  which  the  second  agreement  implies  would  be 
received  as  commissions  on  the  loan  for  Wells,  was  at  last 
only  $20,000,  and  the  extra  $7,500  ,whieh  Currier  obtained, 
was  in  stock,  which  he  sold  to  Reed  for  that  sum  and  did 
not  report  it  to  the  Kretzingers. 

Standing  only  on  those  agreements  it  is  clear  that  Joseph 
T.  Kretzinger  could  have  no  claim  upon  Currier  for  any 
part  of  what  the  latter  agreement  calls  "  a  bonus; "  and, 
therefore,  whatever  might  be  the  rights  of  George  W. 
Kretzinger  against  Currier,  they  could  not  be  enforced  uii« 
der  a  bill  in  which  both  Kretzingers  were  complainants. 
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The  brief  of  the  plaintiff  in  error  says : 

"  Mat  rr  Please  the  Court  : 

The  controlling  question  in  this  case  is,  are  the  parties  to 
this  controversy  governed  in  their  relations  to  the  *  Wells- 
ton  transaction '  by  the  contract  of  April  10, 1886,  or  that 
of  September  26, 1887  ? " 

The  Eretzingers  both  testified  that  from  the  making  of 
the  second  agreement  at  Hodges^  office,  Currier  f^nd  Joseph 
T.  Kretzinger  went  to  the  office  of  the  Kretzingers,  and  it 
was  then  not  so  much  agreed  as  explicitly  stated,  that  the 
second  agreement  had  no  reference  to  or  effect  upon,  the 
relations  of  these  parties;  and  Joseph  T.  Kretzinger  further 
testified  that  the  first  agreement  was  intentionally  by  him 
and  Currier,  kept  from  the  knowledge  of  Reed  and  Hodges. 
Seed  testified  that  Currier  asked  him  not  to  mention  the 
'^  bonus  "  to  Kretzingers,  Currier  thinking  possibly  he  might 
be  called  upon  to  divide  it  under  the  original  contract. 

The  testimony  of  Currier,  in  opposition  to  what  I  have 
recited,  still  leaves  the  preponderance  of  evidence  with  the 
defendants  in  error  and  supports  the  finding  of  the  Circuit 
Court  in  their  favor  upon  the  question  quoted  from  the  brief. 
Some  complaint  is  made  of  fraud,  as  the  brief  calls  it,  upon 
Hodges,  in  concealing  from  him  the  division  Currier  was  to 
make  of  the  "  bonus."  How  Hodges  could  be  injured  by 
anything  that  Currier  chose  to  do  with  what,  as  between 
Currier  and  Hodges,  was  the  property  of  Currier  only,  does 
not  appear.  Whether  $1,250  was  a  fak  allowance  to  the 
defendant  in  error  for  his  time  and  expenses  was  a  question 
upon  the  evidence  upon  which  the  decision  of  the  Circuit 
Court  is  final.  Upon  the  amount  found  to  be  due  to  the 
Kretzingers  from  Currier,  the  court  allowed  interest  at  five 
per  cent  from  the  time  Currier  received  the  $7,600,  which 
is  in  accordance  with  Sec.  2,  Ch.  74,  "  Interest,"  allowing 
interest  ^on  money  received  to  the  use  of  another  and 
retained  without  the  owner's  knowledge." 

There  is  no  error  and  the  decree  is  affirmed. 
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J.  Rayner^  a  Corporation^  t.  Jolm  B.  Bees  and  James 
Bees^  Partners  as  Bees  Brothers. 

1.  Warranty— ImpZied— When  it  Does  Not  Exist .  —When  goods  are 
purchased  upon  inspection  and  selected  by  the  vendee,  there  can  be  no 
unplied  warraaty. 

Amumpstt,  for  goods  sold  and  delivered.  In  the  Circuit  Court  of 
Cook  County;  the  Hon.  John  Gibbons,  Judge,  presiding.  Trial  by  jury; 
verdict  and  judgment  for  plaintiff;  appeal  by  plaintiff.  Heard  in  this 
court  at  the  March  term,  1895.  Reversed  and  remanded.  Opinion  filed 
April  4, 1895. 

Statement  of  the  Case. 

J.  Rayner,  a  corporation,  dealing  in  mahogany,  rosewood, 
veneer  and  fancy  cabinet  woods,  sold  lumber  and  veneer, 
extending  over  a  long  period  of  time,  to  the  Rees  brothers, 
who  were  manufacturers. 

The  last  sale  to  them  by  J.  Bayner  was  made  October  2, 
1893;  the  last  payment  by  Rees  Brothers  to  J.  Rayner 
was  made  by  note,  dated  November  29,  1893,  leaving  a  bal- 
ance due  J.  Rayner  of  two  hundred  and  thirty-seven  dollars 
and  six  cents  ($237.06),  which  the  Rees  Brothers  refused 
to  pay,  claiming  that  a  portion  of  a  certain  log  of  mahog- 
any lumber,  delivered  July  15,  1893,  was  defective;  and 
also  claiming  an  overcharge  of  one  cent  a  foot  on  certain 
bills  of  one  quarter  inch  mahogany. 

J.  Rayner  filed  a  declaration  in  assumpsit,  with  common 
counts,  to  which  defendants  pleaded  the  general  issue. 

The  trial  resulted  in  a  verdict  for  the  plaintiff,  J.  Rayner, 
for  $117.50,  on  which  verdict  the  court,  after  overruling  a 
motion  for  a  new  trial  on  behalf  of  th^  plaintiff,  entered 
judgment. 

Appellant  has  brought  the  record  into  this  court  and 
asks  for  a  reversal  of  that  judgment  for  the  reasons  set 
forth  in  the  assignment  of  errors. 

John  J.  Keilt,  attorney  for  appellant. 
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Mr,  Phesiding  Justiob  Waterman  delivered  the  opinion 
of  the  coitrt. 

Under  the  evidence  in  this  case  the  defendant  was  not 
entitled  to  any  deduction  from  the  purchase  price  of  the 
lumber  because  of  defects  therein*  Thftre  was  no  express 
warranty  of  quality;  the  lumber  was  selected  by  the  de- 
fendant and  purchased  upon  inspection;  in  such  case  there  is 
no  implied  warranty.    Luetgert  v.  Volker,  54  111.  App.  287. 

There  is  a  dispute  among  the  witnesses  as  to  whether 
the  defendant  should  have  been  charged  for  the  quarter 
inch  mahogany,  eight  or  nine  cents  a  foot.  Giving  to  the 
defendant  the  benefit  of  this  and  th3  verdict  will  remain 
clearly  too  small  by  a  substantial  sum. 

The  judgment  is  therefore  reversed  and  the  cause  re- 
manded. 


I  58    303 
I  67    2gC 

Chleago  Fire  Place  Company  (Intervening  Petitioner)  v.    1 78  604| 
J.  Selwin  Tait^  United  States  Book  Company^ 
George  M.  Trowbridge^  Beeei?er. 

1.  IiraOLVENCY — Does  Not  Discharge  a  Corporation. — ^Insolvency  does 
not  discharge  a  corporation  from  its  liabilities  existing  at  the  time  a 
receiver  is  appointed  nor  from  those  accruing  thereafter. 

2.  Tedstebs-— Ab  Implied  Power  to  Create  lAena. — ^A  trustee  of  what- 
ever character,  be  he  trustee  of  an  express  trust,  executor,  administra- 
tor, guardian,  assignee  in  insolvency,  or  receiver,  has  no  implied  power 
to  charge  or  create  alien  upon  the  assets  in  his  hands,  unless  under  some 
very  exceptional  circumstances.  If,  therefore,  anything  is  done  by  him 
which  creates  a  liability  at  all,  it  must  generally  be  against  himself. 

8.  liAilDLORD  AND  TENANT— JrwoZwnf  Tenant— Receiver-'-Liability  for 
Bent.— A  corporation  in  possession  of  premises  under  a  lease,  became 
insolvent  and  was  placed  in  the  hands  of  a  receiver,  who  continued  to 
occupy  the  premises  under  ttie  lease  for  a  period  less  than  the  term  and 
then  left  with  a  notice  to  the  la&dlord  that  he  would  pay  no  more  rent. 
The  landlord  not  being  able  to  procure  other  tenants  for  a  portion  of  the 
unexpired  term  petitioned  the  court  appointing  the  receiver  for  relief, 
but  was  denied.  Held,  on  error,  that  he  was  entitled,  as  a  claim  upon  the 
assets,  to  be  paid  pro  rata  with  other  creditors,  the  rent  for  which  at  the 
time  of  such  allowance,  the  insolvent  might  be  liable,  according  to  the 
terms  of  the  lease. 
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Claim  for  Bent. — ^InfiolTent  corporation;  receiver.  Error  to  tiie  Su- 
perior Court  of  Cook  County;  the  Hon.  Philip  Stein,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1895.  BeveiBed  and  remanded 
with  directions.    Opinion  filed  Ainril  4, 1895. 

Brief  of  Plaintifkin  Ekbob,  Gaknon  &  Aoitew,  Attobneys. 

If  the  assignee  enters  npon  the  demised  premises^  or  does 
any  other  act  which  is  eqaivalent,  to  signify  his  assent  to 
accept  the  term  as  the  assignee  of  the  lease,  he  will  become 
the  tenant  of  the  premises  and  render  himself  liable  for  the 
rent.  Thomas  v.  Pemberton,  7  Taunt.  206;  Clark  v.  Hume, 
1  Eyan  &  Moody  306;  Hanson  v.  Stevenson,  1  Bam.  &  Al. 
303;*  Woodruff  v.  Erie  Ey.  Co.,  93  N.  T.  62i;  Com.  v.  Franks 
lin  Insurance  Co.,  115  Mass.  278. 

Brief  of  Defendants  in  Error,  Mason  Brothers  and  Will- 
iam C.  Arnold,  Attorneys;  Henry  E. 
Mason,  of  Counsel. 

The  assignee,  will  not  be  held  to  have  accepted  the  lease 
unless  it  be  shown  that  he  has  done  so  expressly,  or  by  un- 
equivocal acts,  inconsistent  with  the  right  of  entry  by  the 
landlord,  has  indicated  an  election  to  appropriate  the  lease- 
hold estate.    Smith  v.  Goodman,  149  111.  81. 

The  receiver  being  an  officer  of  the  court  and  acting  un- 
der the  court's  direction  and  instructions,  his  powers  are 
derived  from  and  defined  by  the  court  under  which  he  acts. 
He  is  not  such  a  general  agent  as  to  have  any  implied 
power,  and  his  authority  to  make  expenditures  and  incur 
liabilities  must  be  either  found  in  the  order  of  his  appoint* 
ment  or  be  approved  by  the  court  before  they  acquire  valid- 
ity and  have  any  binding  force  upon  the  trust.  Chicago 
Deposit  Vault  Company  v.  McNulta,  153  U.  S.  561. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  United  States  Book  Company  was  tenant  of  the 
plaintiff  in  error  under  a  lease  to  expire  April  30, 1897. 

In  January,  1893,  under  a  bill  filed  by  Tait,  alleging  that 
the  book  company  was  insolvent,  a  receiver  of  its  assets  was 
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appointed,  who  occapied  and  paid  the  rent  of  the  demised 
premises  to  the  end  of  March,  1894,  then  leaving  them,  with 
notice  to  the  plaintiff  in  error  that  he  would  pay  no  more 
rent. 

April  27,  1894,  the  plaintiff  in  error  filed  a  petition  ask- 
ing for  such  relief  as  it  'might  be  entitle  to,  and  on  the 
hearing  of  that  petition  it  appeared  that  the  plaintiff  in  error, 
np  to  some  uncertain  later  date,  had  not  been  able  to  get 
any  rent  for  the  premises,  from  any  source. 

November  27, 1894,  the  court  dismissed  the  petition,  and 
the  plaintiff  in  error  sued  out  this  writ. 

The  insolvency  of  the  book  company  did  not  discharge  it 
from  its  liabilities  existing  at  the  time  the  receiver  was 
appointed,  nor  from  such  as  might  thereafter  accrue.  The 
rent  being  $250  per  month,  payable  monthly  in  advance, 
there  was  eight  months'  rent  due  when  the  petition  was  dis- 
ntiSsed,  for  the  whole  of  which  ttie  plaintiff  in  error  could 
have  maintained  an  action  against  the  book  company,  unless 
some  disposition  of  the  premises,  not  shown  by  this  record, 
had  been  made.  For  whatever  the  book  company  could 
have  been  made  liable  in  an  action,  a  claim  against  the 
assets  should  have  been  allowed. 

The  question  elaborately  argued  by  counsel,  of  acceptance 
of  the  lease  by  the  receiver,  has  nothing  to  do  with  this 
case.  If  the  receiver  be  liable,  it  is  only  in  an  action  at  law, 
and  the  liability  of  the  book  company  is  wholly  independent 
of  any  act  of  the  receiver. 

In  fact,  a  trustee  of  whatever  character,  be  he  trustee  of 
an  express  trust,  executor,  administrator,  guardian,  assignee 
in  insolvency  or  receiver,  has  no  implied  power  to  charge,  or 
create  a  lien  upon  the  assets  in  his  hands,  unless  under  some 
very  exceptional  circumstances,  Sperry  v.  Fanning,  80  111. 
371;  Johnson  v.  Leman,  30  III  App,  370;  131  111,  609;  Good- 
man V.  Lee,  40  111,  App,  229;  Smith  v,  Goodman,  43  111, 
App.  630. 

If,  therefore,  anything  done  by  him  creates  a  liability  at 
all,  it  must  generally  be  against  himself.  The  difference 
between  this  court  and  the  Supreme  Court,  in  Smith  v. 
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Goodman,  43  IlL  App.  530,  149  111.  75,  was  that  we  regarded 
Mrs.  Smith's  petition  as  one  for  a  preferred  claim,  or  noth- 
ing; while  the  Supreme  Court  held  that  under  it  she  might 
come  in  as  a  general  creditor. 

It  is  only  as  a  general  creditor  that  thiB  plaintiff  in  error 
here  asks  to  come  upon  the  assets,  and  to  that  extent  the 
decision  of  the  Supreme  Court  in  Smith  v.  Goodman  is 
authority  in  its  favor. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
directions  to  allow  to  the  plaintiff  in  error,  as  a  claim  upon 
the  assets  to  be  paid  ^{7  rcUa  with  other  creditors,  the  rent 
for  which  at  the  time  of  such  allowance  the  book  company 
may  be  liable,  according  to  the  terms  of  the  lease,  and  if  the 
premises  have  been  rel^t,  then  to  allow  damages  as  is  pointed 
out  in  the  opinion  of  the  Supreme  Court  in  Smith  v. 
Goodman* 


James  A.  Cunningham  y.  Max  H.  Alexander  and  Samuel 

Tausig^  for  the  use  of  First  National 

Bank  of  Chicago. 

1.  FRAcncE'-Damages  in  Excess  of  the  Ad  Damnum. — ^Where  the 
damages  are  in  excess  of  the  amount  claimed  in  the  declaration,  the 
objection  must  be  made  in  the  court  below;  it  can  not  be  urged  for  the 
first  time  in  the  Appellate  Coiul;. 

2.  Same — Estoppel  to  Object  in  the  Appellate  Ctmrt.^A  trial  was 
had  before  a  judge  of  the  Superior  Court,  but  before  he  rendered  his 
decision  he  was  transferred  to  the  Appellate  Court,  and  the  parties  stipu- 
lated that  it  might  be  tried  before  another  judge,  upon  the  transcript  of 
the  evidence  taken  before  the  former  judge.  On  appeal  it  was  objected 
that  there  was  no  bill  of  exceptions  showing  that  the  transcript  of  the 
evidence  read  before  the  judge  who  tried  the  case  was  a  correct  tran- 
script of  the  evidence  heard  by  the  former  judge.  Held,  that  as  the  tran- 
script was  treated  by  the  parties  on  the  trial  before  the  latter  as  the  one 
heard  by  the  former  and  as  the  one  referred  to  in  the  stipulation,  it  was 
too  late  to  make  the  objection. 

AsBnmpsit.— Breach  of  contract.  In  the  Superior  Court  of  Cook 
County;  the  Hon.  Theodore  Brentamo,  Judge,  prteiding.  Trial  by  the 
court;  finding  and  judgment  for  plaintiff;  error  by  defendant.  Heard  in 
this  court  at  the  October  term,  ISdl  Affirmed.   Opinion  filed  April  4, 1805. 
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Wm.  Armstrong  and  W.  B.  Wilson,  attorneys  for  plaint- 
iff in  error. 

M08SS,  Pam  &  Kennedy,  attorneys  for  defendants  in 
error. 

Mr.  Presiding  Justice  Waterman  delivered  the  opinion 
OF  THE  Court. 

The  damages  awarded  in  this  canse  being  in  excess  of  the 
ad  damnum  of  the  declaralion,  it  is  insisted  that  for  this 
reason  the  judgment  must  be  reversed.  No  such  objection 
was  made  in  the  court  below;  it  therefore  can  not  be 
urged  in  this  court.  Had  it  been  presented  in  the  Superior 
Court,  it  could  easily  have  been  obviated  by  amendment. 
Utter  V.  Jaffray,  15  111.  App.  236;  114  111.  470. 

The  case  was  first  tried  before  his  Honor,  Judge  Gary, 
without  a  jury,  but  Judge  Gary  having  been  transferred  to 
the  Appellate  Court  before  the  case  was  decided,  it  became 
necessary  to  submit  the  matter  to  another  judge.  The  mat- 
ter thus  came  before  his  Honor,  Judge  Brentano. 

A  stipulation  was  entered  into,  signed  by  counsel  on  both 
sides,  that  on  the  hearing  before  Judge  Brentano  the  tran- 
script of  the  evidence  taken  before  Judge  Gary  should  be 
read  in  evidence,  and  no  other  evidence  offered. 

It  is  now  insisted  that  no  bill  of  exceptions  showing  what 
evidence  was  heard  before  Judge  Gary  was  made,  and  that 
the  evidence  given  upon  the  last  trial  fails  to  show  that  the 
transcript  of  a  stenographer's  notes,  read  before  Judge 
Brentano,  was  a  correct  transcript  of  the  evidence  heard  by 
Judge  Gary.  The  transcript  was  read  and  treated  in  the 
trial  before  Judge  Brentano,  by  each  party,  as  the  transcript 
of  the  evidence  heard  before  Judge  Gary,  and  as  that  re- 
ferred to  in  the  stipulation  of  the  parties,  and  it  is  now  too 
late  to  make  this  objection. 

It  is  next  insisted  that  the  evidence  does  not  sustain  the 
finding.  There  is  force  in  the  suggestion,  that,  as  Judge 
Brentano  did  not  see  or  hear  any  of  the  witnesses,  the  find- 
ing does  not  come  to  us  with  the  presumptions  in  favor  of  its 
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correctness  upon  dispated  questions  of  fact  that  ordinarily 
exists. 

We  have  examined  the  bill  of  exceptions  here  presented, 
and  find  no  sufficient  reason  for  overruling  the  finding  of  the 
Superior  Court  upon  the  questions  of  fact. 

As  to  the  authority  of  Eaymond  as  agent  of  the  defend- 
ant bdlow,  to  make  the  guaranty  upon  which  this  suit  is 
brought,  we  think  that  the  conduct  of  the  defendant  was 
such  as  to  indicate  that  Kaymond  was  authorized  to  do  what 
he  did,  at  least  to  induce  the  plaintiffs  below  to  believe, 
and  act  upon  the  belief,  that  Kaymond  had  such  authority. 

The  judgment  of  the  Superior  Court  is  affirmed. 


Carrie  A.  Blakey  et  al.  v.  Martin  Emerith  Outfitting 

.    Company. 

< 

1.  Contracts— ITrtYfen  and  Printed  Portions^How  Construed.—hi 
case  of  a  conflict  between  the  words  written  into  a  printed  blank  and  the 
printed  part  of  the  same,  the  written  part  wiU  prevail,  but  interpretation 
wiU  reconcile  them  if,  reasonably,  it  can  be  done. 

2.  Trust  DzBD—WJiat  i»  Not  a  Brecush  of  the  Condition.—A  person 
made  three  notes  due  in  forty-nine,  seventy-nine  and  one  hundred  and  nine 
days,  and  secured  the  same  by  chattel  mortgage.  The  first  note  being 
paid,  he  executed  a  trust  deed  in  the  nature  of  a  mortgage  providing 
that  the  two  first  should  be  extended  thirty  days  from  maturity,  and  that 
no  foreclosure  of  the  chattel  mortgage  should  be  made  during  such 
extension.  The  first  note  as  extended  was  not  paid  when  due  and  the 
holder  foreclosed  the  chattel  mortgage  before  the  extension  of  the  second 
note  had  expired.  It  was  held  that  such  foreclosure  was  not  a  breach  of 
the  condition  of  the  trust  deed  so  as  to  defeat  his  remedy  on  it  aa  a 
security. 

Bill  to  Foreelose  a  Trust  Deed.— Error  to  the  Circuit  Court  of  Cook 
County;  the  Hon.  Samuel  P.  McConnell,  Judge,  presiding.  Heard  in 
this  court  at  the  March  term,  1895.  Affirmed.  Opinion  filed  April  4, 
1895. 

Kraft,  Wiluams  &  Kraft,  attorneys  for  plaintiffs  in 
error. 
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Slbepeb,  Barbour  &  Embioh,  attorneys  for  defendant  in 
error. 

Mr.  Justiok  Gary  dklitered  the  opinion  of  the  Court. 

The  plaintiffs  in  error  executed  to  th6  defendant  in  error 
three  promissory  notes  becoming  dUe  in  forty-nine,  seventy- 
nine  and  one  hundred  and  nine  days  from  April  27, 1893, 
and  secured  the  same  by  a  chattel  mortga^. 

June  22, 1893,  the  first  note  not  being  paid,  the  plaintiff 
in  error  executed  a  trust  deed  in  the  nature  of  a  mortgage, 
which  deed,  reciting  the  notes  and  chattel  mortgage,  pro- 
vided as  follows:  "  which  said  two  first  notes  are  each  here 
extended  for  a  period  of  thirty  days  from  their  respective 
dates  of  maturity.  This  trust  deed  is  given  for  collateral 
security  to  said  notes  in  addition  to  said  chattel  mortgage, 
and  on  condition  that  no  foreclosure  under  said  chattel 
mortgage  shall  be  made  during  the  times  of  the  extensions 
of  said  notes,  as  herein  provided."  And  "  if  default  should 
be  made  in  the  payment  of  said  promissory  notes,  or  any 
part  thereof,  or  the  interest  thereon,  or  any  part  thereof,  at 
the  time  and  in  the  manner  above  specified,  for  the  payment 
thereof,  or  in  case  of  waste  or  non-payment  of  taxes  or  assess- 
ments thereon,  or  a  breach  of  any  of  the  covenants  or  agree- 
ments therein  contained,  then  in  such  case  the  whole  of 
said  principal  sum  and  interest  secured  by  the  said  promis. 
sory  notes  should  thereupon,  upon  the  option  of  the  legal 
holder  thereof,  become  immediately  due  and  payable,  and  on 
the  application  of  such  holder  it.  should  be  lawful  for  the 
grantee  in  said  deed  mentioned,  or  a  successor  in  trust,  to 
enter  into  or  upon  and  take  possession  of  said  premises." 

The  first  note  as  extended  was  not  paid  when  due,  and 
the  defendant  in  error  proceeded  under  its  chattel  mortgage, 
and  disposed  of  the  property,  before  the  extension  of  the 
second  note  had  expired.    This  bill  was  filed  May  2, 1894. 

The  only  question  in  the  case  is  whether,  by  proceeding 
on  the  chattel  mortgage  before  the  extension  of  the  second 
note  ran  out,  the  defendant  in  error  broke  the  condition 
upon  which  the  trust  deed  was  given,  and  so  lost  its  remedy 
upon  that  security. 
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The  extract  first  copied  from  the  deed  was  in  the  filling 
of  a  printed  blank  which  contained  the  other  extract.  It  is 
true  that  in  case  of  a  conflict  between  the  words  written 
into  a  printed  blank  and  the  printed  part,  the  written  will 
prevail;  still,  interpretation  will  reconcile  them  if,  reason- 
ably, it  can  be  done.    Bishop  on  Contracts,  Sec.  413. 

Here  there  is  no  conflict.  Failure  to  pay  the  first  note  as 
extended,  is  made  a  cause  for  all  to  become  due. 

"  The  manner  above  specified,"  as  the  second  extract  reads, 
is  with  extensions  of  thirty  days  from  "  dates  of  maturity  " 
on  the  faces  of  the  notes. 

A  fair,  business-like  construction  of  the  provisions,  is,  that 
when  the  first  note  was  not  paid  when  due  by  the  extension, 
then  the  whole  at  once  became  due;  all  extensions  ceased  and 
all  privileges  based  upon  them  also  ceased.  The  decree  of 
foreclosure  is  affirmed. 


Heath    &   Killigan    Mannfacturing  Co.   t.   Daniel   F. 

Flannery. 

1.  CJONTRACT— TV)  Pay  for  Material,  etc—Burden  of  Proof,— Where  a 
person  agreed  in  writing  to  pay  for  material  which  another  should  nse 
in  finishing  a  job,  before  a  recovery  can  be  had,  it  must  be  shown  that 
the  material  was  furnished  and  used  in  finishing  the  work. 

jlssnmpsit,  for  materials  furnished.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Richard  W.  Clifford,  Judge,  presiding. 
Submitted  at  the  March  term,  1895.  Affirmed.  Opinion  filed  April  4, 
1895. 

MgGlassok,  Beitlbb  &  Malmin  and  James  Lake  Allek, 
attorneys  for  appellant. 

Mb.  Justice  Shepaisd  delivered  the  opinion  of  the  Court. 

This  cause  originated  in  a  justice's  court,  where  the  ap- 
pellant commenced  a  suit  against  the  appellee  to  recover 
the  price  of  certain  goods  delivered  to  one  George  Gregory 
upon  an  order  signed  by  the  appellee. 

Judgment  was  obtained  in  the  justice's  court,  and  an  ap* 
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peal  taken  by  the  defendant,  and  upon  trial  (a  jury  having 
been  waived,)  in  the  Circuit  Court,  judgment  was  rendered 
in  favor  of  the  appellee  and  against  the  appellant,  and  this 
appeal  is  taken  to  reverse  said  judgment. 

The  order  upon  which  the  goods  were  delivered  was  as 
follows : 

"  Chicago,  Novemlier  25, 1890. 
Messrs.  Heath  &  Milligan, 

Gknts:  George  Gregory  has  a  contract  to  paint  two 
houses  at  Longwood  for  Z.  Dorion,  contractor;  the  contract 
is  for  $160,  on  which  he  has  received  $60,  and  has  painted 
the  exterior.  If  you  will  present  bill  for  any  material  he 
may  use  in  finishing  said  work,  I  will  see  that  the  amount 
is  held  back  from  the  amount  of  his  contract  to  pay  the 
same.  I  am  attorney  for  the  Masonic  Building,  Loan  and 
Savings  Association. 

Very  respectfully, 

D.  F.  Flaknbry." 

When  the  plaintiff  received  this  order,  it  furnished  Greg- 
ory with  material  to  the  amount  of  $78.56,  and  charged 
and  billed  it  to  appellee,  and  shipped  it  to  Gregory  at  Ken 
sington,  Illinois,  instead  of  to  Longwood,  where  the  houses 
were. 

Those  places  were  on  different  lines  of  railroad,  and  were 
five  or  six  miles  apart,  across  the  country. 

Whether  any  of  the  material  that  was  furnished  under 
the  order  was  used  in  finishing  the  work  referred  to  was 
not  shown,  but  it  was  shown  that  the  job  referred  to  was 
not  completed,  and  that  Gregory  absconded. 

The  most  that  can  be  claimed  of  the  order  given  by  the 
appellee  is  that  it  was  a  promise  to  pay  for  materials  to  be 
furnished  to  Gregory  and  used  by  him  in  the  job.  There 
was  a  failure  to  prove  that  such  use  of  the  materials  was 
made.  Without  reproducing  here  the  letters  of  Gregory 
that  were  read  in  evidence,  it  is  sufficient  to  say  that  they 
do  not  sustain  the  contention  of  appellant  that  the  material 
was  used  on  the  job. 

The  judgment  of  the  Circuit  Court  was,  we  think,  correct, 
and  it  will  be  affirmed. 
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Samuel  £•  Gross  t.  Hiehael  C.  Sloan^  for  use  £•  Vf. 

Blatehford  et  al. 

1.  Ck)irBTS  —  Power  to  Correct  Reoord8,^A  court  has  power,  after 
the  expiration  of  the  term,  to  correct  its  record,  and  to  direct  the  clerk 
to  record  a  verdict  which  was  returned,  and  which  should  have  been  re- 
corded by  the  clerk  at  the  time  of  its  rendition. 

2.  Nboliobncb — Cf  an  Attorney  is  Negligenoe  pf  the  Client, — ^It  is 
the  settled  rule  in  this  State,  that  negligence  of  the  attorney  i^ipearing 
in  a  cause  is  the  negligi^nce  of  the  client. 

8.  Garnishment — lame  upon  the  Anewer^lHien  to  he  Made. — ^Itis 
not  irregular  to  permit  the  making  of  an  issue  upon  the  answer  of  a  gar- 
nishee fl^r  the  term  has  passed  at  which  the  answer  was  filed. 

4.  Verdicts—  When  Sufficiently  Reeponsive  to  the  leeue,— The  follow- 
ing verdict,  *'  We,  the  jury,  find  the  issues  for  the  plaintiff,  and  assess 
the  plaintiff's  damages  at  the  sum  of  two  hundred  and  seventy-nine 
and  58-100  dollars,*^  was  held  sufficiently  responsive  to  the  issues  pre- 
sented by  the  interrogatories,  answer  and  replication  in  a  proceeding  by 
garnishment. 

Garnishee  Proceedings.— Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  John  Barton  Payne,  Judge,  presidiug.  Submitted 
at  the  March  term,  1895.    Affirmed.    Opinion  filed  April  4,  1895. 

Appellant's  Brief,  Young,  Makbel  &  Bradley,  Attorneys. 

A  verdict  is  bad  when  the  jary  fail  to  find  ail  that  was 
in  issae.  Thompson  on  Trials,  2639;  Proffat  on  Jury  Trial, 
444. 

'^  When  a  verdict  is  found,  there  can  be  nothing  added  to 
it  or  taken  from  it;  but  as  it  is  found,  so  the  court  must 
judge  of  it,  and  whatever  is  found  as  a  verdict,  whereupon 
the  court  can  give  any  judgment,  must  be  positively  found, 
not  ambiguously;  for,  if  the  jury  doubt,  the  court  can  never 
resolve  the  matter  of  fact;  and  Shower  held,  that  if  the  jury 
do  find  positively  the  matter  of  argument,  and  do  not  make 
the  conclusion  de  facto^  the  court  shall  reject  the  matter 
of  argument,  and  give  judgment  to  the  contrary."  Dun- 
comb  on  Trials  Per  Pais,  259. 

In  devastavit  two  questions  are  to  be  found  by  the  verdict; 
one,  whether  the  assets  had  been  legally  administered',  and 
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the  other,  what  amount  of  assets  had  been  wasted.  Young 
V.  Wickliffe,  7  Dana  (37  Ky.)  447. 

In  an  action  of  debt,  it  is  erroneous  to  enter  judgment 
upon  verdict,  finding  in  favor  of  plaintiff  and  assessing  a 
certain  sum  as  his  damages.  Jackson  v.  Haskell,  2  Scam. 
365;  Hey  I  v.  Stepp,  3  Scam.  94;  Austin  v.  People,  11  IlL 
453;  Eoss  v.  Taylor,  63  111.  216;  Bodine  v.  Swisher,  66  IlL 
537. 

In  such  cases  a  general  verdict  finding  in  favor  of  tbe 
plaintiff  and  for  a  certain  amount  of  money,  not  specifying 
whether  it  is  for  debt  or  damages,  is  not  sufficient  to  base  a 
judgment  upon.  Jones  v.  Lloyd,  Breese  (111.)  225;  Toles  v. 
Cole,  11  111.  562;  Knox  v.  Breed,  12  111.  60;  PuUiam  v.  Pen- 
oenneau,  23  111.  92;  Caldwell  v.  Richmond,  64  111.  31. 

Nor  will  a  general  finding  for  the  plaintiff  in  a  case  of 
any  kind  suffice.  Hampton  v.  Watterson,  14  La.  An.  236; 
Broeck  v.  Wabash  &  C.  B.  W.  Co.,  18  111.  App.  556;  Hirth 
V.  Lynch,  96  IlL  409. 

A  verdict  must  not  be  uncertain.  Duncombe  on  Trials 
Per  Pais,  259. 

Appelleb's  Brief,  Weiglet,  Bulklet,  Gbat  &  Eastman, 

Attokneys. 

"  Where  a  verdict  is  good  in  substance,  it  is  sufficient  un- 
der the  statute  of  jeofails;  it  may  be  regarded  as  reduced  to 
form."  City  of  Pekin  v.  Winkel,  77  IlL  56;  Atlantic  Ins. 
Co.  V.  Wright,  22  111.  462;  Jarrai^  v.  Harper,  42  111.  457; 
Wiggins  V.  City  of  Chicago,  68  IlL  472;  Hartford  Ins.  Co. 
V.  Van  Dooser,  49  111.  489;  Minkhart  et  al.  v.  Hankler,  19 
IlL  47;  Bates  v.  Williams,  43  IlL  494. 

Mb.  Pbesidino  Justice  Wateemak  delivebed  the  opinion 
OF  the  Coubt. 

This  case  is  before  this  court  for  the  second  time.  At  the 
March  term,  1894,  it  was  remanded,  upon  the  ground  that 
the  verdict  appearing  upon  the  record  was  not  responsive 
to  the  issue  presented.    Oross  v.  Sloan,  54  IlL  App.  202. 

After  the  decision  in  this  court  the  appellee  discovered, 
among  the  files  in  the  court  below,  a  paper  signed  by  the 
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jurors  purporting  to  be  a  verdict  differing  in  language  from 
what  bad  been  spread  upon  the  record,  and  moved  the  trial 
court  to  amend  the  record  so  as  to  show  the  true  verdict. 
This  was  done  against  the  objection  of  the  appellant,  and 
afterward  a  judgment  was  rendered  upon  the  verdict  thus 
recorded. 

The  inception  and  progress  of  this  case  was,  otherwise,  as 
follows : 

On  September  2, 1887,  Almon  W.  Buckley  made  affidavit 
that  prior  to  that  time  Eliphalet  W.  Blatchford  and  Na- 
thaniel H.  Blatchford  had  acquired  a  judgment  against 
Michael  C.  Sloan  upon  which  execution  had  been  issued  and 
returned  "  no  property  found;"  that  Mr.  Sloan  had  no  prop 
erty  in  the  knowledge  of  affiant  liable  to  execution,  and 
that  the  affiant  had  reason  to  believe  that  Samuel  E.  Gross 
was  indebted  to  Mr.  Sloan  or  had  effects  or  estate  of  Mr. 
Sloan  in  his  hands. 

On  September  3,  1887,  this  affidavit  was  filed  in  the  Su- 
perior Court,  and  a  garnishee  summons  .issued  requiring 
Mr.  Gross  to  answer  as  to  the  rights,  credits,  choses  in  ac- 
tion, effects,  estate,  property  or  money  in  his  hands  belong- 
ing to  Mr.  Sloan.  The  writ  was  returnable  to  the  October 
term,  A.  D.  1887,  and  was  served  in  due  time  for  that  term. 

On  September  8,  1887,  interrogatories  directed  to  Mr. 
Gross  were  filed. 

On  October  7, 1887,  being  at  the  October  term,  a  condi- 
tional judgment  was  taken  against  Mr.  Gross  and  scire 
fdcioB  ordered. 

On  October  15, 1887,  ncire  f  acids  was  issued  returnable  to 
the  first  Monday  of  November,  1887,  being  the  first  day  of 
the  November  term. 

On  October  18,  1887,  the  scire  facias  was  served  upon  Mr. 
Gross. 

On  November  9, 1887,  Mr.  Gross,  by  A.  S.  J.  Magruder, 
his  attorney,  entered  his  appearance  in  the  case  and  filed 
his  answer  to  the  interrogatories,  denying  any  indebtedness 
to  or  having  in  charge,  custody,  control  or  possession,  any 
money,  right,  credit,  property  or  effect  of  Mr.  Sloan,  or  in 
which  Mr.  Sloan  was  interested. 
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On  December  7, 1887,  the  third  day  of  the  next  succeed- 
ing, or  December  term,  a  replication  was  filed,  alleging  that 
the  answers  of  the  defendant  to  the  interrogatories  were 
untrue. 

On  September  16, 1891,  Mr.  Magruder,  the  attorney  who 
had  charge  of  the  case  for  Mr.  Gross,  died. 

On  December  6, 1893,  the  case  was  called  for  trial  and 
tried  exparis^  the  plaintiff  only  being  in  court,  and  a  verdict 
and  judgment  for  $279.58  was  rendered  against  Mr.  Gross. 

On  December  30,  1893,  one  of  the  days  of  the  same  term, 
Mr.  Gross  moved  that  it  be  vacated,  supporting  his  motion 
with  an  affidavit,  showing  the  death  of  Mr.  Magruder, 
who  had  charge  of  all  his  legal  affairs;  that  he  had  no  knowl- 
edge that  this  case  .was  pending  at  the  time  of  Mr. 
Magruder's  death,  supposing  that  it  had  been  disposed  of  by 
the  answer  filed  in  1887;  that  he  labored  under  that  belief 
until  he  accidentally  learned  of  the  entry  of  the  judgment 
after  it  was  entered,  and  that  at  the  time  of  service  upon  him 
of  the  original  writ  he  owed  nothing  to  Mr.  Sloan,  and  had 
nothing  in  his  possession  belonging  to  Mr.  Sloan,  or  in 
which  Mr.  Sloan,  to  his  knowledge,  had  any  interest. 

The  verdict  upon  which  the  judgment  now  appealed  from 
was  rendered,  is  as  follows : 

"  We  the  jury,  find  the  issues  for  the  plaintiff  and  assess 
the  plaintiff^s  damages  at  the  sum  of  two  hundred-  and 
seventy-nine  and  58-100  dollars," 

It  is  insisted  that  the  verdict  now  appearing  in  the  record 
is  not  responsive  to  the  issues. 

This  court  having  remanded  the  cause  to  the  Superior 
Court  for  such  proceedings  as  to  right  and  justice  appertain, 
that  court  had  power  to  correct  its  record  and  to  direct  to 
be  entered  any  verdict  which  it  found  to  be  the  verdict  ren- 
dered by  the  jury  upon  the  trial.  The  court  did  not  attempt 
to  correct  or  amend  a  verdict.  It  in  this  regard  merely  di- 
rected its  clerk  to  record  the  verdict  which  was  given,  and 
which  should  have  been  recorded  by  the  clerk  at  the  time  of 
its  rendition.  O'Keefe  v.  Kellogg,  16  111.  347;  Palmer  v. 
Woods,  149  111.  146. 

VolLVUISO 
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One  of  the  issues  presented  by  the  interrogatories,  answer 
and  replication,  was  whether  the  appellant  had  in  his  posses- 
sion at  the  date  of  the  service  of  the  writ  upon  him,  any 
moneys  due  to  Michael  C.  Sloan;  another  was  whether 
appellant  was  at  said  date  indebted  to  said  Sloan.  The  ver- 
dict seems  to  be  responsive  to  these,  and  the  assessment  of 
damages  seems  to  be  in  accordance  with  the  practice  in 
actions  of  assumpsit. 

In  the  absence  of  anything  showing  what  the  evidence 
was  upon  the  trial,  we  do  not  see  how  appellant  can  be  heard 
to  complain  that  the  verdict  is  not  responsive  to  the  issues. 

It  is  the  settled  rule  in  this  State  that  the  negligence  of 
the  attorney  appearing  in  a  cause,  is  the  negligence  of  the 
client.  Yates  v.  Monroe  et  al.,  13  III.  219;  Kern  v.  Straus- 
berger,  71  111.  413;  Clark  v.  Ewing,  93  III.  572-578. 

Appellant's  attorney  having  filed  an  answer,  could  easily, 
as  he  did,  have  compelled  the  garnishing  creditor  to  take 
issue  thereon.  Thereafter,  appellant  was  entitled  to  have 
the  cause  tried  in  due  course;  that  the  matter  rested  for  sev- 
eral years  without  a  trial,  was  not  a  condition  forced  upon 
appellant,  any  more  than  the  delay  of  four  years  was  a  con- 
dition forced  upon  the  garnishing  creditor.  For  aught  that 
appears,  the  cause  was  tried  as  soon  as  it  was  reached. 

We  do  not  think  it  is  in  this  State  irregular  to  permit  the 
making  of  an  issue  upon  the  answer  of  a  garnishee,  after  the 
term  has  passed  at  which  such  answer  is  filed.  The  practice 
in  Alabama  is,  in  this  regard,  not  in  accordance  with  that  of 
Illinois. 

The  judgment  of  the  Superior  Court  is  affirmed. 


Ernest  T.  Johnson^  Carl  D.  Bradley  and  Ellas  F.  Gobel 
T.  Sanitary  District  of  Chicago  et  al. 

1 .  Ck)URT8  OP  CHAHtCERY— Interference  with  Boards  Charged  with 
the  Execution  of  Public  Works. — It  is  with  reluctance  that  a  court  of 
chancery  wiU  interfere  with  the  discretion  of  aboard  charged  with  the 
execution  of  a  public  work  and  in  the  awarding  of  contracts,  exercising 
powers  quasi  judicial. 
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2 .  Sanitaby  District— JFbM?er«  of  the  Trustees  as  to  Bids. —The  trus- 
tees of  the  sanitary  district  are,  in  the  nature  of  things,  better  qualified 
to  determine  what  bids  should  be  accepted  and  what  rejected  than  a 
court  of  chanceiy  can  be,  and  it  can  only  interfere  where  the  chancellor 
can  see  that  the  trustees  have  either  acted  in  violation  of  law,  or  in  such 
a  manner  that  its  contract  virtually  amounts  to  a  fraud. 

Bill  to  Compel  the  Awardindr  of  a  Contract.— Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Murray  F.  Tuley,  Judge,  presid- 
ing. Submitted  at  the  March  term,  1895.  Affirmed.  Opinion  filed 
April  4, 1895. 

BuRNHAM  &  Baldwik,  attoMieys  for  appellants. 

Appixlees'   Brief,    George  E.  Dawson  and  Charles  C. 

Pickett,  Attorneys. 

A  mandamus  or  a  mandatory  injunction  lies  to  compel 
the  performance  of  official  duties  which  are  purely  minis- 
terial, but  not  those  which  are  discretionary  or  judicial. 
High  on  Extraordinary  Kemedies,  Sec.  92;  Tiedeman  on 
Municipal  Corporations,  Sec.  173;  Dillon  on  Municipal  Cor- 
porations, Sec.  832;  Kelly  et  al.  v.  City  of  Chicago  et  al.,  62 
IlL  279;  Ottawa  v.  People  ex  rel.  Caton,  48  111.  233;  County 
of  St.  Clair  v.  People  ex  rel.  Keller,  85  111.  396;  People  ex 
rel.  Bull  V.  Supervisors  of  La  Salle  County,  84  111.  303. 

The  awarding  of  a  contract  by  the  trustees  to  the  lowest 
responsible  bidder  requires  a  judicial  determination  not  only 
of  the  pecuniary  responsibility  of  the  bidders,  but  also  of 
their  judgment,  skill,  ability,  integrity  and  good  faith. 
Hoole  V.  Kinkead,  16  Nev.  217;  Commonwealth  v.  Mitchell, 
82  Pa.  St.  343;  High  on  Extraordinary  Legal  Remedies  (2d 
Ed.),  Sec.  92;  People  v.  Contracting  Board,  33  K  Y.  382. 

Where  the  law  requires  the  board  to  let  contracts  to  the 
lowest  responsible  bidders,  the  powers  vested  in  the  trustees 
are  judicial  and  not  ministerial,  and  in  the  absence  of  fraud 
will  not  be  controlled  by  the  courts.  Kelly  v.  Chicago,  62 
111.  279;  High  on  Extraordinary  Legal  Remedies,  Sec.  92; 
Hoole  V.  Kinkead,  16  Nev.  217;  East  Kiyer  Gas  Light  Co. 
V.  Donnelly,  93  N.  T.  557;  Erving  v.  Mayor,  131  N.  Y.  133; 
State  V,  McGrath,  91  Mo.  386;  State  v.  Commissioners  of 
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Shelby  Co.,  36  Ohio  326;  Douglas  v.  Commonwealth,  108 
Pa.  St.  659;  Madison  v.  Harbor  Board  of  Baltimore,  39  A. 
&  E.  Copp.  R.  296;  People  v.  Contkucting  Board,  33  N..  Y. 
382;  People  v.  Contracting  Board,  27  K  Y.  378. 

A  written  proposal  by  the  corporation,  a  written  bid  to 
do  the  proposed  work,  a  written  acceptance  of  the  bid  by 
the  corporation,  together  constitute  a  contract,  wholly  in 
writing,  valid  and  binding  on  the  contractor  and  on  the 
corporation.  Village  of  Morgan  Park  v.  Gahan  (Ill.)j  26 
N.  E.  Eep.  1085;  Argent  v.  San  Francisco,  16  Cal.  256; 
Wiles  V.  Hoss,  114  Ind.  371;  Beach  on  Municipal  Corpora- 
tions, Sec.  1,  104;  Dillon  on  Municipal  Corporations,  Sec. 
450;  Chicago  Mun.  Gas  Light  Co.  v.  Town  of  Lake,  130  111. 
42;  City  of  Alton  v.  Mulledy,  21  111.  76;  People  v.  Super- 
visors, 27  Cal.  655. 

Fraud  is  never  presumed,  but  must  be  proved  by  clear  and 
cogent  evidence,  which  leaves  the  mind  satisfied  that  the 
charge  is  true.  Shinn  v.  Shinn,  91  111.  477;  The  Aultman 
&  Taylor  Co.  v.  Weis,  34  111.  App.  615;  Kerr  on  Fraud  & 
Mistake  (Ed,  of  1882),  382. 

Allowing  a  responsible  party  to  join  in  a  bid  submitted 
by  irresponsible  parties  is  a  mere  matter  of  grace  on  the 
part  of  the  board  of  trustees,  and  the  refusal  thereof  can  not 
be  charged  as  fraud  or  bad  faith.  People  v.  Green,  11  Hun 
66;  People  v.  Campbell,  72  N.  Y.  497;  People  v.  Board  of 
Education,  5  K  Y.  Sup.  392. 

If  the  appellant  is  not  entitled  to  the  contract,  the  writ 
of  mandamus  or  mandatory  injunction  does  not  lie;  if  he  is 
entitled  to  the  contract  he  has  his  action  for  damages  at 
law.  People  v.  Campbell,  72  N.  Y.  497;  People  v.  Board  of 
Education,  5  N.  Y.  Sup.  392;  People  v.  Green,  11  Hun  56. 

The  law  does  not  favor  litigation  which  interferes  with  or 
delays  contracts  like  the  one  here  in  question.  Harlev  v. 
Sanitary  District,  54  111.  App.  337;  Madison  v.  Harbor 
Board  of  Baltimore,  39  A.  &  E.  Corp.  Eep.  296. 

Before  the  court  can  issue  a  mandamus  or  mandatory 
injunction,  the  petitioner  must  show  a  clear  right  to  such 
relief  from  the  court.    If  the  right  is  doubtful,  the  writ 
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of  mandamus  will  not  be  granted.  People  v.  Soucy,  26 
App.'sOo;  People  v.  Old  Town,  88111. 202;  People  v.  Grotty, 
93  IlL  180;  People  v.  Contracting  Board,  27  N.  T.  378. 

Where  a  contract  has  already  been  let,  a  lower  bidder  is 
not  entitled  to  a  mandamus  or  mandatory  injunction.  Peo- 
ple V.  Contracting  Board,  27  N.  Y.  378;  Weed,  Parsons  & 
Co.  V.  Beach,  66  How.  470-476. 

Walker,  Judd  &  Hawley,  attorneys  for  appellees  Grif- 
fiths and  3icDermott. 

Mr.  Presiding  Justice  Waterman  delivered  the  opinion 
OF  the  Court. 

The  trustees  of  the  Sanitary  District  of  Chicago  having 
advertised  for  bids  to  do  certain  work,  appellants  and  four 
others  put  in  bids.  Three  of  the  bids  having  been  ruled 
oat,  the  appellants'  bid  was  $145,111.06  lower  than  that  of 
their  only  remaining  rival.  The  contract  having  been 
awarded  to  such  rival,  appellants  filed  a  bill  to  set  aside  such 
award,  and,  in  effect,  to  compel  the  giving  of  the  contract  to 
them.  The  court  below  found  against  the  complainants  and 
they  prosecute  this  appeal. 

Various  reasons,  other  than  those  resting  upon  the  discre- 
tion possessed  by  the  trustees  in  acting  upon  bids,  have  been 
ui^ed  by  appellees  as  a  sufficient  answer  to  the  bill  of  com- 
plaint in  this  cause. 

Passing  these  by,  we  prefer  to  rest  our  decision  affirming 
the  decree  of  the  Circuit  Court,  upon  the  reluctance  with 
which  a  court  of  chancery  will  undertake  to  interfere  with 
the  discretion  of  a  board  charged  with  the  execution  of  a 
public  work,  and  in  the  awarding  of  contracts  exercising 
powers  quasi  judicial. 

In  the  nature  of  things  it  must  be  that  the  trustees  of  this 
sanitary  district  are  better  qualified  to  determine  what  bids 
should  be  accepted,  and  what  rejected,  than  a  court  of  chan- 
cery can  be,  and  it  is  only  when  the  chancellor  can  see  that 
the  board  has  either  acted  in  violation  of  law,  or  in  such  a 
manner  that  its  contract  virtually  amounts  to  a  fraud,  that 
the  court  will  interfere.    Kelly  v.  Chicago,  62  111.  279;  Ewing 
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V.  Mayor,  131  N.  Y.  133;  East  Kiver  Gas  Light  Co.  -v.  Don- 
nelly, 93  N.  Y.  55;  Douglass  v.  Commonwealth,  108  Penn. 
St.  559. 

It  might  be,  if  we  were  called  upon  to  answer  the  ques- 
tion, that  we  should  say  that  the  bid  of  appellants  should 
have  been  accepted  and  the  contract  awarded  to  them. 

The  discretion  as  to  this  matter  has  not  been  vested  in  us; 
it  has  been  confided  to  trustees  of  this  sanitary  district. 

We  are  to  consider,  not  what  we,  in  the  exercise  of  dis- 
cretion, would  have  done,  but  what  the  board  in  the  exer- 
cise of  its  discretion,  did,  and  to  answer,  if  we  are  prepared 
to  say  that  there  has  been  such  an  abuse  of  the  discretion 
vested  in  such  board  as  amounts  to  a  fraud.  Nor  can  we  be 
unmindful  of  the  consequence  of  setting  aside  the  decision 
of  the  trustees,  and  compelling  them  to  enter  into  contract- 
ual relations  with  appellants. 

While  we  have  no  doubt  that,  under  such  trying  circum- 
stances, the  board  would  faithfully  endeavor  to  discharge  its 
duty,  yet  human  nature  is  such  that  it  is  obvious  unpleas- 
ant controversies,  inimical  to  the  interests  of  the  public  as 
well  as  to  appellants,  would  be  much  more  likely  to  arise 
from  a  contract  thus  forced  upon  the  board,  than  under  one 
b}^  it  voluntarily  entered  into. 

It  is  much  better  that  the  complainants  should  be  left  to 
such  remedy  as  a  court  of  law  may  offer  them,  than  that  a 
court  of  chancery  should,  in  this  case,  interfere  with  the 
usual  course  of  the  business  of  the  great  undertaking  in- 
trusted to  this  board. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Gaby,  J. 

I  prefer  to  put  my  assent  to  the  affirmance  of  this  decree 
upon  the  single  ground,  that,  in  practical  effect,  the  relief 
which  the  appellants  seek  is  the  specific  performance  of  a 
contract  for  a  succession  of  acts  whose  performance  can  not 
be  consummated  by  one  transaction,  a  kind  of  relief  which 
chancery  will  not  give. 

I  have  said  all  I  wish  to  say  upon  the  matter  in  Hawley 
V.  Sanitary  District,  54  111.  App.  337. 
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Darld  A.  M.  Clark  et  al.  t.  John  A.  Logan  Mutual  Loan 

and  Building  Association  et  al. 

1.  Markbt  Values— 0/  Lands,-^The  market  value  of  land  is  what 
it  will  bring  in  the  open  market  under  fair  conditions,  reasonable  effort 
to  find  purchasers  being  made  and  reasonable  time  allowed  in  which  to 
effect  a  sale. 

2.  Rbceivbr — Appointed  for  a  Second  Mortgage, — On  a  foreclosure 
proceeding,  on  a  cross-bill  by  a  defendant  holding  a  second  mortgage  to 
foreclose  the  same,  the  court  may,  where  the  circumstances  warrant  it, 
appoint  a  receiver  upon  the  application  of  the  holder  of  the  second  mort- 
gage and  deny  an  application  for  the  same  on  the  part  of  the  holder  of 
the  first  mortgage. 

8.  SAME—Stipulation  for  Appointment  of,  in  Mortgage, — ^Where  a 
mortgage  contains  a  stipulation  for  the  appointment  of  a  receiver  in  case 
of  a  (lefault  in  payment,  to  collect  the  rents  and  profits,  the  court  will 
enforce  the  same  unless  there  are  good  reasons  shown  why  it  should  not. 

Mortgage  Foreelosnre. — Appeal  from  an  order  appointing  a  receiver, 
by  the  Circuit  Court  of  Cook  County;  the  Hon.  Thoiias  G.  Windes, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1895. 
Affirmed.    Opinion  filed  April  4,  1895. 

Statement  of  th^  Case. 

This  apical  is  by  the  mortgagors  from  an  order  of  the 
Circuit  Court  appointing  a  receiver  to  collect  rents  and 
profits  under  a  cross-bill  to  foreclose  a  mortgage. 

The  application  below  was  based  upon  two  grounds : 

First.  That  the  mortgaged  premises  are  inadequate 
security,  and  the  owner  of  the  equity  of  redemption  is  in- 
solvent. 

Second.  The  mortgages  of  complainant  and  cross-com- 
plainant provide  that  upon  default  being  made  in  the  pay- 
ment of  the  principal,  interest,  taxes  or  assessments  a 
receiver  may  be  appointed. 

The  court  below  granted  the  application  of  the  cross-com- 
plainant, who  holds  the  second  mortgage,  for  a  receiver,  and 
overruled  the  application  of  complainant^  who  holds  the 
first  mortgage. 


58    311 
67      20 


312  Appellate  Coukts  of  Illinois. 

Vol.  58.]     Clark  y.  John  A.  Logan  Loan  &  Building  Afi8*n. 

Appellants'  Brief,  Stirlbn  &  Kino,  Attobnbys, 

The  Supreme  Court  of  Massachusetts  approved  an  in- 
struction which  informed  the  jury  that  market  value  is  not 
"  to  be  limited  to  that  price  which  the  property  would  bring 
when  forced  oflf  at  auction  under  the  hammer.''  Lawrence 
V.  Boston,  1 19  Mass.  126. 

Even  an  actual  sale  of  personal  property,  at  public  ven- 
due, is  held  to  be  "  only  evidence  to  be  considered  with 
other  testimony  in  the  case."    Eoberts  v.  l)unn,  71  111.  41. 

'^  The  market  value  is  a  near  and  perhaps  the  closest  ap- 
proximation to  the  true  value."  Dwight  v.  County  Com- 
missioners, ll  Cush.  201. 

In  order  to  authorize  the  appointment  of  a  receiver  upon 
mortgage  foreclosure,  to  take  possession  of  and  collect  the 
rents  and  profits  arising  from  the  mortgaged  lands,  it  must 
be  made  to  appear  : 

1.  That  the  value  of  the  mortgaged  land  is  less  than  the 
mortgage  and  superior  liens. 

2.  That  the  mortgagor  or  person  liable  upon  the  princi- 
pal indebtedness  is  insolvent. 

3.  That  the  owner  of  the  equity  of  redemption  or  person 
in  possession  is  insolvent.  Haas  v.  Chicago  Building  Society, 
89  111.  498;  Silverman  v.  N.  W.  Mut.  L.  Ins.  Co.,  6  Brad. 
124;  20  Am.  &  Eng.  Enc.  of  Law,  37. 

The  appointment  of  a  receiver  is  a  remedy;  it  is  a  part 
of  the  procedure  of  courts  of  chancery  to  conserve  and 
enforce  equitable  rights;  but  not  an  equity  of  itself.  20 
Am.  &  Eng.  Enc.  of  Law,  17;  Bispham's  Eq.  Jur.,  Sec.  36. 

Consent  of  the  parties,  before  the  court,  will  not  avail 
to  secure  resort  to  the  remedy  in  a  case  otherwise  im- 
proper, or  if  the  rights  of  other  persons  will  be  aflFecled 
adversely,  or  put  in  danger  of  violation.  Beach  on  Re- 
ceivers, Sec.  64;  High  on  Receivers,  Sec.  7. 

Brief  of  the  John  A.  Logan  Mutual  Loan  and  Building 
Association,  Dummer  &  Maltman,  Attorneys. 

A  mortgage  which  pledges  the  rents  and  profits  of  prop- 
erty as  well  as  the  property  itself,  is  a  perfectly  valid  and 


FiBST  District — March  Term,  1895.       313 

Clark  V.  John  A.  Logan  Loan  &  Building  Ass'n. 

enforceable  contract.  Freedman's  Saving  Co.  v.  Shepherd, 
127  U.  S.  494;  Am.  Bridge  Co.  v.  Heidelbach,  94  TJ.  S.  799; 
Galena,  etc.,  v.  Menzies,  26  lU.  122;  Miss,  Valley,  etc.,  Co.  v. 
U.  S.  Ex.  Co.,  81  IlL  534;  Gilman,  etc.,  v,  111.  &  Miss.  Tel. 
Co.,  91  TJ.  S.  603. 

The  validity  of  the  "  receiver  clause,"  so  called,  or  its 
equivalent,  has  been  passed  upon  directly  and  specifically  by 
American  courts,  and  so  far,  it  is  in  every  instance  upheld. 
Warner  V.  Gouverneur's  Exrs.,  1  Barb.  (N.  Y.)  36;  Whitehead 
V.  Wooten,  43  Miss,  523;  Morrison  v.  Buckner,  Hemp.  442; 
Taylor  v.  Wabash  K.  R.  Co.,  8  Biss.  247;  Leeds  v.  Giflford, 
41  N.  J.  Eq.  464;  Haas  v.  Chicago  B,  S.,  89  lU.  498;  Allen 
V.  Dallas  &  Wichita  R.  Ca,  3  Woods  316. 

David  ^G.  Robbrtson,  attorney  for  appellees. 

Mb.  Presiding  Justice  Waterman  delivered  the  opinion 
OF  the  Court. 

It  is  quite  true  that  the  market  value  of  land  is  not  the 
price  that  it  would  bring  at  a  forced  sale;  neither  is  it  the 
sum  that  people  may  think  the  property  is  worth.  The  mar- 
ket value  of  land  is  what  the  land  would  bring  in  the  open 
market  under  fair  conditions,  reasonable  effort  to  find 
purchasers  being  made  and  reasonable  time  allowed  in  which 
to  effect  a  sale.  The  market  value  is  perhaps  best  shown 
by  sales  of  land  similar  in  nature  and  situation.  14  Am.  & 
Eng.  Enc.  of  Law,  468;  Lawrence  v.  Boston,  119  Mass.  26. 

In  the  present  case  not  only  were  the  rents  and  profits  of 
the  land  pledged  for  the  security  of  the  second  mortgage, 
(Oakford  v.  Robinson,  48  III.  App.  270),  but  it  appears  that 
the  mortgagors  are  insolvent  and  the  property  meager  and 
scant  security. 

Nearly  two  years  must  elapse  ere  a  purchaser,  under  these 
foreclosure  proceedings,  can  obtain  title  to  the  premises. 
Not  until  fifteen  months  after  a  sale  will  the  purchaser  be 
entitled  to  possession.  As  a  consequence  a  bidder  must  take 
into  consideration  the  interest  for  that  time  on  the  money 
by  him  paid  as  well  as  the  taxes  that  will  in  the  meantime 
IxKJome  payable. 
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It  is  manifest  that  no  prudent  trustee  would  now,  subject 
.  to  the  unpaid  taxes,  loan  upon  this  property  the  sum  to 
which  the  mortgages  amount  to  nor  would  any  court  hav- 
ing control  of  a  trust  fund  sanction  such  loan.  While  this 
is  perhaps  not  in  such  a  matter  the  best  criterion  as  to  the 
value  of  the  property,  it  is  indicative  of  the  kind  of  security 
the  holder  of  the  second  mortgage  has. 

It  is  urged  that  the  affidavits  as  to  the  insolvency  of  the 
mortgagors  are  mere  hearsay.  There  was  quite  conclusive 
evidence  as  to  insolvency,  aside  from  that  presented  by  the 
affidavits.  The  fact  of  the  default  in  the  "payment  of  inter- 
est, suifering  the  land  to  be  sold  for  taxes,  and  the  existence 
of  three  judgments  with  executions  thereon,  returned  no 
property  found,  was,  in  the  absence  of  any  showing  by  the 
Clarks  of  their  solvency,  amply  sufficient.  It  is  not  the 
case  that  the  parties  to  this  cause  have,  by  contract,  required 
or  compelled  the  court  to  appoint  a  receiver.  The  parties 
made  a  contract  which  there  is  no  reason  why  a  court 
should  not  enforce.  Hass  v.  Chicago  Building  Society,  89 
111.  503;  Nichols  v.  Peninsular  Stove  Co.,  48  111.  App.  317. 

It  is  equitable  that  the  claim  of  the  mortgagees  to  these 
premises  should  be  protected,  and  it  would  be  contrary  to 
equity  that  the  mortgagors  should  be  allowed,  after  their 
default,  to  retain  the  rents  and  profits  and  thus  to  defeat  the 
mortgagees  in  their  effort  to  obtain  from  the  premises  the 
payment  of  what  the  mortgagors  owe. 

The  order  of  the  Circuit  Court  is  affirmed. 
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Fred  Limouze  v.  The  People  of  the  State  of  Illinois. 

1.  Variances — Indictment  and  Proof 8,^ A  charge  for  falsely  pre- 
tending in  relation  to  the  price  of  "  certain  pieces,  parcels  and  lots  of 
land ''  is  not  sustained  by  proof  of  false  pretenses  in  relation  to  but  one 
lot. 

Indictment. — Obtaining  money  by  false  pretenses.  Error  to  the 
Criminal  Court  of  Cook  County;  the  Hon.  Arthur  H.  Chetlain,  Judge, 
presiding.  Heard  in  this  co\u*t  at  the  March  term,  1895.  Beversed  and 
remanded.    Opinion  filed  April  4,  1895. 
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C.  Stuart  Beattie,  attorney  for  plaintiff  in  error. 

Me.  Justice  Gaby  delivered  the  opinion  of  the  Court. 

The  plaintiff  in  error  was  indicted  for,  and  convicted  of, 
obtaining  money  by  false  pretenses.  The  indictment  charges 
that  the  pretense  was  "that  the  price  of  certain  piepes, 
parcels  and  lots  of  land  that  he  had  purchased  for ''  parties 
named,  was  $1,600,  and  that  he  as  agent  "had  paid  $1,600 
for  the  said  pieces,  parcels  and  lots  of  land,"  while  in  fact 
the  price  "  was  not  $1,600,  nor  any  sum  over  and  above 
$1,300." 

The  proof  is  that  in  the  latter  part  of  February  or  first 
part  of  March,  1893,  the  plaintiff  in  error  and  the  prose- 
cuting witness  looked  at  a  lot,  the  price  of  which  he  told 
her  was  $1,600,  and  that  he  could  get  one  for  $1,600; 
that  April  21,  1893,  the  prosecuting  witness  gave  the  de- 
fendant in  error  authority  to  buy  it  for  $1,600;  that  next 
day  he  bought  it  for  $1,300,  and  charged  his  principal 
$1,600,  so  that  he  secretly  kept  $300. 

The  variances  between  the  indictment  and  proof  are  sub- 
stantial. The  business  had  relation  but  to  one  lot — ^not 
pieces,  parcels  and  lots;  and  the  representation  was  as  to 
a  lot  to  be  bought — not  one  that  had  been  bought. 

Morally,  the  differences  are  not  great,  but  they  are  as 
fatal  as  in  Bromley  v.  People,  150  111.  297,  where,  upon  an 
indictment  charging  a  burglary  in  the  night  time,  it  was 
held  that  a  conviction  could  not  be  sustained  upon  proof 
of  a  burglary  in  the  day  time. 

So  a  charge  of  giving  intoxicating  liquor  is  not  sustained 
by  proof  of  selling.    Humpeler  v.  People,  92  111.  400. 

The  motion  for  a  new  trial  should  have  been  granted. 
The  judgment  is  reversed  and  the  cause  remanded. 


Edward  Sloncen  v.  The  People  of  the  State  of  Illinois. 

1.  Criminal  PRAcnc»—^tecf ion  Not  to  Further  Prosecute— Nolle 
Prosequi, — ^An  election  bj  the  state's  attorney  not  to  further  prosecute  a 
count  of  an  indictment,  and  -a  statement  by  him  in  open  court  to  that 
effect  is  equivalent  to  a  nolle  prosequi  as  to  such  count 
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2.  Jury  Trial— TVatwer  o/,  in  Writing.— The  act  of  June  17, 1898, 
'*  (An  act  to  provide  a  trial  by  jury  in  all  cases  where  a  judgment  maybe 
satisfied  by  imprisonment,*'  Laws,  1893,  96,)  providing  that  no  person 
shall  be  imprisoned  for  non-payment  of  a  fine  or  judgment  in  any  civil, 
criminal,  quasi  criminal  or  qui  tarn  action,  except  upon  conviction  by 
jury,  unless  he  waives  such  jury  by  executing  a  formal  waiver  in  writing, 
does  not  apply  to  cases  where  the  defendant  has  been  sentenced  to  im- 
prisonment and  no  fine  or  money  judgment  entered  up  against  him. 

8.  Convictions— Ptncer  of  the  Court  to  iZwertc— Where  the  evidence 
preserved  in  the  record  fails  to  show  that  the  defendant  was  guilty  of 
the  offense  charged,  the  Appellate  Court  will  reverse  the  judgment  of 
conviction  or  error. 

Indictment  for  a  Misdemoflnor.— Error  to  the  Criminal  Court  of 
Cook  County:  the  Hon.  John  Barton  Payne,  Judge,  presiding.  Sub- 
mitted at  the  March  term,  1895.  Reversed  and  remanded.  Opinion 
filed  AprU  4, 1895. 

Statement  of  the  Case. 

This  is  an  appeal  from  a  judgment  sentencing  the  appel- 
lant to  one  year  in  the  house  of  correction. 

The  first  count  in  the  indictment  upon  which  the  defend- 
ant was  arraigned,  was  for  an  assault  with  intent  to  kill. 
He  was  put  upon  his  trial  without  a  jury,  the  jury  having 
been  waived  "  by  oral  agreement  between  the  state's  attor- 
ney and  the  defendant."  Before  going  to  trial  the  state's 
attorney  elected  "  not  to  further  prosecute  the  first  count  in 
the  indictment."  The  remaining  counts  of  the  indictment 
charged  that  'Hhe  defendant  made  an  assault  upon  one 
David  Kelly,  with  a  deadly  weapon,  with  the  intent  to  inflict 
upon  the  person  of  said  Kelly,  a  bodily  injury,"  etc. 

After  hearing  the  evidence,  the  court  found  the  defend- 
ant ^'  guilty  in  manner  and  form  as  charged  in  the  indict- 
ment," and  sentenced  the  defendant  to  be  confined  to  the 
house  of  correction  of  the  city  of  Chicago,  for  and  daring 
the  term  of  one  year. 

John  C.  King  and  John  W.  Byah,  attorneys  for  plaintiff 
in  error. 

Jacob  J.  Kebn  and  Knight,  Wagneb  &  Kendig,  attor- 
neys for  defendants  in  error. 
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Mr.  Presiding  Justice  Waterman  delivered  the  opinion 
OF  THE  Court. 

The  election  to  and  statement  by  the  state's  attorney  that 
he  would  not  further  prosecute  the  first  count  of  the  indict- 
ment, was  equivalent  to  a  noUe  prosequi  as  to  such  count. 
The  finding  of  the  coujt  has  reference  only  to  the  counts 
remaining. 

We  do  not  regard  the  statute  as  requiring  that  in  a  case 
of  this  kind  the  waiver  of  trial  by  jury  shall  be  in  writing. 
The  statute  provides  "  That  no  person  shall  be  imprisoned 
for  non-payment  of  a  fine  or  a  judgment  in  any  civil,  criminal, 
quasi-criminal  or  qui  tarn  action,  except  upon  conviction  by 
jury.  Provided,  that  the  defendant  or  defendants  in  any 
such  action  may  waive  a  jury  trial  by  executing  a  formal 
waiver  in  writing;  and  provided  further,  that  this  provision 
shall  ftot  be  construed  to  apply  to  fines  inflicted  for  con- 
tempt of  court.  And  provided  further,  that  when  such 
waiver  of  the  jury  is  made,  imprisonment  may  follow  judg- 
ment of  the  court  without  conviction  by  a  jury.''  Sess. 
Laws  of  1893,  p.  96.  Plaintiflf  in  error  has  not  been  fined 
nor  has  any  money  judgment  been  rendered  against  him. 

We  find  ourselves  unable  to  agree  with  the  Criminal 
Court  that  the  defendant  was  shown  to  be  guilty  of  the 
offense  with  which  he  was  charged. 

There  is  a  wide  difference  in  the  testimony  as  to  the  affair 
out  of  which  this  prosecution  arose.  The  facts  which  seem 
to  be  beyond  dispute  are  not  in  harmony  with  the  judgment 
of  the  Criminal  Court,  while  the  very  great  preponderance 
of  the  evidence  upon  matters  in  dispute  seems  to  us  to  be 
in  favor  of  the  innocence  of  the  defendant  below. 

It  was  admitted  that  the  defendant  had,  up  to  the  time 
of  the  occurrence  in  question,  borne  a  good  character  and 
been  a  good  oflBLcer.  That  he  should  suddenly  have  devel- 
oped into  a  drunken  brute,  ready  to  shoot  an  unoffending 
citizen  is  improbable,  and  we  see  no  suificient  reason  for 
thinking  that  the  eight  witnesses  who  testified  that  the  de- 
fendant was  sober  can  all  have  either  been  mistaken  or 
willful  falsifiers.  Unless  the  defendant  was  drunk  his 
alleged  conduct  is  incredible. 
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We  are  not  unmindfal  of  the  weight  that  must  be  here 
giveu  to  the  conclusion  of  the  trial  court,  and  if  this  case 
was  one  in  which  the  evidence  seemed  to  be  equally  bal- 
anced we  should  not  feel  warranted  in  interfering;  but  the 
testimony  preponderates  so  greatly  in  favor  of  the  defend- 
ant that  we  can  not  do  otherwise  than  reverse  the  judg- 
ment and  remand  the  cause. 
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g7  m  Same  t.  Charles  Chapin. 

West  Chicago  Street  Railroad  Company  v.  George  J. 

Yandehouten. 

1.  Strimcts— Fee  of,  in  Ci7te«.— The  fee  of  all  streets  in  Chicago  is  in 
the  city  in  tmst.for  the  public,  but  subject,  however,  to  the  provisions  of 
paragraph  90,  of  Sec.  1,  Art.  6,  Chap.  24,  R.  S.,  entitled,  **  Qties,  Villages 
and  Towns.'^ 

2.  Cities  and  Villaqes— i\)u>er  to  Orant  the  Use  of  Streets  to  RaU" 
road  Companies. — A  city  is  without  power  to  grant  the  use  of  a  public 
street  for  railroad  purposes,  except  upon  petition  of  the  owners  of  lands 
representing  more  than  one-half  of  the  frontage  of  the  street,  or  so  much 
thereof  as  is  sought  to  be  used  for  such  purposes  as  required  by  Par.  90, 
Sec.  1,  Art.  5,  Ch.  24,  R.  S.,  entitled  ''  Cities,  Villages  and  Towns." 

8.  Saxe— Requisites  of  the  Petition,— Tha  statute  (Par.  90,  Sec.  1, 
Art.  5,  Ch.  24,  R.  S.)  does  not  require  that  a  petition  to  the  city  council 
to  grant  the  use  of,  or  the  right  to  lay  down  a  railroad  track  in  a  street 
shall  be  signed  by  the  owners  themselves;  it  is  sufficient  if  it  be  signed 
by  the  agents  of  such  owners,  without  the  authority  of  such  agents  ap- 
pearing on  the  face  of  the  petition.  In  the  absence  of  information  that 
the  names  of  such  owners  were  signed  without  authority,  and  no  fraud 
being  alleged,  a  petition  so  signed  is  sufficient  to  set  in  motion  the  re- 
served power  of  the  counciL 

4:  Pleading— Stefemenf  of  Condusions,— An  averment  in  a  bill  for 
an  injunction  that  a  city  ordinance  granting  the  uHe  of  a  public  street 
to  a  railroad  company  is  void  for  the  reason  that  it  was  passed  without 
ten  days*  previous  notice  having  been  given  as  required  by  law.  and  for 
the  reason  that  it  was  passed  without  a  proper  petition  asking  for  its 
passage,  is  no  more  than  the  statement  of  a  conclusion  by  the  pleader 
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without  the  allegation  of  any  fact  to  support  it.  The  averment  of  a  rea- 
son why  an  ordinance  is  void  is  a  mere  dodging  of  the  averment  of  a 
fact  upon  which  the  conclusion  that  it  is  void  depends. 

5.  Sahb — Insufficient  Averments, — An  allegation  in  a  bill  for  an  in- 
junction to  restrain  a  railroad  company  from  laying  its  tracks  in  a  public 
street,  that  the  petition  was  not  signed  by  the  owners,  does  not  overcome 
the  presumption  that  the  council  had  before  it  a  petition  purporting  on 
its  face  to  meet  the  requirements  of  the  law,  and  is  insufficient. 

6.  Plkadinq — AUegatians  to  be  Construed  Against  the  Pleader.— The 
rule  that  allegations  will  be  most  strongly  construed  against  the  pleader 
is  applicable,  and  should  be  enforced  in  cases  where  the  validity  of  an 
act  of  a  municipal  corporation  is  involved. 

7.  Corporate  Actb— Lack  of  Power— Where  the  Courts  WUl  Not 
Interfere, — It  is  only  in  cases  of  a  total  lack  of  power  that  courts  will 
interfere  witli  the  acts  of  bodies  charged  by  law  with  the  discharge  of 
public  duties,  and  then  only  when  the  lack  of  power  to  do  the  particular 
thing  complained  of  is  clearly  shown. 

8.  Judicial  Notice — Distance  Between  Streets, — Courts  can  not  take 
judicial  notice  of  the  distance  between  the  various  streets  of  the  city  of 
Chicago. 

Bill  for  Injanction. — In  the  Circuit  Court  of  Cook  County.  Consoli- 
dated cases;  the  Hon.  Richard  S.  Tuthill  and  the  Hon.  Oliver  H. 
HoRTON,  Judges,  presiding.  Submitted  to  this  court  at  the  March  term, 
1895.    Reversed  and  remanded.    Opinion  filed  April  6, 1895. 

Appellant's  Brief,  Egbert  Jamieson,  Attorney. 

Appellant  contends  that  appellee  can  not  invoke  the  ex- 
traordinary remedy  of  an  injunction  upon  the  case  made 
by  the  bill;  the  relief,  if  any,  can  be  obtained  only  in  a 
court  of  law.  Patterson  v.  Chicago,  D.  &  V.  E.  E.  Co., 
75  111.  588;  Tibbitts  v.  W.  &  S.  Towns  St.  Ey.  Co.,  54  111. 
App.  187;  Moses  v.  Kane  et  al.,  21  111.  515;  Corcoran  v.  C,  M. 
&  K  Ey.  Co.  et  al.,  149  111.  291;  Stetson  v.  Chicago  & 
Evanston  E.  E.  Co.,  75  111.  74;  C,  B.  &  Q.  E.  E.  Co.  v. 
McGinnis,  79  111.  269;  Truesdale  v.  Peoria  Grape  Sugar 
Co.,  101  111.  564;  Penn  Mutual  Life  Ins.  Co.  v.  Heiss,  141 
111.  35;  Parker  v.  Catholic  Bishop,  146  111.  165;  Doane  v. 
Chicago  City  Eailway  Co.,  51  111.  App.  333;  Sparhawk  v. 
P.  E.  E.  Co.,  54  Pa.  St.  101;  1  Spelling,  Ex.  Eelief,  Sec.  382. 

There  is  no  sufficient  allegation  in  the  bill  that  public 
notice  was  not  given  as  required  by  law.  Northern  Elec- 
tric Ey.  Co.  V.  C,  M.  &  St.  P.  E.  E.  Co.,  57  111.  409. 
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There  is  no  sufficient  allegation  in  the  bill  that  the  statu- 
tory requirements  as  to  frontage  were  not  complied  with. 
Northern  Electric  Ry.  Co.  v.  C,  M,  &  St.  P.  R.  R.  Co.,  57 
111.  App.  409. 

Brief  of  the  West   Chicago  Street  Railroad  Company, 

Edmund  Fubthmann,  Attorney. 

The  fee  of  Grand  avenue  is  in  the  city,  in  trust  for  the 
public,  and  in  consequence  the  public  authorities  only 
can  enforce  public  rights  or  redress  public  wrongs.  Spar- 
kawk  V.  Union  P.  R.  Co.,  54  Pa.  St.  401;  Patterson  v.  C,  D. 
&  V.  R.  Co.,  75  111.  588;  1  Spelling  on  Extraordinary  Relief, 
Sec.  382;  Hunt  v.  Chicago  Horse  &  Dummy  R.  R.  Co.,  121 
HI.  638;  Moses  v.  Pitts.  R.  R.  Co.,  21  111.  515;  Stetson  v.  Chi. 
&  Evan.  R.  R.  Co.,  75  111.  74;  Patterson  v.  Chi.  Dan.  &  Vin. 
R.  R.  Co.,  75  111.  588;  Peoria,  etc.,  R.  R.  Co.  v.  Schertz,  84 
111.  135;  Chi.  &  E.  I.  R.  R.  Co.  v.  Loeb,  118  111.  203;  Chi.  & 
W.  I.  R.  R.  Co.  V.  Ayres,  106  111.  511;  P.  &  Ft.  Wayne  R.  R 
Co.  V.  Reich,  101  HI.  157;  Chicago  &  E.  I.  R.  R.  Co.  v.  Mc- 
Auley,  121  HL  161;  Penn.  Mut.  L.  Ins.  Co.  v.  Heiss,  141  111. 
35;  Corcoran  v.  Chi.,  M.  &  N.  R.  R.  Co.,  149  111.  291;  Loire  v. 
N.  C.  St.  Ry.  Co.,  32  Fed.  Rep.  270;  People  v.  Kerr,  27  N.  Y. 
188;  Tibbetts  v.  The  W.  &  S.  T.  St.  Ry.  Co.,  38  N.  E.  Rep. 
664;  Parker  v.  Catholic  Bishop,  146  111.  165;  McDonald  v. 
English,  85  HI.  232;  Springer  v.  Walters,  139  111.  419. 

The  abutting  property  owner's  right  to  use  the  street  is  no 
greater  than  that  of  every  other  one  of  the  public,  and  he 
can  not  represent  the  public  and  by  his  individual  suit  con- 
clude its  right.  Doane  v.  Chicago  City  Ry.  Co.,  51  111.  App. 
362;  Davis  v.  Mayer,  2  Duer  663;  Hartshorn  v.  South  Read- 
ing, 3  Allen  501;  McDonald  v.  English,  85  111.  232;  High  on 
Injunctions,  Sec.  762;  City  of  E.  St.  Louis  v.  O'Flynn,  119  111. 
200;  City  of  Chicago  v.  Union  Bldg.  Ass'n,  102  111.  379;  Pat- 
terson V.  C,  D.  &  V.  R.  R.  Co.,  75  111.  588;  Vanderpoel  et  al.  v. 
The  West  &  S.  Towns  St.  Ry.  Co.,  Chi.  Leg.  News,  Vol. 
26,  388. 

The  finding  of  the  city  council  as  to  the  sufficiency  of  the 
petition  before  it  at  the  time  of  the  passage  of  the  ordi- 
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nance  is  conclusive  unless  attacked  directly,  or  for  fraud. 
Tibbetts  v.  W.  &  S.  Towns  St.  Ey.  Co.,  54  111.  App.  180; 
Black  on  Judgments,  Sec.  532;  Bissell  v.  City  of  Jeflferson- 
ville,  24  How.  287;  Vanderpoel  v.  The  W.  &  S.  Towns  St. 
Ry.  Co.,  26  Clii.  Leg,  News,  238;  Ely  v.  Board  of  Commrs. 
Morgan  Co.,  112  Ind.  361;  Strieb  v.  Cox,  Treas.,  Ill  Ind. 
299;  People  v.  City  of  Rochester,  21  Barb.  656;  Nash  v. 
Williams,  20  Wall.  326. 

Ha^milton  &  FuLLENwiDBB,  attomcys  for  appellee  Ann 
Cheetham. 

Charles  H.  Chapin  and  Wm.  J.  Manning,  attorneys  for 
appellees. 

Mr,  Justice  Shepard    delivered   the   opinion  of  the 

COUBT. 

These  three  cases,  involving  substantially  the  same  ques- 
tions, will  be  considered  together,  although  brought  to  this 
court,  two  upon  appeal  and  the  other  by  writ  of  error,  upon 
different  records. 

For  convenience'  sake  we  will  refer  to  the  appeal  cases  as 
the  Cheetham  and  the  Chapin  cases,  respectively,  and  to  the 
error  case  as  the  Vandehouten  case. 

All  the  cases  were  in  equity,  and  were  for  relief  by  way 
of  injunction  only,  against  the  appellant  in  the  Cheetham 
and  Chapin  cases  from  laying  its  tracks  and  putting  up 
poles  and  electric  wires  and  operating  electric  cars  in  cer- 
tain portions  of  FuUerton  avenue,  Chicago;  and  against  the 
plain tiflf  in  error  in  the  Vandehouten  case  from  laying 
tracks  and  constructing  and  operating  a  railroad  on  Grand 
avenue  in  said  city,  between  certain  specified  streets. 

In  the  Cheetham  and  Chapin  cases  the  complainants  were 
the  owners,  respectively,  of  a  residence  lot  abutting  upon 
said  FuUerton  avenue  between  the  points  from  and  to  which 
said  road  was  threatened  to  be  constructed  and  operated; 
and  in  the  Vandehouten  case,  the  complainant  was  the  owner 
of  a  residence  lot  abutting  upon  said  Orand  avenue,  between 

Vok  LYIII  n 
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Indiana  street  and  Chicago  avenue,  along  which  the  plaintiff 
in  error  was  threatening  to  construct  and  operate  its  rail- 
road. 

To  each  bill  a  general  demurrer  was  filed  and  overruled, 
and  the  defendant  in  each  cause  having  elected  to  stand  by 
its  demurrer,  the  court  decreed  perpetual  injunctions  as 
prayed.  From  such  decrees  this  appeal  and  writ  of  error 
are  prosecuted. 

The  ordinances  of  the  city  of  Chicago  under  which  the 
appellants  were,  respectively,  claiming  to  act,  were  set  up  in 
the  respective  bills,  and  on  their  tace  conferi^  the  right  to 
do  the  acts  against  which  the  relief  was  prayed. 

The  powers  of  the  city  council  of  cities  organized  under 
the  act  for  the  incorporation  of  cities  and  villages,  as  finally 
amended  March  30,  1887,  of  which  the  city  of  Chicago  is 
one,  are,  so  far  as  the  questions  presented  are  concerned, 
contained  in  Sec.  1,  Art.  5,  of  that  act,  and  are  as  follows : 

Par.  9.    To  regulate  the  us9  of  streets. 

Par.  24.  To  permit,  regulate  or  prohibit  the  locating, 
constructing  or  laying  a  track  of  any  horse  railroad  in  any 
street. 

Par.  90.  The  city  council  shall  have  no  power  to  grant 
the  use  of,  or  the  right  to  lay  down,  any  railroad  tracks  in 
any  street  of  the  city  to  any  steam,  dummy,  electric,  cable, 
horse  or  other  railroad  company,  whether  the  same  shall  be 
incorporated  under  any  general  or  special  law  of  the  State, 
now  or  hereafter  in  force,  except  upon  the  petition  of  the 
owners  of  the  land  representing  more  than  one-half  of  the 
frontage  of  the  street,  or  so  much  thereof  as  is  sought  to  be 
used  for  railroad  purposes,  and  when  the  street  or  part 
thereof  sought  to  be  used  shall  be  more  than  one  mile  in 
extent,  no  petition  of  land  owners  shall  be  valid  unless  the 
same  shall  be  signed  by  the  owners  of  the  land  representing 
more  than  one-half  of  the  frontage  of  each  mile,  and  of  the 
fraction  of  a  mile,  if  any,  in  excess  of  the  whole  miles  meas- 
uring from  the  initial  point  named  in  such  petition,  of  such 
street,  or  of  the  part  thereof  sought  to  be  used  for  railroad 
purposes. 
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The  fee  of  all  streets  in  Chicago  is  in  the  city,  in  trust  for 
the  public,  but  subject,  however,  to  the  provisions  of  para- 
graph 90  aforesaid,  and  paragraph  90  is  a  limitation  upon 
the  power  granted  by  paragraphs  9  and  24,  above.  Hunt  v. 
Chicago  Horse  &  Dummy  Ry.  Co.,  121  III  638. 

It  is  apparent  from  the  mere  reading  of  paragraph  90  that 
the  city  is  without  power  to  grant  the  use  of  a  public  street 
for  the  railroad  purposes  therein  mentioned  except  upon  the 
petition  therein  provided.  The  words  "  shall  have  no  power  to 
grant,"  etc.,  are  as  strong  and  plain  as  language  is  suscepti- 
ble of;  and  it  is  said  in  Tibbetts  v.  Street  Ry.  Co.,  163  III  47, 
the  petition  referred  to  is  a  "  prerequisite  to  the  passage  of 
such  ordinances,'-  and  language  to  the  same  effect  is  used  in 
Hicky  V.  C.  &  W.  Ind.  R.  R.  Co.,  6  III.  App.  172. 

In  the  Cheetham  case,  after  averring  the  passage '  and 
approval  of  the  ordinance,  it  is  alleged  as  follows  : 

^'  That  said  ordinance  is  void  for  the  reason  that  the  said 
ordinance  was  passed  by  said  city  council  without  ten  days' 
previous  public  noticQ  having  been  given  as  required  by 
law,  in  some  newspaper  of  the  said  city  of  Chicago,  or  in 
said  county  of  Cook,  of  the  time  and  place  of  the  presenting 
of  the  petition  of  the  said  street  railroad  company,  or  the 
consent  of  the  council  to  locate  and  construct  a  street  rail- 
way upon  and  along  said  FuUerton  avenue,  the  street  in 
said  ordinance  mentioned. 

Tour  oratrix  further  represents  unto  your  honors,  that 
the  said  ordinance  is  void  for  the  further  reason  that  it  was 
passed  by  the  said  city  council,  without  a  petition,  asking 
for  the  passage  of  the  said  ordinance,  having  been  signed  by 
the  owners  of  the  land  representing  more  than  one-half  of  the 
frontage  of  the  street,  or  so  much  of  said  FuUerton  avenue 
as  is  sought  or  proposed  to  be  used  for  such  street  railway 
track  or  tracks  as  is  required  by  law,  and  particularly  with- 
out any  petition  for  the  passage  of  said  ordinance  having 
been  signed  by  the  owners  of  the  land  representing  more 
than  one-half  of  frontage  of  said  FuUerton  avenue,  along  the 
eastern  mile  and  fraction  of  a  mile,  which  is  proposed  and 
sought  to  be  used  for  such  street  raUroad  tracks,  as  is  re- 
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quired  by  law;  that  the  said  premises  of  your  oratrix  front 
said  Fullerton  avenue  along  the  eastern  mile  of  so  much  of 
said  Fullerton  avenue  as  is  sought  or  proposed  to  be  used 
for  said  street  railroad  track;  and  that  because  no  such  no- 
tice was  published,  and  because  of  the  fact  that  no  such 
petition  as  aforesaid,  as  is  required  by  law  as  aforesaid,  was 
presented  to  the  said  city  council,  said  ordinance  is  void, 
and  said  council  had  no  authority  to  pass  such  ordinance 
without  such  notice  as  aforesaid  having  been  published, 
and  without  such  petition  having  been  signed  as  aforesaid." 

The  bill  in  the  Chapin  case  also  alleges  reasons  why  the 
ordinance  is  void,  giving  as  such  reasons  substantially  the 
same  as  are  alleged  in  the  Cheetham  case,  although  with 
increased  amplification.  There  is  not  in  either  bill  any 
allegation  that  the  requisite  notice  was  not  given,  nor  that 
the  requisite  petition .  was  not  signed  and  presented  to  the 
council. 

The  averments  that  the  ordinance  is  void  for  the  reason 
that  it  was  passed  without  ten  days*  previous  notice  having 
been  given  as  require^  by  law,  and  for  the  reason  that  it 
was  passed  without  a  proper  petition  asking  for  its  passage, 
are  no  more  than  the  statements  of  a  conclusion  by  the 
pleader  without  the  allegations  of  any  fact  to  support  it. 

There  is  no  allegation  in  the  bill  that  the  requirements  of 
the  statute  concerning  the  notice  and  petition  were  not 
complied  with,  and  no  traversable  issue  concerning  the  same 
was  presented  by  either  bill.  The  averment  of  a  reason 
why  an  ordinance  is  void  is  a  mere  dodging  of  the  averment 
of  a  fact  upon  which  the  conclusion  that  it  is  void  depends. 
There  were  therefore  no  allegations  in  either  bill  to  support 
the  injunctions  that  were  allowed. 

If,  however,  we  could  treat  the  averments  as  allegations 
of  facts  regarding  the  lack  of  a  petition,  they  would  be  man- 
ifestly insuflBcient. 

It  is  not  to  be  presumed  that  a  body  charged  with  public 
duties  will  proceed  in  violation  of  law,  and  confer  grants 
without  the  observance  of  the  limitations  expressly  imposed 
by  statute,  and  allegations  which  shall  furnish  good  cause 
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for  interference  by  courts  with  such  bodies  in  the  exercise 
of  their  granted  powers,  must  be  clear  and  explicit,  and  must 
jioint  out  by  positive  allegation  wherein  such  bodies  have 
violated  the  law  by  exceeding  their  powers. 

The  allegation  treating  the  averment  of  a  reason  why  the 
'ordinance  is  void  as  the  allegation  of  a  fact  prerequisite  to 
its  validity,  is  that  the  ordinance  is  void  because  it  was 
passed  without  a  petition  asking  therefor,  "  signed  by  the 
owners  of  the  land  representing  more  than  one-half  of  the 
frontage,"  etc. 

The  statute  does  not  require  that  the  petition  shall  be 
signed  by  the  owners. 

It  was  expressly  decided  in  Tibbetts  v.  Street  Ey.  Co., 
mpra^  that  the  petition  might  be  signed  by  agents  of  the 
owners,  without  the  authority  to  the  agents  appearing  on 
the  petition,  and  that  in  the  absence  of  an  allegation  that 
the  names  of  the  owners  were  signed  without  authority, 
and  no  fraud  being  alleged,  a  petition  so  signed  was  suffi- 
cient to  set  in  motion  the  reserved  power  of  the  council 

An  allegation,  therefore,  that  the  petition  was  not "  signed 
by  the  owners,"  does  not  overcome  the  presumption  that 
the  council  had  before  it  a  petition  purporting  on  its  face  to 
meet  the  requirements  of  the  law,  and  is  insufficient. 

The  city  council  in  such  a  case  acts,  in  determining  the 
sufficiency  of  the  petition  before  it,  in  a  judicial  character. 
Tibbetts  v.  W.  &  S.  T.  Ry.  Co.,  54  111;  App.  160.  ' 

And  a  court  of  equity  should  not  interfere  with  such  a 
determination  except  upon  a  clear  showing  of  a  lack  of 
power  by  the  council  to  do  the  act  complained  of. 

In  the  Vandehouten  case  the  bill,  after  averring  the 
passage  of  the  ordinance  by  the  city  council,  under  which 
permission  was  granted  to  the  appellant  to  lay  tracks  on  the 
streets  therein  named,  including  that  portion  of  Grand 
avenue  upon  which  complainant's  lot  abutted,  alleged : 

That  the  said  defendant  corporation  had  obtained,  prior 
to  the  enacting  of  the  said  ordinance,  the  necessary  petitions 
of  the  land  owners  in  and  along  the  said  streets  and  avenue, 
save  and  except  as  to  the  said  avenue  known  and  described 
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in  the  said  ordinance  as  Grand  avenue,  and  that  as  to  said 
Grand  avenue,  such  petitions  were  only  obtained  for  the 
construction  of  railroads  upon  the  said  avenue  between  Chi- 
cago avenue  and  Crawford  avenue,  and  that  as  to  the  said 
Grand  avenue  between  Indiana  street  and  Chicago  avenue 
no  such  petition  was  ever  obtained  or  filed  with  the  city- 
clerk  of  the  city  of  Chicago,  and  states  and  charges  the  fact 
to  be,  that  the  said  ordinance,  in  so  far  as  it  provides  for  the 
laying  of  tracks  or  the  construction  of  railroads  between 
said  Indiana  street  and  the  said  Chicago  avenue  on  said 
Grand  avenue,  was  enacted  without  any  petition  whatever 
of  any  of  the  property  owners  abutting  thereon,  and  is  to 
that  extent  void. 

The  substance  of  that  allegationf  is  that  the  council  had 
before  it  a  proper  petition  for  the  granting  of  the  use  of 
streets  named,  including  that  part  of  Grand  avenue  between 
Chicago  avenue  and  Crawford  avenue,  but  not  including 
that  part  of  Grand  avenue  between  Indiana  street  and  Chi- 
cago avenue. 

The  grant  of  the  use  of  said  streets  and  both  portions  of 
said  Grand  avenue,  w^as  given  by  the  same  ordinance.  And 
it  is  alleged  that  the  "  necessary  petitions  "  of  the  owners 
along  and  upon  said  avenue,  except  as  to  that  part  thereof 
between  Indiana  street  and  Chicago  avenue,  had  been 
obtained  by  the  appellant.   . 

We  can  not  take  judicial  notice  of  the  distance  apart  of 
the  various  streets  of  Chicago,  and  whether  Grand  avenue 
is  one  or  more  miles,  or  is  but  a  fraction  of  a  mile  in  length 
between  Indiana  street  and  Crawford  avenue,  and  what  the 
distance  is  between  Indiana  street  and  Chicago  avenue,  is 
not  alleged  in  the  bill,  nor  is  it  alleged  that  the  '*  necessary 
petition ''  for  the  granting  of  the  use  of  that  part  of  Grand 
avenue  between  Chicago  avenue  and  Crawford  avenue  did 
not  contain  the  consent  of  the  owners  of  sufficient  frontage 
to  cover  the  distance  between  Indiana  street  and  Chicago 
avenue.  The  distance  between  Indiana  street  and  Chicago 
avenue,  along  Grand  avenue,  may,  for  anything  alleged  in 
the  bill,  be  but  a  quarter  of  a  mile,  and  the  initial  point  of 
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the  grant  may  be,  for  aught  that  appears,  at  Indiana  street, 
and  then,  in  such  a  case,  it  would  be  sufficient  if,  in  the 
other  three-quarters  of  a  mile  beyond  Chicago  avenue, 
enough  frontage  consent  was  secured  to  equal  more  than 
one-half  of  th^  frontage  of  the  mile  in  which  that  portion 
of  Grand  avenue  between  Indiana  street  and  Chicago  ave- 
nue was  included. 

It  may  well  be  that  although  a  majority  of  the  frontage 
betw^n  Indiana  street  and  Chicago  avenue  did  not  petition 
for  the  permission,  yet  that  a  majority  within  the  mile  of 
which  that  portion  was  but  a  part  did  join  in  th^  petition. 

The  rule  that  allegations  will  be  most  strongly  construed 
against  the  pleader  is  applicable,  and  should  be  enforced  in 
cases  like  this,  where  the  validity  of  the  act  of  a  public  body 
is  involved.  There  was  here  a  petition  before  the  council, 
and  in  the  absence  of  explicit  and  positive  allegations  the 
sufficiency  of  the  petition  should  not  be  denied. 

There  is  always  to  be  observed  the  difference  between 
the  exercise  of  an  excess  of  authority  and  a  total  lack  of 
power. 

It  is  only  in  cases  of  the  latter  character  that  courts  will 
interfere  with  the  acts  of  bodies  charged  by  law  with  the 
discharge  of  public  duties,  and  then  only  when  the  lack  of 
power  to  do  the  particular  thing  complained  of  is  clearly 
shown.     Presumptions  will  not  aid  pleadings  in  such  cases. 

The  validity  or  invalidity  of  the  ordinances  in  question 
can  be  determined  only  upon  the  allegations  in  the  bills  of 
complaint,  and  upon  them,  as  pointed  out,  and  perhaps  in 
other  respects,  a  discussion  of  which  would  unnecessarily 
prolong  this  opinion,  we  are  of  opinion  that  the  injunctions 
complained  of  were  improvidently  granted. 

The  order,  therefore,  in  each  case,  will  be  that  the  judg- 
ment of  the  court  below  be  reversed,  with  directions  to  dis- 
miss the  bilL 

Mb.  Justice  Gabt. 

It  is  mere  opinion  whether  the  owner  of  a  lot  abutting 
upon  a  street  will  be  injured  or  benefited  by  putting  into 


58    »J8 
80    176 


328  Appellate  Courts  of  Illinois. 

Vol.  58.]  Newman  v.  Schueck. 

the  street  axiditional  facilities  of  access  by  residents  along 
the  street  to  a  business  center. 

Whether  those  facilities.  ai:e  put  therewith,  or  without 
lawful  authority  is  by  itself  no  ground  for  a  court  of  chan- 
cery to  act  upon;  before  its  aid  can  be  asked,  injury  to  the 
applicant,  without  an  adequate  remedy  at  law,  must  be 
shown. 

If  by  a  street  railroad  such  owner  is  injured,  he  may  re- 
cover damages  at  law,  and  then  a  court  of  equity,  if  such 
damages  can  not  be  collected,  will  come  to  his  aid.  Penn. 
M.  L.  Ins.  Co.  V.  Heiss,  141  111.  35. 

I  am  of  opinion  that  a  property  owner  has  no  standing 
in  a  court  of  equity,  under  any  circumstances,  to  restrain 
the  construction  of  a  street  railroad.  If  there  be  a  purpres- 
ture — occupying  the  street  without  legal  authority — the 
remedy  is  for  the  State.    4  Bl.  Com.,  167. 

If  private  property  is  damaged,  the  owner  may  have  his 
action  on  the  case.  Tibbetts  v.  West  &  South  Towns  St. 
Ry.  Co.,  54  111.  App.  180.  , 


Jacob  Newman^  George  W.  Northrup^  Jr.^  8.  0.  Levinson 
and  B.  Y.  Becker  v.  Henry  Schueck. 

1.  Negligknce— 0/  Attorney^  is  of  His  C7ten/.— Negligence  of  the 
attorney  is  negligence  of  the  client. 

2.  Attorney — Liability  for  Negligence, — If  by  the  negligence  of  an 
attorney  an  unjust  judgiii^nt  has  heetk  obtained,  the  injured  person  has 
a  remedy  by  action  against  the  attorney. 

3.  New  Trials— In  Courts  of  JEijia^y.— Courts  of  equity  do  not 
grant  new  trials  upon  the  mere  ground  that  a  defendant  has  failed  or 
omitted  to  make  a  defense  at  law,  even  although  the  judgment  may 
•appear  to  be  wrong  in  law  or  opposed  to  the  facts.  It  must  appear  that 
the  judgment  was  the  result  of  fraud,  accident  or  mistake  without  the 
fault  or  negligence  of  the  party  against  whom  it  Is  rendered. 

Bill  for  Injnnctloii.— Appeal  from  an  order  restraining  the  collection 
of  a  judgment,  entered  by  the  Circuit  Court  of  Cook  County;  the  Hon. 
Richard  S.  Tuthill,  Judge,  presiding.  Submitted  at  the  March  term, 
1805.    Reversed.    Opinion  filed  April  4,  1895. 
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Statement  of  the  Case. 

This  was  a  bill  for  injunction  filed  by  appellee,  Henry 
Schueck,  the  allegations  being  in  substance,  as  follows : 

That  Henry  Schueck  and  William  Recht  had  been,  up  to 
October,  1890,  copartners,  doing  a  mercantile  business  in 
Chicago,  under  the  firm  name  of  Schueck  &  Recht;  that  in 
the  course  of  said  business,  they  became  indebted  to  various 
eastern  houses  for  merchandise  purchased;  that  in  the 
year  1890,  Schueck  &  Recht  met  large  and  unexpected 
losses,  and  became  unable  to  pay  their  debts;  that  they 
were  indebted  for  merchandise  to  the  firm  of  Friedberger 
&  Co.  in  the  sum  of  $829,  to  the  firm  of  Strand  Brothers 
in  the  sum  of  $586.28,  and  to  the  firm  of  Schuer  &  Brothers 
in  the  sum  of  $974.50,  and  that  said  firms,  through  Jacob 
Newman,  their  attorney,  on  the  20th  of  October,  1890, 
brought  suits  in  the  Circuit  and  Superior  Courts  of  Cook 
County,  Illinois,  in  the  nature  of  actions  on  the  case,  for 
false  representations  in  procuring  goods  from  said  firm  on 
credit;  I  that  Schueck  &  Recht  retained  the  law  firm  of  Kraus, 
Mayer  &  Stein  to  represent  and  defend  them  in  these  suits. 

Proper  pleas  were  filed,  and  in  December,  1892,  said  law 
firm  withdrew,  and  attorney  James  J.  Hoch  was  retained. 
Hoch  at  once  entered  his  appearance  in  writing  in  these 
suits,  ^nd  they  remained  pending  for  about  two  years. 

That  on  the  28th  of  March,  1894,  November  14, 1893,  and 
March  14, 1894,  respectively,  trials  were  had,  and  the  plaint- 
iffs recovered  judgments  for  said  amounts  in  said  suits  at 
law;  that  executions  in  the  nature  of  capii  ad  respondeiulum 
were  duly  issued  on  these  judgments,  and  on  the  8th  of 
Januarv,  1895,  Schueck  was  notified  for  the  first  time 
that  such  capiases  were  outstanding  against  him  and  his 
partner. 

That  complainant  was  never  notified  by  his  attorney, 
Hoch,  of  the  trial  of  these  actions;  that  he  had  wholly  in- 
trusted his  defense  to  said  Hoch,  and  wholly  relied  upon 
him;  that  he  had  a  good  and  valid  defense  to  said  actions 
as  far  as  concerned  the  allegations  of  fraud,  and  that  he 
had  not  been  guilty  of  any  tort  whatever;  that  the  state- 
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ments  made  to  the  mercantile  agencies  and  to  the  plaintiffs 
concerning  the  financial  standing  of  the  firm  of  Scliueck  & 
Kecht  were  true,  and  he  could  substantiate  them  at  another 
trial;  that  neither  he  nor  his  partner  was  present  at  the  time 
of  the  trial  or  entry  of  judgments  in  said  causes;  that  unless 
tlie  judgments  and  capiases  are  enjoined,  he  (Schueck) 
Avould  have  to  go  to  jail,  as  he  was  penniless,  and  had  no 
means  of  paying  the  judgments;  that  if  the  court  would 
open  up  the  cases  and  allow  him  to  interpose  his  defense,  he 
could  show  that  he  had  not  been  guilty  of  any  tort  what- 
ever; that  the  court  terms  had  passed,  and  he  had  no  rem- 
edy except  in  a  court  of  equity;  that  he  "caused  inquiry  to 
be  made  of  the  said  Hoch  "  as  to  why  he  ( Shueck)  had  not 
been  notified  of  the  trial  of  the  cases,  and  that  Hoch  said 
that  he  did  not  know  that  his  appearance  had  been  entered, 
and  that  he  did  not  know  that  he  was  to  represent  Schueck 
&;  Becht  in  these  cases,  and  that  his  clerk  had  entered  his 
appearance  without  his  authority  or  consent.  Complain- 
ant prays  that  the  proceedings  be  enjoined,  and  that  a  new 
trial  be  had,  so  that  he  may  interpose  his  defense. 

This  bill  is  sworn  to  by  the  complainant,  in  which  affidavit 
he  also  states  that  he  is  penniless,  and  prays  that  an  injunc- 
tion may  issue  without  bond  and  without  notice. 

And  thereupon,  on  the  tenth  day  of  January,  1895,  the 
Circuit  Court  of  Cook  County  granted  the  injunction  com- 
plained of,  without  notice  and  without  bond. 

Appellants,  on  the  22d  of  January,  1 895,  moved  the  court 
for  a  rule  on  complainant  to  file  bond,  as  required  by  statute, 
in  case  of  an  injunction  against  judgments.  This  motion 
was  denied. 

Then  appellants  moved  for  a  dissolution  of  the  injunction 
by  reason  of  the  failure  of  the  complainant  to  file  bond  as 
required  by  statute,  and  also  upon  the  face  of  the  bill  as 
showing  no  equity.  This  motion  was  heard  and  argued  and 
denied  by  said  Circuit  Court. 

Appeals  were  duly  prayed  and  allowed  from  the  original 
order  granting  the  injunction,  and  also  from  the  order  deny- 
ing appellant's  motion  to  dissolve  the  injunction. 
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Appellants'  Brief,  Newman  &  Northrup  and  S.  O. 

LevinsoNj  Attorneys. 

Equity  will  not  relieve  against  a  judgment  at  law  on  ac- 
count of  any  ignorance  or  unskillf  ulness  of  the  party's  attor- 
ney (unless  caused  by  the  opposite  party),  nor  for  counsel's 
negligence  or  inattention.  The  fault  is,  in  such  cases,  attrib- 
uted to  the  party  himself.  Thus,  the  neglect  of  an  attor 
ney  to  plead  a  valid  or  proper  defense,  or  to  attend  the  trial, 
either  intentionally  or  through  forgetf ulness,  and  his  failure 
for  like  reasons  to  notif  v  his  client  of  the  time  of  trial,  where- 
by  a  judgment  is  wrongfully  obtained  against  the  client, 
furnishes  no  ground  for  relief  against  the  judgment.  Black 
on  J  udgments.  Vol.  1 ,  Sec.  375;  Crim  v.  Handley,  94  U.  S.  652; 
Winn  V.  Wilson,  1  Hemp.  698;  Warner  v.  Connant,  24  Vt. 
351;  58  Am.  Dec.  178;  Winchester  v.  Grosvenor,  48  111.  517; 
Dinet  v.  Eigemann,  96  111.  39;  Kern  v.  Strasberger,  71  lU.  413; 
Fuller  V,  Little,  69  111  229;  High  on  Injunctions,  Vol.  1,  Sec. 
165  et  8eq.;  Beach  on  Injunctions,  Vol.  1,  Sec.  685;  Bardowski 
V.  Bardowski  (lU.),  33  N.  E.  Eep.  39. 

The  fact  that  an  attorney  engaged  to  defend  a  suit  neglects 
to  do  so,  is  no  ground  for  enjoining  the  enforcement  of  a 
judgment  against  his  client;  the  only  remedy  of  the  judg- 
ment debtor,  if  he  was  damaged,  is  against  the  attorney. 
Barhost  v.  Armstrong,  42  Fed.  Rep.  2;  Beach  on  Injunctions, 
Vol.  1,  Sec.  685. 

There  is  no  distinction  where  the  judgment  is  in  tort,  the 
rule  being  identically  the  same.  High  on  Injunctions,  Vol. 
1,  Sec.  171;  Meredith  v.  Benning,  1  Henning  &  Munford 
(Va.)  585;  Haughy  v.  Srang,  27  Am.  Dec.  648  (Ala.);  Walker 
V.  Shreve,  87  111.  474. 

To  warrant  a  court  of  equity  in  reviewing  a  judgment  and 
enjoining  proceedings  thereunder,  the  party  seeking  relief 
must  show  not  only  that  injustice  has  been  done  him,  but 
also  that  he  was  prevented  from  procuring  his  cause  of  ac- 
tion or  interposing  his  defense  by  fraud,  accident,  or  the  act 
of  the  opposing  party,  wholly  unmixed  with  any  fault  or 
negligence  of  his  own;  and  the  diligence  required  to  be  used 
to  prevent  injury  is  such  as  prudent  and  careful  men  would 
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ordinarily  use  in  their  own  causes  of  equal  importance. 
Such  pleas  seeking  relief  from  final  judgments,  solemnly 
rendered  in  the  due  and  ordinary  course  of  the  administra- 
tion of  justice,  by  courts  of  competent  jurisdiction,  are 
always  watched  by  courts  of  equity  with  extreme  jealousy, 
and  the  grounds  u]K)n  which  interference  will  be  allowed 
are  confessedly  narrow  and  restricted.  Beach  on  Injunc- 
tions, Vol.  1,  Sec.  686;  Wood  v.  Lenox,  23  S.  W.  Rep.  (Tex.) 
112  (1893);  Johnson  v.  Templeton,  60  Tex.  238. 

A  partner  is  liable  for  the  tort  of  his  copartner  in  the 
regular  course  and  within  scope  of  the  business.  Bates  on 
Partnership,  Vol.  1,  Sees.  461  et  aeq.;  Loomis  v.  Barker,  69 
111.  360;  Durant  v.  Rogers,  87  111.  508. 

The  negligence  of  an  attorney  is  the  negligence  of  his 
client.  Mendell  v.  Kimball,  85  111.  582;  Trentler  v.  Halli- 
gan,  86  111.  39;  City  v.  Thomas,  102  111.  453;  Thielmann  v. 
Berg,  73  111.  293;  Schaefer  v.  Sutton,  409  111.  506. 

Appellee's  Brief,  Stein  &  Platt,  Attorneys. 

An  injunction  directed  against  the  enforcement  of  a  judg- 
ment by  levy  of  execution  upon  a  particular  piece  of  prop- 
erty, or  by  levy  of  a  particular  form  of  execution  is  not  an 
'^enjoining  of  a  judgment"  within  the  meaning  of  the 
statute  requiring  bond  in  such  case.  Fahs  v.  Roberts,  54 
111.  192;  Moriarty  v.  Gait,  28  111.  App.  213;  same  case,  125 
111.  417;  Hardin  v.  White,  63  la.  633;  Stanley  v.  Bonhain, 
52  Ark.  354. 

The  rule  that  the  fault  of  an  agent  or  attorney  is  attrib- 
uted to  the  principal  does  not  apply  where  the  conse- 
quences of  such  rule  would  be  the  imprisonment  of  the 
principal.  Bates  on  Partnership,  Sees.  468  and  1120; 
*  Stewart  v.  Levy,  36Cal.  159;  McNeely  v.  Haynes,  76  No. 
Car.  122;  Baker  v.  Kendall,  17  J.  &  S.  123. 

Mb.  PRESiDiNa  Justice  Waterman  delivered  the  opinion 
OP  THE  Court. 

Interest  reipuhlicde  ut  sitfinU  Uthim>^  might  be  replied  to 
the  pathetic  appeal  of  appellee  in  which  he  asks  if  he  must 


First  District — March  Term,  1895.        333 

Newman  v.  Scbueck. 

be  imprisoned  because  by  the  judgment  of  a  court  he  has 
been  found  guilty  of  doing  that  of  which,  he  says  it  is  by  the 
pleadings  in  this  cause  admitted,  he  was  innocent. 

Matters  in  controversy  can  not  be  litigated  over  and  over, 
although,  after  judgment,  the  defeated  party  is  willing,  with 
specification  and  detail,  to  make  oath  that  the  judgment  i*en- 
dered  is  unjust  and  opposed  to  the  truth.  £very  person  is 
by  natural  right  entitled  to  one  hearing;  if  being  duly  sum- 
moned, he  willfully  neglects  to  heed  the  same  and  suffers 
judgment  to  go  against  him,  he  is  not  entitled  to  another 
trial. 

The  bill  in  this  case  sets  forth  that  the  complainant  was 
duly  summoned  in  an  action  on  the  case;  that  he  retained  an 
attorney  to  defend  the  same;  that  the  appearance  of  the  at- 
torney was  entered  and  that  thereafter  he  paid  no  attention 
to  the  cause,  suffering  judgment  to  be  entered  without  noti- 
fying his  client  and  without  resistance. 

The  complainant  therefore  asks  that  a  court  of  chancery 
give  him  a  new  trial.  If  the  able  and  industrious  counsel 
who  represent  him  in  this  litigation  shall  fail  to  reply  to  an 
answer  that  may  be  filed  and  shall  also  fail  to  notify  him  or 
fail  to  be  themselves  present  at  the  hearing  of  this  cause, 
will  the  complainant  be  entitled  to  maintain  another  bill 
after  this  cause  shall  have  been  heard  and  dismissed  on  bill 
and  answer? 

It  is  the  settled  rule  in  this  State  that  negligence  of  the 
attorney  is  negligence  of  the  client.  Clark  v.  Ewing,  93  111. 
572-578;  Yates  v.  Monroe  et  al.,  13  111.  219;  Kern  v.  Straus- 
berger,  71  111.  413;  Trentler  v.  Halligan,  86  111.  39;  High  on 
Injunctions,  Sees.  166;  210,  221;  Graham  &  Watennan  on 
New  Trials,  Vol.  3,  1520. 

If,  through  the  negligence  of  the  attorney  employed  by 
the  complainant,  an  unjust  judgment  has  been  obtained 
against  him,  he  has  a  remedy  by  an  action  against  such 
counsel. 

The  allegation  of  the  bill  is  that  James  J.  Hoch  was  re- 
tained; this  is  a  conclusion.  What  was  done  by  which  he 
was  retained  ?    From  the  bill  it  appears  that  Hoch  claims 
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that  he  did  not  understand  that  he  had  been  retained  in  the 
cause  in  ^yhich  the  judgment  complained  of  was  rendereil, 
and  did  not  know  that  his  appearance  had  ever  been  en- 
tered therein. 

The  bill  fails  to  negative  negligence  upon  the  part  of  the 
complainant  in  failing  to  retain  an  attorney,  or  in  an 
attorney  in  failing  to  attend  to  a  suit  he  was  employed  to 
defend. 

If  the  allegations  of  the  bill  are  true,  complainant  had  a 
complete  defense  to  the  suit,  it  being  an  action  on  the  case, 
based  upon  an  alleged  fraud. 

Appellee  asks :  '^  Is  it  right  that  he  should  go  to  jail  for 
an  offense  of  which  he  is  guiltless?"  It  is  not,  but  how  is 
the  question  of  his  alleged  guilt  to  be  determined  i  Cer- 
tainly, after  some  judgment,  such  question  must  be  at  rest. 

Appellee  was  duly  summoned;  he  had  an  opportunity 
to  be  heard. 

If  a  new  trial  before  a  jury  should  be  given  him  and  the 
attorney  next  employed  should  fail  to  defend,  would  he  be 
entitled  to  another  trial  ? 

Courts  of  equitj^  do  not  grant  new  trials  upon  the  mere 
ground  that  a  defendant  has  failed  or  omitted  to  make  a 
defense  at  law,  even  although  the  judgment  may  appear  to 
be  wrong  in  law  or  opposed  to  the  fdx^ts.  Hinrichsen  v. 
Van  Winkle,  27  111.  334;  Holmes  v.  Stateler,  57  111.  209. 

It  must  appear  that  the  judgment  was  the  result  of  fraud, 
accident  or  mistake  without  the  fault  or  negligence  of  the 
party  against  whom  it  is,  or  the  court  will  not  interfere. 
Hinrichsen  v.  Van  Winkle,  supra;  Marine  Ins.  Co.  v.  Hodg- 
son, 7  Cranch  332. 

.  Appellee  urges  that  he  only  asks  to  have  restrained  an  ex- 
ecution of  the  ca.  sa. 

If  the  plaintiff  was  entitled  to  the  judgment  he  obtained, 
he  is  entitled  to  such  writ  Whether  he  ought  to  have  such 
judgment  Avas  the  question  submitted  to  the  court  in  that 
case.  However,  the  relief  the  complainant  asks  may  be 
stated,  in  effect,  that  new  trials  be  granted  him.  and  that 
meanwhile  the  operation  of  the  judgments  be  stayed. 
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Appellee  has  obtained  an  injunction  restraining  the  exe- 
cution of  the  writs  issued  upon  the  judgments,  without  giv- 
ing any  bond,  either  for  the  payment  of  the  judgments,  or 
that  he  will  surrender  himself  in  case  the  judgments  shall 
be  aflBrmed;  nor  does  he  in  his  bill  offer  to  either  pay  or 
surrender  himself,  or  to  pay  the  expense  which  the  appel- 
lants have  been  or  may  be  put  to  in  obtaining  their  judg- 
ments, in  case  the  result  of  new  trials  should  be  the  same 
as  of  those  already  had. 

There  are  statutes  in  some  States  under  which,  where, 
through  the  negligence  of  an  attorney  in  failing  to  appear, 
judgment  has  been  obtained,  the  same  has  been  set  aside  in  a 
new  proceeding.  In  New  York  a  party  may  be  relieved 
from  a  judgment  obtained  against  him  by  reason  of  the 
negligence  of  his  attorney,  he  being  free  from  fault.  Sharp 
V.  Mayor  of  New  York,  31  Barb.  578;  Wash  v.  Wetraore, 
33  Barb.  159;  McKinley  v.  Tuttle,  34  Cal.  235;  Beatty  v. 
O'Connor,  106  Ind.  81;  see,  also,  Thompson  v.  Goulding  et 
aJ.,  5  Allen  81-82;  Crawford  v.  Williams,  1  Swan.  (Tenn.) 
341;  Paneri  v.  Boswell,  12  Heisk.  323. 

The  general  rule  is  otherwise.  Stephenson  v.  Wilson,  2 
Vernon,  325;  Ware  v.  Horwood,  14  Vesey,  29-31;  Drewry 
V.  Barnes,  3  Buss.  94. 

Mutual  mistake  is  one  of  the  sources  of  the  jurisdiction 
of  a  court  of  equity.  Mr.  Hoch  was  retained  by  appellee, 
yet  by  mistake  thought  he  was  not;  the  mistake  was  not 
mutual  as  between  the  parties  to  this  cause. 

If  the  bill  of  appellee  set  forth  facts  showing  that  he  had 
employed  Mr.  Hoch  to  attend  to  these  cases;  that  he  mis- 
takenly supposed  himself  not  to  be  so  employed,  showing 
how  such  mistake  occurred;  and  that  appellee  rested  under 
the  belief  that  Mr.  Hoch  was  retained  and  would  properly 
deifend  the  suits;  and  if  the  bill  further  specifically  offered 
to  do  equity,  the  writer  of  this  opinion  is  inclined  to  think 
that,  upon  proper  terms,  relief  might  be  afforded. 

The  order  granting  the  injunction  is  reversed. 
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'-^-^        John  Marthaler  t.  A.  Braiding  and  George  Eersten. 

70    275 

'58~~336  1.    Sureties— TTTien  Sued  Must  Make  Defense,— K  surety  is  bound  by 

^  the  letter  of  his  bond;  but  when  sued  upon  it,  he  must  make  his  defense 

in  such  a  manner  that  if  the  court  disregards  it,  the  court  errs  and  he 
must  preserve  the  errcNr. 

2.  Appellate  Court  Practice— 06/ecfMww  Must  Be  Specific-Ob- 
jections  to  evidence  in  the  court  below  must  be  specific,  and  the  grounds 
of  the  objection  must  be  pointed  out.  The  Appellate  Ck>urt  is  one  of  re- 
view; a  point  not  made  in  the  court  below  can  not  be  made  there. 

8.  Same — Points  on  Bekearing,  Not  in  Original  Brief, — ^A  point  not 
made  in  appellant's  original  brief  can  not  be  made  on  petition  for  re- 
hearing. 

4.  Injunction  Bosdb— Actions  on.  Without  Assesstnent  of  Damages. 
— An  action  lies  on  an  injunction  bond  without  a  previous  assessment  of 
damages  by  a  chancellor. 

Debt.— In  the  Superior  Court  of  Cook  County,  on  appeal  from  a  jus- 
tice of  the  peace;  the  Hon.  Jonas  Hutchinson,  Judge,  presiding.  Trial 
by  the  court;  finding  for  plaintiff;  appeal  by  defendant.  Heard  in  this 
court  at  the  October  term,  1894,  and  affirmed,  (pinion  filed  February 
12,  1895. 

John  N.  Jemison,  attorney  for  appellant. 
GoLDziEE  &  Rodoers,  attomevs  for  appellees. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

June  25,  1891,  Druiding  recovered  before  a  justice  a  judg- 
ment for  $120  and  costs  against  one  Gerarty,  who,  instead 
of  appealing  while  there  was  yet  time,  obtained  an  injunc- 
tion to  restrain  the  collection  of  the  judgment,  and  gave  a 
bond  with  the  appellant  as  surety.  That  case  is  reported  in 
44  111.  App.  440.  The  bond  was  not  conditioned,  as  Sec.  8, 
Ch.  69,  "  Injunctions,"  requires,  to  pay  the  judgment,  but 
only  to  pay  such  cbsts  and  damages  as  should  be  awarded. 

The  appellant  is  a  surety  and  only  bound  by  the  letter  of 
the  bond;  but  when  sued  upon  it,  he  must  make  his  defense 
in  such  manner  that  if  the  court  disregards  the  defense,  the 
court  errs.  And  he  must  preserve  the  evidence  of  the  error, 
if  the  court  does  err,  in  such  manner  that  the  error  can  be 
corrected  by  a  court  of  review.  Neglecting  these  precau- 
tions^ he  must  abide  the  judgment  of  the  court. 
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Now  the  declaration  shows  a  breach  of  the  condition  of 
the  bond,  in  not  paying  costs  awarded;  and  also  claims  the 
non-payment  of  the  judgment  as  damages. 

On  the  trial  before  the  court  withott  a  jury,  Mr.  Waters, 
being  the  appellees'  attorney,  and  putting  in  evidence  the 
transcript  of  the  justice,  and  the  record  of  the  court  by 
which  the  injunction  was  issued  and  dissolved,  thereby  show- 
ing the  same  damages  as  the  appellees  would  have  been 
entitled  to,  had  the  bond  been  properly  conditioned,  the 
appellant's  attorney  said :  "  We  will  compare  those  items, 
Mr.  Waters,  and  see  if  I  have  them  right;"  and  then  said  to 
the  court,  "  I  now  repeat  my  objection  to  the  evidence  as 
not  supporting  the  declaration,  and  incompetent,  insufficient 
and  immaterial."    Such  an  objection  raises  no  question  here. 

So  much,  at  least,  of  that  evidence,  as  showed  the  costs 
awarded,  was  competent,  material,  and  in  support  of  the  dec- 
laration. Nowhere  did  the  counsel  single  out  the  objection- 
able part  and  object  to  it  alone.  Nowhere  did  he  call  the 
attention  of  the  court  to  the  form  of  the  condition  of  the 
bond,  and  that  some  portion  of  the  evidence  did  not  fit. 
Thompson  on  Trials,  Sec  693,  et  seq. 

And  in  no  way,  either  by  objecting  to  the  amount  of  the 
finding,  or  on  a  motion  for  a  new  trial,  did  he  endeavor  to 
show  to  the  court  that  damages  claimed  or  allowed  were 
not  within  the  condition. 

This  is  a  court  of  review.  A  point  not  made  below  can 
not  be  made  here.  Keely  v.  City  of  Chicago,  148  111.  90; 
Koseboom  v.  Whittaker,  132  111,  91;  Joseph  v.  Fisher,  3 
Scam.  137. 

Whether  the  judgment  is  in  the  right  form  is  not  ques- 
tioned by  the  assignments  of  error,  nor  shown  by  the  ab- 
Btracty  and  complaint  of  it  in  the  brief  goes  for  nothing. 

The  judgment  is  afiirmed. 

Gary,  J.,  ok  rbheabino. 

The  appellant  petitions  for  a  rehearing,  making  the  point 
that  no  action  lies  to  recover  damages  sustained  by  an  in- 
junction, unless  they  have  been  awarded  by  the  chancellor 
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on  dissolving  it;  citing  Russell  v.  Rogers,  56  111.  176;  Brown- 
field  V.  Brovvnfield,  58  111.  152,  and  Mc Williams  v.  Morgan, 
70  111.  551. 
There  are  two  good  reasons  for  denying  his  petition: 
First,  that  point  was  not  made  in  the  court  below,  nor  in 
the  original  brief  here  of  appellant.     The  court  will  not 
grant  a  rehearing  upon  a  point  made  for  the  first  time  in 
the  petition  for  a  rehearing.     Gaines  v.  Williams,  146  111. 
450;  People  v.  Harrison,  150  111.  122;  Hewett  v.  Griswold, 
46  111.  App.  269. 

Second,  though  from  1861  to  1874,  the  law  was  as  the 
petition  states  it  now  to  be,  yet,  before  1861  the  law  was, 
and  since  1874  the  law  has  been,  and  now  is,  the  other 
way.  Linington  v.  Strong,  8  111.  App.  384.  The  petition  is 
denied. 


Henry  Yocke  y.  Claudius  Peters. 

1.  Absi!R  ACTS— Index -^Insufficiency. — An  abstract  which  is  but  an 
index  is  insufficient. 

2.  Statute  OP  Frauds— PT^ia^  J«  Not  Within.—A  contract  for  an 
agreed  compensation  or  commission  for  business  brought  to  a  firm  of 
lawyers,  which  might  have  been  done  witliin  a  year  from  the  time  of 
making  it,  is  not  within  the  statute  of  frauds. 

3.  Contract^— For  a  Commisfdon  on  Business  Brought  to  A  ttorneys* 
— A  contract  for  an  agreed  compensation  or  commission  upon  business 
brought  to  a  firm  of  attorneys  is  not  contrary  to  public  policy. 

4.  Verdicts — Contrary  to  the  Etndence.  —While  the  Appellate  Court 
may  be  of  the  opinion  that  a  verdict  should  have  been  for  the  other 
party,  yet,  where  the  evidence  is  conflicting  and  with  a  slight  preponder- 
ance in  favor  of  either  party,  it  will  not  disturb  it. 

Assampsit,  for  services  commenced  in  justice*s  court.  Appeal  from 
the  Ciircuit  Court  of  Cook  County;  the  Hon.  Richard  W.  Cufpord, 
Judge,  presiding.  Submitted  at  the  March  term,  1895,  of  this  court 
Affirmed.    Opinion  filed  April  22,  1895. 

Thomas  J.  Holmes,  attorney  for  appellant. 

J.  G.  Grossbbro,  attorney  for  appellee. 

Mr.  Presiding  Justice  "Waterman  delivered  the  opinion 
OF  THE  Court. 


/ 
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This  was  a  suit  to  recover  an  alleged  commission  for 
bringing  business  to  a  firm  of  lawyers.  The  abstract  of  the 
record  after  setting  forth  the  evidence  in  the  case  concludes 
as  follows : 

41.    Instructions  to  the  jury. 

41.  Finding  of  the  jury. 
41-2.    Motion  for  a  new  triaL 

42.  Overruling  of  the  motion. 
Entering  up  judgment  on  the  verdict. 

43.  Certificate  of  judge. 

44.  Stipulation  as  to  bill  of  exceptions. ' 
45-6.     Bond. 

47.  Certificate  of  the  clerk. 

48.  Assignment  of  errors. 

Such  an  abstract  leaves  no  question  for  our  consideration 
except  that  of  the  admission  and  the  sufficiency  of  the  evi- 
dence; as  to  all  else  the  abstract  is  but  an  index.  Ward  v. 
Stanley,  41  111.  App.  417. 

We  do  not  regard  the  statute  of  frauds  as  having  any 
bearing  upon  this  case.  The  action  is  really  for  an  agreed 
compensation  or  commission  for  business  brought  to  appel- 
lants. 

All  that  was  undertaken  by  appellee  might  have  been 
done  within  a  year,  and  seems  to  have  been  performed  within 
that  period  from  the  time  promise  was  made  to  him.  As  to 
which  see  Walker  v.  Johnson,  96  U.  S.  424;  Swanzey  v. 
Moore,  22  111.  63. 

This  suit  is  not  to  compel  the  carrying  out  of  an  agree- 
ment but  to  recover  for  work  done. 

According  to  the  testimony  of  the  appellee,  appellants 
first  promised  him  a  commission  for  business  brought,  and 
then  accepted  the  business. 

Whatever  courts  may  have  in  former  times  held  as  to  such 
agreements,  the  Supreme  Court  of  this  State  long  ago  re- 
fused to  consider  contracts  by  lawyers  for  contingent  fees 
as  contrary  to  public  policy;  if  such  are  not,  we  do  not 
think  that  an  agreement  to  bring  business  to  a  lawyer  can 
be  so  regarded.     Dunne  v.  Herrick,  37  111.  App.  180. 

Courts  have  a  discretion  as  to  the  admission  of  evidence 
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out  of  its  order,  which  is  very  seldom  interfered  with  by  a 
reviewing  tribunal. 

Our  own  opinion  is  that  the  jury  should  have  returned  a 
verdict  for  the  defendants.  The  evidence  is  conflicting  to 
that  extent  and  with  so  slight  a  preponderance  in  favor  of 
either  party,  that  we  do  not  feel  warranted  in  reversing  the 
judgment  which  the  Circuit  Court  has  rendered  upon  the 
verdict.    It  is  therefore  affirmed. 

Further  opinion  on  rehearing  by  Mr.  Presiding  Justice 
Waterman. 

Appellant,  seeming  to  be  of  the  opinion  that  this  case  is 
the  only  instance  in  which  we  have  refused  to  consider  such 
portions  of  the  record  as  are  not  abstracted,  attention  is 
called  to  the  case  of  Woven  Cord  Bed  Spring  Co.  v.  Cox- 
edge,  60  111.  App.  334,  and  cases  there  cited;  also  to  John 
B.  Mailers  v.  Crane  Elevator  Co.,  57  111.  App.  283. 

This  case  comes  to  this  court  with  the  verdict  of  the  jury 
approved  by  the  judge  of  the  court  below.  He  saw  and 
heard  the  witnesses  testif v:  we  have  only  a  written  record, 
from  which,  as  before  sUted,  we  think  that  the  venlict 
should  have  been  for  the  defendant.  The  trial  judge  hav- 
ing opportunities  that  we  have  not,  has  rendered  judgment 
upon  the  verdict,  and  in  the  conflict  of  evidence  we  do  not 
feel  warranted  in  reversing  the  judgment. 

The  petition  for  rehearing  is  denied. 


William  Harlev  and  Alfred  Harlev  v.  David  Weiner. 

1.  Instructions —  Where  the  Evidence  is  Conflicting,— 'Wheare  the 
evidence  upon  the  trial  of  an  issue  of  fact  is  conflicting,  it  is  highly  nec- 
essary that  the  instructions  should  be  reasonably  free  from  error. 

2.  Same — Error  to  Assume  the  Existence  of  Fact, — An  instruction 
which  assumes  the  existence  of  a  controverted  fact,  is  erroneous. 

Replevin. — ^Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Frank  Baker,  Judge,  presiding.  Submitted  at  the  March  term,  1895, 
of  this  court.    Reversed  and  remanded.    Opinion  filed  April  22,  1895. 

John  J.  Coburn  and  Lawrencb  M.  Ennis,  attorneys  for 
appellants;  Hbnby  M.  Cobubn,  of  counsel. 
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Jakes  B.  Muib  and  Robert  H.  Vickers,  attorneys  for 
appellee. 

Mb.    Justicb    Shepabd  delivered  thb  opinion  op  the 

COUBT. 

This  was  an  action  of  replevin  brought  by  the  appellee 
against  the  appellants  to  recover  possession  of  1,000  cords  of 
wood  and  100  logs. 

The  said  property  was  taken  under  the  replevin  writ>,  and 
the  judgment  was  that  the  appellee  have  and  retain  the 
same,  and  that  he  recover  his  damages  of  $84  and  costs. 

It  may  be  assumed  that  the  appellant^  had  a  contract 
with  the  Sanitary  District  trustees  to  perform  certain 
work  on  the  main  drainage  canal,  which  necessitated  the 
removal  by  them  from  a  certain  portion  of  the  right  of 
wav  for  said  canal,  of  all  timber,  stumps,  brush,  etc., 
thereon  growing  or  standing. 

On  January  18,  1893,  they  made  a  contract  with  one 
Nelson  Bleau  to  do  that  work,  whereby  Bleau  was  to  pay 
appellants  $2,500.10  from  time  to  time  as  demanded,  and 
was  to  have  all  the  timber,  brush  and  materials  taken  from 
the  land,  the  appellants  reserving  for  themselves  a  lien 
upon  such  timber,  etc.,  until  said  $2,500  should  be  fully 
paid  to  them. 

By  a  writing,  dated  March  10,  1893,  the  appellee  made  a 
proposition,  not  addressed  to  any  one  by  name,  to  cut  and 
remove  all  logs,  trees  and  brush  remaining  on  said  land,  in 
consideration  of  having  "  all  remaining  wood  left  on  said 
section,"  and  to  pay  $100  *'  for  all  wood  cut  up  to  this  date." 
By  the  proposition ' appellee  agreed  to  do  the  work  "in  a 
manner  best  suited  to  Harlev  &  Son  (the  appellants),  con- 
tractors for  said  section." 

Bleau  indorsed  on  the  back  of  the  written  proposition, 

as  follows:    "We  accept  the  within  proposition  of  David 

Weiner. 

Nelson  Blbait.  - 

Authorized  by  Harlev  &  Son  to  make  the  agreement." 

For  the  $100  so  specified,  the  appellee  executed  and  de- 
livered his  promissory  note,  payable  to  the  order  of  Bleau, 
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thirty  days  after  date,  and  paid  the  note  on  April  24, 
1893. 

Trouble  arose  between  appellants  and  appellee  because 
the  latter  refused  after  having  cut  the  wood,  to  pull  the 
stumps,  claiming  that  such  was  not  his  duty  under  his  con- 
tract, and  appellants  stopped  the  appellee  from  removing 
the  wood  that  remained  on  the  ground,  and  which  was  the 
subject  of  the  replevin.  Notwithstanding  the  appellants 
reserved  a  lien  upon  the  wood,  etc.,  by  the  terms  of  the 
contract  with  Bleau,  dated  January  18th,  it  was  competent 
for  them  by  ^subsequent  arrangement  with  Bleau  to  author- 
ize the  contract  of  March  10th  with  the  appellee,  or  to  ratify 
it  after  it  was  made.  There  was  much  evidence  heard  on 
both  sides,  touching  both  the  authority  of  Bleau  by  the  ap- 
pellants to  make  the  contract  of  March  10th  with  the  ap- 
pellee, and  the  inducement  to  appellee  under  such  authority 
to  enter  into  said  contract,  and  touching  appellant's  subse- 
quent knowledge  and  ratification  of  it,  and  such  evidence 
was  most  conflicting  in  its  character. 

The  questions  arising  upon  the  evidence  were  of  a  kind 
peculiarly  within  the  province  of  a  jury,  and  the  evidence 
being  conflicting,  the  verdict  of  the  jury  would  be  final,  and 
treated  as  conclusive  in  an  appellate  tribunal,  if  the  cause 
had  been  submitted  to  the  jury  upon  proper  instructions. 
It  is  hardly  necessary  to  say  that  facts  are  for  the  jury  and 
not  for  the  court,  and  therefore,  when  the  trial  judge 
refused  each  and  all  of  the  instructions  asked  by  the  defend- 
ants, and  of  his  own  motion  prepared  and  gave,  as  his  own, 
to  the  jury,  a  substitute  for  the  defendant's  instructions,  it 
was  highly  necessary  that  such  an  instruction  should  be 
reasonably  free  from  error,  and  should  not  tell  the  jury 
what  the  fact  was  upon  a  vital  issue  in  the  case. 

As  already  said,  it  was  a  controlling  issue  in  the  case 
whether  the  contract  of  March  10th,  that  Bleau  made  with 
the  appellee,  was  authorized  by  the  appellants.  Eecogniz- 
ing  the  importance  of  that  issue,  the  judge  in  his  instruc- 
tion says :  "  It  is  therefore  important  for  you  to  consider 
the  effect  of  this  contract  of  March  10, 1893,  upon  the  riglits 
of  the  defendants,  Harlev  &  Son,  and  authorized  by  themy^ 
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etc.  The  italics  are  ours.  The  whole  context  is  obscure 
(see  Haskin  v.  Haskin,  41  111.  197),  but  need  not  be  quoted, 
for  read  as  the  average  jury  would  read,  or  understand  if 
read  to  them,  this  was  equivalent  to  telling  them  that  the 
contract  referred  to  was  authorised  by  appellants — ^a  most 
important  and  determinative  fact  in  the  case. 

We  not  infrequently  have  some  reason  to  guess  that 
records  brought  to  this  court  do  not  speak  the  verity  .that 
the  law  clothes  them  with,  and  being  familiar,  as  we  are, 
with  the  legal  acumen  of  the  learned  trial  judge  we  may 
guess  so  in  this  instance,  but  doing  so  does  not  avail. 

Notice  of  the  defect  in  the  instruction  has  been  promi- 
nently urged  upon  us  by  appellant's  counsel  in  their  brief, 
and  no  attempt  has  been  made  to  cure  the  record  by  amend- 
ment if  it  were  susceptible  of  cure,  and  we  must  reverse  the 
judgment  for  that  error,  if  for  no  other.  Other  errors  have 
been  urged,  which  are  not  likely  to  occur  on  another  trial, 
even  though  they  exist  here  now,  and  we  consequently  omit 
discussion  of  them. 

The  judgment  of  the  Circuit  Court  will  be  reversed  and 
the  cause  remanded. 

Beversed  and  remanded. 


National  Bank  of  Illinois  and  George  Schneider  t.  Mary 

8.  Baker. 

1.  Appellate  CtocjRT  Peactice— Variance*  to  he  Pointed  Out,— A 
party  Utigant  who  relies  upon  a  variance  between  the  pleadings  and  the 
proofs,  must  point  it  out;  the  oourt  wiU  not  hunt  for  it. 

2.  Same — Questions  Not  Raised  in  the  Court  BeUno, — ^A  question  not 
raised  in  the  court  below,  can  not  be  raised  in  the  Appellate  Court. 

8.  Interest — As  Damages  on  Appeal, — Where  money  belonging  to  a 
party  litigant  is  tied  up  by  an  appeal,  deprivinir  such  party  of  its  use,  it 
IS  proper  to  allow  interest  on  the  same  as  damages,  under  the  condition 
of  the  appeal  bond. 

Debt,  on  penal  bond.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Nathaniel  C.  Sears,  Judge,  presiding.  Submitted 
at  the  March  term,  1895,  of  this  coiirt.  Affirmedt  Opinion  filed  April 
92, 1895. 
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Matthew  P.  Beady,  attorney  for  appellants. 

Me.  Justice  Gaet  deliveeed  the  opinion  of  the  Court. 

This  is  an  action  of  debt  on  the  bond  given  by  the  bank 
in  National  Bank  of  Illinois  v.  Baker,  27  111.  App.  356,  128 
111.  533,  on  appeal  from  the  Indgment  of  this  court.  The 
abstract  shows  that  when  the  bond  was  offered  in  evidence, 
the  appellants  objected  that  it  was  variant  from*  that  de 
scribed  in  the  declaration,  and  they  repeat  that  objection  in 
the  brief  here,  nearly  in  the  same  words,  but  neither  there 
nor  here  was  or  is  there  any  specification  of  any  variance. 
IVe  shall  not  hunt  for  it.  Jf elson  v.  Smith,  54  111,  App. 
345;  Hess  v.  Eosenthal,  55  111.  App.  324. 

The  real  question  in  the  case  is  whether,  under  a  condition 
to  "pay  the  amount  of  any  judgment,  costs,  interest  and 
damages  rendered  against  it  in  said  Supreme  Court,  and  all 
damages  that  shall  be  sustained  by  said  Mary  S.  Baker,  by 
reason  of  said  appeal  from  the  Appellate  Court  to  the  Su- 
preme Court,"  she  is  entitled  to  recover  interest  on  the  sum 
over  $4,000,  which  other  parts  of  the  condition  show  were 
stayed  in  the  hands  of  the  clerk  of  the  Superior  Court  by, 
first,  the  appeal  to  this  court,  and  next  to  the  Supreme 
Court. 

If  she  is  entitled  to  any  interest,  the  amount  allowed,  not 
being  made  a  question  below,  can  not  be  hero,  ev^n  if  it  were 
assigned  in  terms  for  error,  which  it  is  not.  Leyenberger 
v.  Rebanks,  55  111.  App.  441;  Heffron  v.  Brown,  54  111.  App. 
377;  Giffert  V.  McGuern,  51  111.  App.  387. 

The  statute  relating  to  interest  has  nothing  to  do  with 
this  case  except  furnishing  a  rate  if  she  be  entitled  to  in- 
terest as  "  damages  "  under  the  condition  of  the  bond. 

The  reason  given  in  Chi.  &  N.  W.  E.  E.  v.  Schultz,  65 
111.  421,  for  allowing  interest  upon  the  value  of  a  colt  killed, 
by  negligence,  viz.,  that  the  owner  was  entitled  to  compen- 
sation, applies  here.  She  "  has  not  had  the  money  or  its 
use  since"  it  was  tied  up  by  the  appeal. 

That  is  a  damage  to  her,  and  by  contract  they  are  boutid 
to  pay  the  damage  she  sustained.    The  judgment  is  affirmed. 
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Mears  v.  O'Dcmoghue. 


Charles  Mears  t.  S.  Ella   O'Donoghue^  Executrix  of 

Sobert  W.  Smith. 

1.  Contracts— Kw  Services  by  the  Year-— Presumption  as  to  Con- 
tinuanoe, — The  terms  of  a  yearly  contract, for  services  will  be  presumed 
to  contmue  from  year  to  year,  so  long  as  the  employment  lasts,  unless 
the  contrary  is  shown,  and  in  the  absence  of  sufficient  evidence 
to  show  a  change  in  the  terms  of  the  employment,  proof  of  the  original 
contract  will  limit  the  right  of  recovery  to  the  yearly  salary  at  the  orig- 
inal rate.  « 

2.  EviDENCB — Indirectly  Tending  to  Estdbliah  the  Issue. — On  the 
trial  of  an  issue  of  fact  as  to  whether  a  contract  was  for  services  at  a 
yearly  salary  or  general.,  for  what  the  same  were  seasonably  worth,  it  is 
error  to  exclude  testimony  showing  what  the  contract  was  at  the  begin- 
ning, upon  the  ground  that  such  testimony  does  not  cover  the  period  for 
which  the  suit  is  brought.  ' 

ABsampsf t,  for  legal  services.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Abnbr  Smith,  Judge,  presiding.  Submitted  at 
the  March  term,  189^,  of  this  court  Reversed  and  remanded.  Opin- 
ion filed  April  22, 1895. 

Henby  C.  Noyks,  attorney  for  appellant 
Frank  A.  Johnson,  attorney  for  appellee. 

Mb.   Justice  Shepard    delivered  the  opinion  op  the 

CJOUBT. 

This  was  an  action  brought  by  the  executrix  of  Robert 
W.  Smith,  a  deceased  member  of  the  bar,  for  a  balance  due 
on  an  account  for  legal  services  rendered  to  appellant  from 
November  1, 1882,  to  May  25,  1888. 

It  was  stipulated  that  the  itemized  statement  of  account 
shown  in  the  transcript  of  record  was  a  correct  transcript 
of  the  items  of  charges  against  and  credit  to  appellant,  and 
of  the  dates  thereof  as  made  by  the  decedent,  Smith,  in  his 
lifetime,  in  the  book  of  original  entry  kept  by  him,  and  that 
the  said  items  are  entered  in  the  same  manner  as  similar 
^' terns  with  other  of  his  clients,  and  that  said  book  was  kept 
in  the  regular  and  customary  manner  of  keeping  day  books 
or  of  original  entry,  and  that  there  is  nothing  in  the  con- 
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tents  or  appearance  of  said  book  which  tends  to  cast  any 
suspicion  thereon  or  upon  the  items  therein  of  charge 
against  or  credit  to  said  appellant,  and  that  so  far  as  said 
book  is  conoertied,  it  shows  that  charges  were  regularly- 
made  by  said  Smith  against  appellant,  for  services  rendered 
by  Smith  in  precisely  the  same  manner  as  they  were  made 
by  him  against  other  clients  who  made  settlements  by  said 
book. 

The  account  shows  two  hundred  and  thirty-eight  items  of 
charge  for  services,  ranging  in  amounts  charged  from  three 
dollars  to  seventy-j&ve  dollars*  and  covering  the  whole  of 
said  period  of  five  and  a  half  years,  aggregating  a  total  sum 
of  $1,981. 

.  The  credits  shown  were  admitted  to  be  correct  in  dates 
and  amounts,  and  with  but  one  exception  appear  as  "  By 
cash  on  account."  The  single  exception  under  date  of 
November  2,  1883,  is : 

"  By  cash  in  full  for  examination  of  Andrews  abstract, 
$25."^  Those  credits  were  of  $100,  September  14,  1883; 
$300,  October  14,  1884;  $200,  June  19,  1885;  $300,  August 
1,  1886;  $150,  June  21,  1887,  making  in  all  $1,075. 

The  defense  to  the  action  was  that  about  the  year  1865 
the  appellant  employed  Smith  (to  quote  from  appellant's 
brief)  "  as  his  attorney  to  attend  to  his  law  business  in  the 
city  of  Chicago  upon  a  salary  of  $200  per  year.  Appellant 
claims  that  he  has  always  paid  Smith  at  that  rate,  as  his 
salary,  and  that  there  is  only  due  the  appellee  the  sum  of 
$38.88."  Appellant  also  says  in  his  brief:  "  The  account 
so  far  as  services  are  concerned,  is  not  disputed;  neither  is 
it  disputed  as  to  the  credits  allowed  in  said  account.  *  * 
*  The  only  question  before  this  court,  is :  Was  Smith 
doing  business  for  Charles  Mears  upon  a  salary  of  $200  a 
year,  commencing  in  1865  and  ending  in  1888,  or  was  he 
doing  business  by  the  job,  as  shown  by  the  account  from 
November  1,  1882,  to  May  25,  1888  ? " 

There  is  no  evidence  that  Smith  kept  any  account  of  serv- 
ices rendered  appellant  prior  to  November  1,  1882. 

A  verdict  was  rendered  and  judgment  entered  for  $854 
in  favor  of  appellee. 
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On  the  trial  one  Stimpson  was  called  as  a  witness  for 
appellant.  He  had  been  bookkeeper  for  appellant  from 
1865  until  1872,  and  again  from  June,  1888,  until  July,  1892. 
The  account  sued  on,  it  will  be  remembered,  began  Novem- 
ber 1, 1882,  and  ended  May  26,  1888,  during  no  part  of 
which  period  was  Stimpson  in  appellant's  employment. 

The  appellant  offered  to  prove  by  Stimpson  what  the 
arrangement  or  contract  was  between  Smith  and  the  appel- 
lant when  the  relationship  of  attorney  and  client  between 
them"  first  began  in  1865,  and  that  such  contract  was  con- 
tinued tmtil  1872,  but  such  evidence  being  objected  to  by 
^  the  appellee  was  excluded,  apparently  upon  the  ground  that 
it  did  not  cover  the  period  following  the  cominencement  of 
the  services  for  which  the  suit  was  brought. 

There  was  testimony  by  one  Brown,  a  bookkeeper  for 
appellant,  from  187^  to  1888,  that  tended  to  prove  that  dur- 
ing those  years  Smith  rendered  the  services  sued  for,  under 
the  claimed  contract. 

The  majority  of  the  court  are  of  opinion  that  it  was  error 
to  exclude  proof,  by  the  witness  Stimpson,  of  the  terms  of 
the  original  contract  entered  into  between  Smith  and  the 
appellant,  in  1865,  under  the  rule  of  law  laid  down  in 
numerous  cases,  that  the  terms  of  a  yearly  contract  for 
services  will  be  presumed  to  continue  from  year  to  year, 
so  long  as  the  employment  lasts,  unless  the  contrary  is 
shown;  and  that  in  the  absence  of  sufficient  evidence  to  show 
a  change  in  the  terms  of  Smith's  employment,  such  proof  of 
the  original  contract  would  limit  the  right  of  appellee's  re- 
covery to  the  sum  of  Smith's  yearly  salary  at  the  original 
rate  for  the  years  sued  for.  Beeston  v.  Collyer,  4  Bingham 
617;  McKinney  v.  Peck,  28  111.  174;  Grover  &  Baker  v. 
Bulkley,  48  III.  189;  Moline  Plow  Co.  v.  Booth,  17  111.  App. 
574. 

This  is  but  an  application  of  the  general  principle  that  a 
state  of  facts,  continuous  in  its  nature,  once  shown  to  exist, 
is  presumed  to  continue  until  a  change  is  shown.  The 
writer  of  this  opinion,  agreeing  with  that  legal  projx)sition, 
thinks  there  is  in  the  record  sufiicient  evidence  to  overcome 


348  Appellate  Couets  op  Illinois. 

— 

Vol.  58.]  Hears  v.  O'Douoghue. 

a  legal  presumption  that  such  contract  was  continued  from 
the  time  when  this  account  was  opened,  in  1882,  until  it 
ended  in  1888.  This  account,  commencing  in  1882,  appears 
to  have  been  the  first  account  that  Smith  ever  kept  with 
the  appellant,  although  it  is  admitted  that  he  had  performed 
legal  services  for  appellant  continuously  for  a  period  of 
seventeen  years  preceding.  From  that  time  it  was  kept 
with  the  utmost  minuteness,  showing  the  great  majority  of 
the  entries  to  have  been  for  services,  for  which  but  $3  and 
$5  were  respectively  charged,  and  that  only  twenty-two 
out  of  the  whole  number  of  two  hundred  and  thirty-eight 
entries,  were  for  services  for  which  over.  $10  was  charged. 

There  is  also  the  special  credit  of  $25,  already  mentioned, 
for  fees,  for  examining  an  abstract  of  title,  which,  unex- 
plained, seems  to  indicate  that  services  of  a  like  kind,  for 
which  there  are  in  the  account  numerous  charges,  were 
understood  by  the  parties  not  to  be  within  their  contract,  if 
there  was  one. 

The  great  variety,  also,  of  the  services  charged  for,  in- 
cluding consultations  concerning  foreign  suits,  the  collection 
of  insurance  money,  the  signing  bonds  by  appellant  as  se- 
curity for  third  persons,  the  formation  of  corporations, 
security  for  loans  by  appellant,  the  leasing  and  selling  of 
real  estate,  amendments  to  laws  in  another  State,  besides 
examination  of  abstracts  of  title,  the  beginning  and  trial  of 
suits  and  general  consultations,  tend  to  give  rise  to  pre- 
sumptions that  the  original  contract  had  been  changed  by 
the  parties. 

The  writer  thinks  that  taking  into  consideration  all  these 
circumstance,  a  sufficient  presumption  of  a  change  in  the 
contract  relations  of  the  parties  arises  to  overcome  the  pre- 
sumption that  would  arise  in  favor  of  appellee's  contention, 
if  it  were  proved  that  the  original  contract,  as  claimed,  ex- 
isted from  1865  to  1872,  and  that,  therefore,  the  exclusion 
of  Stimpson's  testimony  worked  no  substantial  injury  to  the 
appellant. 

But  the  majority  of  the  court  being  of  the  opinion  first 
stated,  the  judgment  will  be  reversed  and  the  cause  re- 
manded. 
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Farmers  &  Mercbants  Bank  r.  Albert  C.  Ai*nold^  Zai^ba- 
riab  C.  Proctor  and  Lyman  W.  Arnold. 

1.  Chattel  MoRTOAOBS —Jfacltf  in  Miaaouri-^Rights  of  Parties  Un- 
der,— The  rights  of  parties  claiming  under  a  chattel  mortgage  made  in 
Miasouri,  are  governed  by  the  law  of  that  State. 

2.  Same— /denfi^  of  the  Property.— The  identity  of  the  property 
covered  by  a  chattel  mortgage  may  be  shown  by  paroL 

Bill  for  an  Aeeonntliig,  etc.— Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Wiluam  O.  Ewinq,  Judge,  presiding.  Sub- 
mitted at  the  March  term,  1895,  of  this  court.  Affirmed.  Opinion  filed 
April  22, 1895. 

W.  A.  Hamilton,  attorney  for  appellant. 

Francis  A.  Riddle  and  Fbank  B.  Dyche,  attorneys  for 
appellees. 

Me.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  appellant  filed  a  bill  to  obtain  the  proceeds  of  sixty- 
eight  head  of  cattle  sold  by  the  firm  of  Arnold,  Proctor  & 
Co.,  commission  merchants  at  the  stock  yards  in  Chicago. 

It  is  certain  that  the  cattle  were  shipped  from  Missouri  to 
the  firm,  by  one  Lyman  W.  Arnold,  in  the  name  of  his 
mother-in-law,  Sarah  Topping,  for  the  purpose  of  paying 
her  money  that  he  owed  her. 

The  appellant  claims  that  the  cattle  were  part  of  those 
described  in  a  mortgage  by  Lyman  W.  Arnold  to  the  bank, 
upon  "one  hundred  and  thirteen  (113)  head  of  steer  cattle, 
all  dehorned,  thirteen  (13)  of  which  are  *  yearlings,'  coming 
*  twos,'  and  the  remainder  are  '  twos '  and  *  threes,'  all  pur- 
chased by  me  of  McCausland,  Hoag  &  Co.,  of  Chicago,  Illi- 

nois." 

The  rights  of  parties  claiming  under  a  chattel  mortgage 
made  in  Missouri  are  governed  by  the  law  of  that  State, 
and  the  identity  of  the  property  may  be  shown  by  parol. 
Cases  cited  in  Clough  v.  Kyne,  40  111.  App.  234.    But  the 
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obstacle  in  the  way  of  the  appellant  here  is  that  no  such 
proof  is  in  the  case.  There  is  no  testimony  of  what  occurred 
when  the  mortgage  was  made,  other  than  that  of  the  cashier 
of  the  bank,  that  he  then  '^  had  a  man  examine  the  security 
and  he  reported  it  suflBcient."  One  of  the  directors  of  the 
bank  testified  that  he  went  to  **  Shelbina,"  there  saw  a  Mr. 
Lair,  who  showed  a  "  bunch  of  cattle,"  and  said  that  they 
were  *'  the  McCausland  &  Hoag  cattle."  Lair,  as  a  witness, 
denied  that  statement.  The  director  further  testified  that 
he  saw  the  cattle  in  the  stock  yards;  they  looked  like  those 
he  saw  "  in  Shelby  county,"  and  to  the  best  of  his  knowl- 
edge, they  were  the  same.  There  is  no  other  evidence  on 
that  point  for  the  appellant,  except  the  testimony  of  Lyman 
W.  Arnold,  who  said  that  he  did  not  think  that  more  than 
ten  or  twelve  of  the  sixty-eight  could  have  been  "McCaus- 
land &  Hoag  cattle." 

The  dealings  between  the  bank  and  Lyman  "W.  Arnold 
were  many  and  irregular.  Upon  the  whole  testimony  it  is 
argued  by  the  appellees,  not  without  reasonable  ground, 
that  the  mortgage  had  been  paid;  but  we  will  not  determine 
that  point.  The  evidence  shows  that  six  or  seven  months 
after  the  mortgage  was  made,  Lyman  W.  Arnold  and  Lair, 
with  the  assent  of  the  bank,  had  a  transaction  by  which 
Arnold  delivered  to  Lair  about  one  hundred  and  ninety  head 
of  cattle,  among  which  were  about  seventy-five  of  those 
included  in  the  mortgage,  for  which  Lair  gave  to  Arnold 
$5,372  cash  and  a  note  for  $3,000  due  in  one  hundred  days; 
which  was  the  price  of  the  cattle,  if  sold,  as  Arnold  and 
Lair  say  they  were,  at  four  cents  a  pound.  At  the  same 
time' Arnold  and  Lair  agreed  that  at  the  end  of  one  hundred 
days,  Arnold  was  ^to  take  the  cattle  back  at  five  cents  a 
pound,  and  about  one  hundred  days  thereafter,  Arnold  did 
receive  from  Lair  two  hundred  and  ten  cattle,  part  of  them 
at  five  cents  and  part  of  them  at  four  and  a  quarter  cents  a 
pound. 

The  appellant  claims  that  this  transaction  was  only  "  a 
feeding  contract." 

On  this  record  it  can  not  be  told  on  what  ground  the  court 
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below  went  in  holding  that  Mrs.  Topping  was  entitled  to 
the  proceeds  in  controversy;  but  as  there  is  no  affirmative 
evidence  of  identity,  that  which  is  nearest  to  such  evidence 
being  the  testimony  of  Arnold,  that  he  did  not  know  and 
did  not  think,  the  conclusion  of  the  court — ^if  that  was  its 
conclusion — that  the  identity  was  not  made  out,  can  not  be 
held  erroneous. 

And  if  the  transaction  with  Lair,  being  with  the  assent 
of  the  bank,  was  a  sale,  then  the  lien  of  the  mortgage  was 
gone.  Whether  the  specific  findings  of  the  court  in  favor  of 
Mrs.  Topping  are  in  the  right  words  "  is  a  matter  of  no 
consequence."     Potter  v.  Gronbeck,  117  111.  404-9. 

On  this  record  she  seems  to  have  been  entitled  to  the 
money,  as  the  court  decided.  She  is  dead  and  her  adminis- 
trator has  appeared  here  in  her  place. 

The  decree  of  the  Superior  Court  is  affirmed. 


Detroit  Copper  and  Brass  Boiling  Mills  r.  Matthew 

Ledwidge  et  al. 

1.  Courts  op  Eqihtt— 2>o  Not  Settle  Legal  Rights.  —Courts  of  equity 
do  not  assume  to  settle  and  establish  purely  legal  rights;  nor  does  the 
commencement  of  an  attachment  confer  any  right  to  the  aid  of  a  court 
of  chancery.  If  a  discovery  is  needed  in  aid  of  an  attachment,  it  can  be 
had  through  the  means  of  garnishee  process. 

Bill  for  Relief.— Appeal  from  the  Superior  Court  of  Cook  County; 
the  Hon.  Thbodore  Brentano,  Judge,  presiding.  Submitted  at  the 
March  term,  1895,  of  this  court.    Affirmed.    Opinion  filed  April  22, 1895. 

BosENTHAL,  KuBz  &  HiRscHL,  attomeys  for  appellant; 
William  E.  Church,  of  counsel. 

S.  S.  Page,  attorney  for  judgment  creditors. 

Waoneb  &  KsNDiG,  attomeys  for  Ledwidge  and  Bennett. 
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Mr.  Justiob  Shbfard  delivered    the  opinion  of    the 

CoiTRT. 

The  appellant  was  a  contract  creditor  of  the  appellee 
Ledwidge,  and  filed  its  bill  in  equity  against  him,  certain  of 
his  judgment  creditors  bv  confession,  the  sheriff  of  Cook 
county,  and  one  Bennett.  It  was  alleged  that  Bennett  had 
in  his  possession  and  control,  as  a  former  employe  of  Led- 
widge, certain  books  of  account,  records  and  vouchers  of 
Ledwidge,  and  had  knowledge  of  the  names  and  addresses 
of  certain  debtors  to  Ledgwidge  which,  if  disclosed  by  him, 
would  enable  appellant  to  enforc6  an  attachment  which  had 
been  begun  by  appellant  and  was  pending  against  Led- 
widge; that  Ledwidge  had  absconded  and  gone  to  Ireland, 
and  that  said  judgment  creditors  had  received  from  him,  for 
collection,  certain  accounts  under  an  agreement  that  after 
satisfying  their  own  claims  from  such  collections  they, 
the  said  judgment  creditors,  would  send  the  surplus  to  L^- 
widge  in  Ireland^  and  thereby  deprive  appellant  of  all 
opportunity  to  collect  its  debt;  that  said  judgment  creditors 
had  caused  executions  to  be  levied  upon  all  the  stock  in 
trade  and  visible  effects  belonging  'to  Ledwidge,  and  that 
said  sheriff  holds  the  same  under  said  executions;  that  the 
value  of  said  stock  in  trade  was  about  $15,000,  and  that  said 
judgments  of  said  creditors  aggregated  about  $24,000;  and 
the  prayer  of  the  bill  was  that  Bennett  and  the  judgment 
creditors  make  discovery  of  ?uch  books,  records,  accounts 
and  vouchers;  that  a  receiver  be  appointed  for  the  same, 
and  that  said  attachment  writ  be  enforced  against  the  prop- 
erty discovered,  and  for  general  relief. 

A  general  demurrer  to  the  bill  was  sustained  and  the  bill 
dismissed. 

There  are  technical  defects  in  the  bill  which  might  be 
sufficient  to  justify  the  sustaining  of  a  demurrer  to  it,  but 
we  overlook  them  in  order  to  pass  upon  the  main  question 
contended  for  by  the  appellant,  that  Ledwidge,  having 
absconded  and  gone  beyond  the  seas,  so  that  it  is  impossible 
for  process  to  be  served  and  ^judgment  obtained  against  him, 
and  all  his  tangible  property,  less  in  value  than  the  amount 
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of  the  executions,  having  been  seized  by  his  judgment  cred- 
itors, the  bill  should  be  sustained  in  order  that  Bennett  and 
the  judgment  creditors  should  be  compelled  to  discover  who 
the  debtors  of  Ledwidge  are,  to  the  end  that  they  could  be 
subjected  to  attachment  or  garnishment  proceedings  in  favor 
of  appellant 

The  disposition  to  extend  equity  jurisdiction  has,  so  far 
as  we  are  advised,  never  been  exercised  to  the  limits  asked 
by  this  bilL 

There  is  no  allegation  in  the  bill  of  any  trust  or  lien 
relationship,  and  there  is  no  pretense  of  any  equitable  ele- 
ment in  the  debt  owed  by  appellant;  neither  is  there  any 
fraud  charged  against  Ledwidge  or  the  appellees.  It  is 
simply  the  case  of  an  indebtedness,  which  arose  in  the  or- 
dinary course  of  selling  goods  on  credit  to  one  in  trade, 
and  the  going  by  the  purchaser  beyond  the  reach  of  legal 
process. 

Courts  of  equity  do  not  assume  to  settle  and  establish 
purely  legal  rights,  nor  does  the  commencement  of  an  attach- 
ment suit  confer  any  right  to  the  aid  of  a  court  of  chancery. 
If  discovery  is  needed  in  aid  of  the  attachment,  it  can  be 
had  through  the  means  of  garnishee  process.  Bigelow  v. 
Andress,  31  IlL  322. 

The  contention  of  the  appellant  that  the  elements  involved 
make  of  this  case  an  exception  to  the  established  rule  often 
reiterated  in  this  State,  is  best  answered  in  Dormueil  v. 
Ward,  108  UL  216,  wherein  it  is  said : 

"  These  so-called  exceptions,  when  properly  understood, 
are  rather  nominal  than  real^  for  a  bill  of  this  character 
will  not  lie  in  any  case  where  the  claim,  as  it  is  here,  is  a 
purely  legal  demand.  In  all  cases  where  such  a  bill  has 
l)een  maintained,  the  claim  of  the  complainant  has  had  some 
equitable  element  in  it,  such  as  a  trust,  or  the  like."  See 
also  Swan  Land  &  Cattle  Co.  v.  Frank,  148  U.  S.  603. 

The  judgment  of  the  Superior  Court  will  be  affirmed. 

Vol.  LYm  » 
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Frank  M.  Block  t.  Swift  &  Company. 

1.  Vbrdict— fF^cn  Directed  for  the  Defefidant—U  the  evidence, 
with  all  the  inferenceB  which  the  jury  can  justifiably  draw  from  it,  is 
legally  insufficient  to  support  a  verdict  for  the  plaintiff,  it  is  proper  f6r 
the  judge  to  take  the  case  from  tlie  jury  by  an  instruction  to  find  for  the 
defendant. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Frank  Baker,  Judge,  presiding. 
Submitted  at  the  March  term,  1805,  of  this  court.  Affirmed.  Opinion 
filed  April  22,  1895. 

Case,  Hogan  &  Cabs,  attorneys  for  appellant. 

John  A.  Post,  attorney  f or  api^ellee;  Samuel  S.  Page,  of 
counsel. 

Mb.   Justice  Shepard  delitebed   the  opinion   of  the 

OOUET. 

This  was  an  action  for  a  personal  injury  received  by  the 
appellant,  who  w^as  an  employe  of  the  appellee,  an  Illinois 
corporation,  engaged  in  the  business  of  packing  and  ship- 
ping pork,  beef,  etc.     i 

At  the  conclusion  of  the  plaintiff's  case,  the  court  in- 
structed the  jury  to  find  for  the  defendant,  and  a  verdict 
of  not  guilty  was  accordingly  returned,  and  judgment  was 
entered  upon  the  verdict. 

This  appeal  calls  in  question  the  correctness  of  that  judg- 
ment. 

The  appellant  worked  twelve  weeks  for  the  appellee, 
before  the  injury  was  received,  in  "  trucking  hams."  The 
injury  he  received  resulted  in  the  loss  of  one  of  his  legs  by 
amputation. 

In  their  brief,  counsel  for  appellant  have  stated  the  facts 
as  disclosed  by  the  evidence,  as  follows : 

"  Appellant  was  working  in  the  packing  house  of  appellee 
trucking  hams,  and  in  the  line  of  his  duty  was  engaged  in 
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taking  up  upon  a  freight  elevator,  a  truck  load  of  hams; 
the  elevator  was  operated  at  the  time  of  the  accident  by  a 
man  in  charge  thereof,  who  was  stationed  on  the  fourth 
floor,  and  who  pulled  a  lever  to  run  it;  this  operator  was 
not  on  the  elevator  at  all,  but  remained  on  the  fourth  floor, 
and  worked  the  elevator  up  and  down  by  the  lever  on  the 
fourth  floor;  appellant  was  in  the  basement  or  ground  floor, 
and  had  just  placed  his  truck  of  hams  on  the  elevator  and 
got  on  himself  with  it,  as  was  his  duty,  and  there  was  also 
another  man  with  a  truck  of  hog  fat,  going  up  on  the  eleva- 
tor; the  elevator  operator  on  the  fourth  floor  shouted  down 
to  appellant,  "  Frank,  she  won't  pull; "  so  appellant  and  the 
other  man  got  off  and  left  the  door  open.  The  operator 
called  down  again,  **  she  won't  go  yet."  Then  the  elevator 
went  down  about  six  inches  below  the  level  of  the  floor,  and 
then  rose  again  to  the  level  of  the  ground  floor,  and  then 
appellant  stepped  one  foot  on  the  elevator  again  to  take 
hold  of  his  truck  and  pull  it  off,  so  that  the  load  would  be 
lighter,  and  while  he  was  engaged  in  doing  this,  the  eleva- 
tor started  right  up,  flew  up  before  he  could  get  fully  on  or 
off,  and  he  was  caught  between  the  elevator  and  the  first 
floor. 

The  only  other  witness  on  the  trial  was  Patrick  Davorn, 
who  testified  that  he  was  on  the  third  floor  at  the  time, 
and  saw  appellant  down  below  when  he  was  getting  on  the 
elevator,  and  saw  the  elevator  immediately  start  up  and 
injure  him.  He  states  that  the  elevator  operator  was  sta- 
tioned on  the  fourth  floor  and  worked  the  elevator  from 
there;  that  this  operator  coiild  see  down  in  the  basement, 
and  that  he  ran  the  elevator  by  sight;  that  the  elevator 
should  not  be  started  till  the  men  said  "  all  right,"  or  "  pulled 
the  belL" 

The  only  objection  made  by  counsel  for  appellee  to  the 
correctness  of  the  facts  so  stated,  is  concerning  the  conclud- 
ing portion  of  the  statement.  Eeference  to  the  abstract 
shows  that  in  answer  to  the  question  of  how  the  signal  to 
start  the  elevator  would  be  given,  the  witness  said : 

"  You  would  close  your  door  and  say  all  right;  also  there 
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was  a  bell  there  to  pull;  you  would  puU  your  bell  three 
times  if  you  want  to  go  to  the  third  floor,  and  if  you  want 
to  go  to  the  first  floor,  you  would  pull  it  once." 

It  seems  to  us  that  upon  the  facts  so  shown,  the  Circuit 
Court  rightly  instructed  the  jury  to  find  for  the  defendant. 

Presumably  after  the  two  trucks  and  the  two  men  had 
got  on  board  the  elevator,  the  signal  by  calling  "  all  right/' 
or  by  ringing  the  bell  had  been  given  to  the  operator  of 
the  elevator,  and  that  the  operator  had  pulled  the  lever  to 
start  the  elevator,  for  he  called  down  to  appellant,  "  she 
won't  pull,"  "  she  won't  go  yet." 

Then  the  appellant  and  the  other  man  got  off,  and  still 
the  elevator  would  not  rise,  but  sank  down  six  inches  below 
the  level  of  the  floor;  then  the  elevator  rose  again,  and 
while  it  was  in  motion,  ascending,  appellant  voluntarih' 
stepped  on  the  elevator,  and  it  rising  quickly,  he  was 
caught. 

It  is  not  pretended  that  there  was  any  duty  upon  the 
part  of  the  appellant  in  the  performance  of  his  work  to  get 
upon  the  moving  elevator,  and  it  is  apparent  that  from  the 
time  the  elevator  began  to  rise  from  the  level  below  the 
floor  to  which  it  had  sunk,  it  made  no  stop  until  after  ap- 
pellant got  upon  it  and  was  hurt. 

Under  such  conceded  facts,  a  verdict  in  the  plaintiff's 
favor  must  have  been  set  aside. 

Where,  then,  was  the  need  of  submitting  the  case  to  the 
jury  ?  It  is  the  duty  of  a  trial  judge  to  determine  whether 
there  is  or  is  not  evidence  legally  tending  to  prove  the  fact 
or  facts  affirmed. 

If  the  evidence  with  all  the  inferences  which  the  jury  can 
justifiably  draw  from  it  is  legally  insufficient  to  support  a 
verdict  for  the  plaintiff,  or  in  other  words,  if  such  verdict 
would  have  to  be  set  aside,  if  returned,  it  is  proper  for  the 
judge  to  take  the  case  from  the  jury  by  an  instruction  to 
find  for  the  defendant.  Wenona  Coal  Co.  v.  Holmquist, 
152  111.  581. 

Granting  that,  as  alleged  in  the  declaration,  the  operator 
of  the  elevator  was  not  a  fellow-servant  of  the  plaintiff,  the 
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evidence  shows  that  the  plaintiff  carelessly  contributed  to 
the  injury,  and  the  jury  should  have  found  exactly  as  they 
were  instructed  by  the  court  to  find. 

There  was  no  error  committed  and  the  judgment  is 
affirmed* 


Jolm  W.  Buckley  v.  Arthur  B.  Jones. 

1.  Attorney's  Fees —  In  Foreclosure  Suits, — When  a  mortgage  or 
tnisi  deed  in  the  nature  of  a  mortgage,  provides  for  the  payment  of  an 
attorney's  fee  in  case  of  a  foreclosure,  it  is  proper  to  enter  the  same  in 
the  decree. 

Foreelosure.— Trust  deed  in  the  nature  of  a  mortgage.  Appeal  from 
the  Superior  Court  of  Cook  County;  the  Hon.  John  Barton  Payne, 
Judge,  presiding.  Submitted  at  the  March  term,  1895,  of  this  court. 
BeTersed  and  remanded  with  directions.    Opinion  filed  April  22, 1896. 

Sawin  &  Vanderploeo,  attorneys  for  appellant. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  appellee  obtained  a  decree  of  foreclosure  against  the 
appellant  for  $6,035.63,  from  which  this  appeal  was  taken. 

The  justice  of  the  decree  is  not  questioned,  except  as  to 
the  amount  of  $198.45,  $16  of  which  is  a  mistake  in  mathe- 
matics, and  the  residue  a  mistake  allowing  items  said  to  be 
not  properly  chargeable.  The  appellee  does  not  appear  in 
this  court 

On  two  items  amounting  to  $32.45,  we  will  waste  no 
space.  Another  of  $150  is  for  attorney's  fees,  for  which 
the  trust  deed  in  the  nature  of  a  mortgage  provided  as  fol- 
lows :  "  And  out  of  the  proceeds  of  any  such  sale,  to  first 
pay  the  costs  of  said  suit,  all  costs  of  advertising,  sale  and 
conveyance,  including  the  reasonable  fees  and  commissions 
of  said  party  of  the  second  part,  or  person  who  may  be  ap- 
pointed to  execute  this  trust,  and  $150  attorney's  and  solic- 
itor's fees,  and  all  other  expenses  of  this  trust,  including  all 
moneys  advanced  for  insurance,  taxes  and  other  liens  or 
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assessments,  with  interest  thereon  at  seven  per  cent  per 
annum,  then  to  pay  the  principal  of  said  note,"  etc. 

In  Telford  v.  Garrels,  132  III.  550,  language,  such  as  is 
here  quoted,  is  held  to  justify  the  inclusion  of  the  fees  in 
the  decree. 

The  decree  is  reversed  and  the  cause  remanded  with  direc- 
tions to  enter  a  decree  for  the  amount  of  principal  and 
interest  that  may  be  due  according  to  th^  terms  of  the  note 
secured  by  the  deed,  and  $150  attorney's  fees. 

The  appellant  recovers  his  costs  in  this  court. 


Joshua  Hatehinson  t.  David  Davis. 

1.  Imfrisonme!^  for  Debt — Constitutional  Provisions. — ^The  con- 
stitution of  this  State  does  not  permit  imprisonment  for  a  mere  neglect 
to  pay  a  debt. 

2.  Innkeepers— jFVauds  upon.— In  construing  the  act  to  define  and 
punish  frauds  upon  hotel,  inn,  boarding  and  eating-house  keepers,  a 
construction  which  readers  the  act  obnoxious  to  the  provisions  of  the 
constitution  relating  to  imprisonment  for  debt,  sliould  be  avoided. 

8.  Frauds  UPON  Innkeepers— Coiw/rwcWon  o///*^  low. — Proof  that 
a  person  refused  or  neglected  to  pay  for  accommodation  at  an  inn  or 
hotel  on  demand,  is  only  proof  that  he  refused  or  neglected  to  pay  a 
debt,  without  showing  eith^  that  it  was  fraudulently  incurred,  or  that 
the  neglect  or  refusal  to  pay  was  in  any  way  fraudulent. 

4.  HAVX-^Essentiala  of  the  Proof, — To  constitute  the  prima  facie 
proof  under  section  2  of  the  act  to  define  and  punish  frauds  upon  hotel, 
inn,  boarding  and  eating-house  keepers,  there  must  be  proof  that  the 
person  surreptitiously  removed  or  attempted  to  remove  his  baggage,  or 
of  one  or  more  of  the  conditions  required  by  said  section.  * 

5.  Constitutional  Law— Construction  of  Statutes.  —A  declaration  in 
a  statute  that  mere  neglect  to  pay  a  debt  of  a  partioular  kind  is  a  mis- 
deme^mor  and  punishable  by  imprisonment,  will  not  make  confinement 
under  it  anything  else  than  imprisonment  for  debt  and  in  violation  of 
tlie  constitution. 

6.  Penal  Statutes— iSf^ric*  Construction .  —The  act  entitled  "  An  act 
to  define  and  prevent  frauds  upon  hotel,  inn,  boarding  and  eating- 
house  keepers,"  is  a  penal  statute,  and  is  to  be  strictly  construed* 

Trespass,  for  false  imprisonment.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Frank  Baker,  Judge,  presiding.  Submitted 
at  the  March  term,  1895,  of  this  court.  Afi^med.  Opinion  filed  April 
22,  1895. 
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Statement  of  the  Case. 

This  appeal  is  from  a  judgment  for  alleged  malicious  pros- 
ecution. Appellant,  Hutchinson,  was  the  proprietor  of  the 
Hotel  Gresham;  appellee  became  a  boarder  at  such  hotel. 
On  the  day  before  May  6,  1893,  appellant  rendered  to 
appellee  a  bill  for  $27.  Appellant  understood  that  appellee 
was  about  to  leave.  On  the  next  day,  Saturday,  May  6, 1893, 
at  about  seven  or  half  past  seven  o'clock  in  the  evening,  he 
removed  his  baggage  from  the  hotel.  Neither  appellant 
nor  his  agents  saw  him  go  and  did  not  know  he  was  at  that 
time  going.  After  he  had  so  left,  he  then  came  back  and 
saw  appellant*s  wife.  She  told  him  that  the  $27  mentioned 
in  the  bill  was  partly  for  board  and  partly  for  coal,  heat, 
fire,  etc.  He  denied  that  there  was  that  much  due.  He 
told  her  that  he  would  pay  her  $13  only,  if  given  a  receipt 
in  full,  and  upon  being  told  that  he  should  pay  all,  refused. 
On  May  8th,  appellant  called  on  appellee  at  his  place  of 
business  to  collect  the  bill.  He  gave  appellant  $13,  and  the 
appellant  gave  him  a  receipt  for  that  much  on  account  of 
the  bill,  whereupon  appellee  demanded  a  receipt  in  full  and 
refused  to  pay  the  balance.  Thereupon  appellant  went 
to  the  oflBce  of  justice  of  the  peai»/e  H.  B.  Braytoh,  and 
sued  out  a  civil  process  against  appellee  for  the  balance 
of  his  bill,  and  after  talking  to  Brayton,  and  disclos* 
ing  to  him  the  principal  facts  of  the  case,  on  the  advice 
of  Brayton  sued  out  a  warrant  under  a  section  of  the 
statute  which  Brayton  told  him  applied  to  the  case.  On 
the  civil  process  judgment  was  rendered  against  appellee  for 
the  balance,  and  appellant  compromised  the  judgment  with 
appellee,  and  took  but  six  dollars  and  a  half  of  it.  On  the 
warrant  appellee  was  arrested,  taken  to  Brayton's  oflBce, 
detained  there  a  short  time,  awaiting  bail;  he  gave  bail, 
went  back  to  his  place  of  business  and  has  worked  there 
ever  since.  Appellee  was  discharged  by  Brayton.  Appel- 
lee then  brought  his  action,  and  has  recovered  the  sum  of 
$275. 

Appellant's  Brief,  Hiram  Blaisdell,  Attorney. 

Actions  for  malicious  prosecution  are  regarded  by  law 
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with  jealousy.  Lord  Holt  said  more  than  one  hundred 
years  ago,  that  "  they  ought  not  to  be  encouraged,  but 
managed  with  great  caution.^'  Their  tendency  is  to  dis- 
courage prosecution  for  crime,  as  they  expose  the  prosecu- 
tors to  civil  suits,  and  the  love  of  justice  may  not  always 
be  strong  enough  to  induce  individuals  to  commence  prose- 
cutions, when,  if  they  fail,  they  may  be  subjected  to  the 
expense  of  litigation  if  they  be  not  mulcted  in  damages. 
Newell  on  Malicious  Prosecution,  page  13;  Israel  v.  Brooks, 
23  III.  527;  Harpham  v.  Whitney,  77  111.  39;  Ames  v. 
Snyder,  69  111.  379;  Collins  v.  Hayte,  50  III.  354;  Palmer  v. 
Kichardson,  70  lU.  545. 

It  is  a  rule  of  law  founded  on  policy,  convenience,  justice 
£Lnd  necessity,  that  the  prosecutor  of  a  wrong  that  affects 
the  public  shall  be  protected,  provided  he  has  probable 
cause,  however  malicious  his  private  motives  may  have 
been,  for  although  he  may  have  intended  ill,  still  good 
may  arise  to  the  public.  Newell  on  Malicious  Prosecution, 
15;  Collins  v.  Hayte,  50  III.  355;  Anderson  v.  Friend,  71 
111.  479;  Palmer  v.  Richards,  70  III.  546;  Thomas  v.  Smith, 
51  Mo.  App.  605;  1st  T.  R.  493;  White  v.  Dingley,  4  Mass. 
433;  Lindsay  v.  Larned,  17  Mass.  190;  Vanduzor  v.  Kinder- 
mon,  10  Johns.  106;  2  Stark.  Ev.  911;  2  Saund.  P.  L.  &  Ev. 
195. 

An  agreement  with  an  innkeeper  for  the  price  of  board 
by  the  week,  is  not  decisive  that  the  relation  is  that  of 
boarder  instead  of  guest.  Burkeshire  Woolen  Co.  v.  Proc- 
tor, 7  Cushing  417,  424;  Story  on  Bailments,  Sec.  477;  Han- 
cock V.  Rand,  94  N.  Y.  1;  Pinkerton  v.  Woodard,  33  Calif. 
557;  Walling  v.  Potter,  35  Conn.  383;  Ross  v.  Mellin,  32  N. 
W.  Rep.  172;  Shoecraft  v.  Bailey,  25  Iowa  553. 

Appellee's  Brief,  Royeb,  Pakker  &  Higoins,  Attorneys. 

The  appellee  was  obliged  to  show  on  the  trial  that  the 
prosecution  was  malicious,  and  without  probable  cause,  but 
he  was  not  required  to  show  malice  by  direct  expressions  of 
actual  ill  will  or  hatred  on  the  part  of  the  appellant.    Harp- 
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ham  V.  Whitney,  77  111.  32;  Krug  v.  Ward,  26  111.  603;  Calef 
V.  Thomas,  81  III.  432. 

MaKoe  may  be  inferred  from  proof  of  want  of  probable 
cause.  Ray  v.  Goings,  112  111.  656;  Beidler  v.  Biernaest,  25 
111.  App.  422;  Mitchinson  v.  Cross,  58  111.  366. 

The  prosecution  of  a  person  criminally  with  any  other 
motive  than  bringing  the  guilty  party  to  justice,  is  in  law 
a  malicious  prosecution.  Ross  v.  Inniss,  85  111.  487;  Scho- 
field  V.  Feners,  47  Pa.  St.  196;  Anderson  v.  Friend,  71  111. 
475. 

To  constitute  reasonable  or  probable  cause  that  will  ex- 
cuse one  from  liability  to  pay  damages,  if  the  accused  is  not 
guilty,  there  must  be  a  reasonable  ground  to  believe  the 
guilt  of  the  accused,  supported  by  circumstances  suiRciently 
strong  in  themselves  to  warrant  a  cautious  man  in  the  belief 
that  the  accused  is  guilty  of  the  oflfense  with  which  he  is 
charged,  and  the  prosecutor  must  act  in  good  faith,  believ- 
ing them  to  be  true.    Roy  v.  Goings,  112  111.  657. 

In  determining  whether  there  was  reasonable  or  probable 
cause  to  believe  the  guilt  of  the  accused,  his  good  character, 
as  bearing  on  the  probability  of  his  being  likely  to  commit 
such  an  oflfense,  must  be  considered.  Israel  v.  Brooks,  23 
111.  575;  Krug  v.  Ward,  77  111.  164;'  Ross  v.  Innis,  35  111. 
487. 

The  appellee  was  not  a  guest  at  an  inn  in  the  meaning  of 
the  statute;  he  was  a  boarder  at  a  boarding  house.  Moore 
V.  Long  Beach  Development  Co.,  83  Cal.  483;  62  American 
Decisions,  586. 

Mb.  Presiding  Jcstioe  Waterman  delivered  the  opinion 
OF  THE  Court. 

It  is  urged  by  appellant  that  under  the  following  provis- 
ions of  the  statute  of  this  State,  he  was  justified  in  causing 
the  arrest  of  appellee,  and  that  this  action  can  not  be  main- 
tained. 

Page  357  of  the  3d  volume  of  Starr  &  Curtis :  "  An  act 
to  define  and  punish  frauds  upon  hotel,  inn,  boarding  and 
eating-house  keej^rs," 
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"  Sec.  1.  That  any  person  who  shall  obtain  food,  lodg- 
ing or  other  accommodation  at  any  hotel,  inn,  boarding  or 
eating-house,  with  intent  to  defraud  the  owner  or  keeper 
thereof,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  shall  be  piinished  by  a  fine  not  exceeding  $100, 
or  imprisonment  in  the  county  jail  not  exceeding  thirty 
days." 

"  8ec.  2.  Proof  that  lodging,  food  or  other  accommoda- 
tion was  obtained  by  false  ptsetense,  or  by  false  or  ficti- 
tious show  or  pretense  of  baggage,  or  that  the  party  refused 
or  neglected  to  pay  for  such  food,  lodging  or  other  accom- 
modation on  demand,  or  that  he  or  she  absconded  or  left 
the  premises  without  paying  or  oflPering  to  pay  for  such 
food,  lodging,  or  other  accommodation,  but  that  he  or  she 
surreptitiously  removed  or  attempted  to  remove  his  or  her 
baggage,  shall  he  prima  facie  proof  of  the  fraudulent  intent 
mentioned  in  section  1  of  this  act,  but  this  act  shall  not 
apply  to  regular  boarders,  nor  when  there  has  been  an 
agreement  for  delay  in  payment." 

In  construing  this  statute,  it  must  be  borne  in  mind  that 
the  constitution  of  this  State  does  not  permit  imprisonment 
for  a  mere  neglect  to  pay  a  debt,  and  that  to  construe  these 
sections  in  such  manner  as  to  make  them  authority  for  such 
imprisonment,  would  be  to  render  them  obnoxious  to  the 
constitution. 

Such  a  construction  is  not  to  be  sought,  but  avoided. 
Mere  proof  that  one  refused  or  neglected  to  pay  for  accom- 
modation on  demand  would  be,  only,  that  one  refused  or 
neglected  to  pay  a  debt,  without  showing  either  that  it  was 
fraudulently  incurred,  or  that  the  neglect  or  refusal  to  pay 
was  in  any  way  fraudulent.  We  must  not  hastily  conclude 
that  the  legislature  intended  to  create  a  statute  providing 
that  one  who  owed  a  hotel  bill  might  be  imprisoned  for 
non-payment  thereof. 

The  declaration  in  a  statute  that  mere  neglect  to  pay  a 
debt  of  a  particular  kind  should  be  a  misdemeanor  and 
punishable  by  imprisonment,  would  not  make  confinement 
under  such  enactment  anything  else  than  imprisonment  for 


FiEST  District — March  Term,  1895.        3G3 

Hutchinson  Y.  Davis. 

debt  and  in  violation  of  the  constitution.  It  is  evident  that 
to  constitute  the  prifna  fade  proof  described  in  section  2 
of  the  act,  there  must  be  proof  that  he  or  she  surreptitiously 
removed  or  attempted,  to  remove  his  or  her  baggage,  as  well 
as  of  one  or  more  of  the  facts  mentioned  in  that  part  of  the 
section  preceding  the  word  *'but."  There  was  no  evi- 
dence that  appellee  "  surreptitiously  removed  "  his  baggage 
from  appellant's  hotel. 

The  fact  that  neither  appellant  nor  any  of  his  agents  knew 
that  he  was  going  away,  or  taking  his  baggage  away,  does 
not,  of  itself,  establish  that  the  removal  was  surreptitious. 
He  may  have  gone  and  taken  his  baggage  in  the  most  open 
and  public  manner,  and  yet  neither  appellant  nor  any  of  his 
agents  seen  the  removal. 

Theye  was  no  evidence  that  appellee  absconded  at  all,  or 
left  the  premises  without  offering  to  pay  for  such  food, 
lodging  and  other  accommodations. 

He  left  without  offering  to  pay  the  amount  appellant 
claimed  was  due;  ho  did  offer  to  pay,  and  did  pay  the  sum 
he  insisted  was  due.  It  does  not  appear  that  the  differ- 
ence of  opinion  as  to  what  was  due,  was  upon  the  part  of 
appellee  a  mere  fraudulent  pretense;  he  seems  to  have 
honestly  thought  that  he  did  not  owjb  $27.  Quite  likely  he 
was,  as  Justice  Bray  ton  found,  mistaken  as  to  this;  but  the 
circumstances  were  such  that  it  was  a  mistake,  which  one 
could  honestly  make. 

The  statute  under  consideration  is  a  penal  one  and  is  to 
be  strictly  construed. 

Appellant  made  written  complaint  that  appellee,  on  the 
6th  dsty  of  May,  1893,  did,  with  intent  to  cheat  and  defraud 
the  affiant,  Joshua  Hutchinson,  obtain  from  him  food  and 
lodging  to  the  amount  of  $27^36.  There  was  no  evidence 
to  sustain  this  complaint.  Appellee  did  not  obtain  either 
food  or  lodging  on  the  6th  day  of  May,  to  the  amount  of 
$27.36;  he  left  the  evening  of  that  day  and  boarded  with 
api^ellant  no  more.  Nor  was  there  any  suflScient  evidence 
that  either  the  food  he  had  on  that  day  or  at  any  previous 
time  he  obtained  with  intent  to  cheat  or  defraud  the  '^  affiant, 
Joshua  Hutchinson." 
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It  is  gratifying  to  note  that  the  jury  did  not,  in  this  case, 
allow  their  reason  and  judgment  to  be  run  away  with. ' 

Appellant  made  a  serious  mistake;  had  he  before  causing 
the  arrest  of  appellee  consulted  with  a  capable  lawyer  and 
told  him  all  the  facts,  it  is  not  likely  that  he  would  have 
instituted  the  criminal  proceedings. 

The  verdict  is,  under  the  circumstances,  for  a  fair  and  just 
amount.    The  judgment  of  the  Circuit  Court  is  affirmed. 


John  W.  Buckley  y.  Simeon    B.  Elsendrath^  Commis- 
sioner of  Buildings^  and  the  City  of  Chicago. 

1.  PiJEADmo — Ordinances  of  Cities— C(mclumon8.-rln  pleading  an 
ordinance  of  a  city  and  acts  of  compliance  therewith,  the  ordinance  and 
the  acts  of  compliance  therewith  should  be  set  out,  and  not  the  conclu- 
sions of  the  pleader. 

2.  'M.AitDAMlJS—TJie  Right  to  the  Writ  Must  be  C7«ar.— Thewrit  of 
mandamus  wiU  not  be  issued  where  the  right  to  what  is  claimed  is 
doubtfuL 

Mandamus. — ^To  compel  the  issuing  of  a  building  permit.  Appeal 
from  the  Circuit  Court  of  Cook  County;  the  Hon.  Edward  F.  Dunnb, 
Judge,  presiding.  Submitted  at  the  March  term,  1895,  of  this  court. 
Affirmed.    Opinion  filed  April  22,  1895. 

Statement  of  the  Case. 

Appellant  filed  his  amended  petition  for  mandamus  in 
the  Circuit  Court  of  Cook  County,  making  Simon  B.  Eisen- 
drath,  commissioner  of  buildings  of  the  city  of  Chicago, 
and  the  city  of  Chicago,  parties  defendant,  praying  a  writ 
of  mandamus  directed  to  Eisendrath  as  commissioner  of 
buildings  of  the  city  of  Chicago,  and  the  city^  of  Chicago, 
commanding  Eisendrath  to  apply  to  certain  plans  and  spec- 
ifications his  official  stamp,  and  upon  payment  of  certain 
fees  and  charges,  or  the  tender  thereof,  to  issue  to  the  peti- 
tioner a  permit  to  erect  a  building,  and  commanding  the 
city  of  Chicago,  by  its  proper  officer,  to  receive,  accept  and 
receipt  for  the  fees  to  be  paid  for  the  use  of  the  water  to  be 
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used  in  the  erection  of  the  building,  and  for  the  permit  tobe 
issued  for  the  erection  of  the  same. 

The  defendants  filed  separate  special  demurrers  to  the 
petition.  The  court  sustained  the  demurrers  to  the  petition, 
and  rendered  judgment  against  the  petitioner  for  costs. 

Sawin  &  Vandebploeo,  attorneys  for  appellant. 

Appbllbes'  Brief,  John  Mayo  Palmer,  Corporation  Coun- 
sel; AsHCRAFT,  Gordon  &  Cox,  Attorneys. 

The  writ  of  mandamus  is  only  issuable  in  a  clear  case  and 
in  the  discretion  of  the  court.  People  v.  Forquer,  1  Breese, 
109;  People  v.  Curyea,  16  IlL  547;  People  v.  Kilduflf,  15  111. 
501,  502;  Tapping  on  Mandamus,  165, 166;  People  v.  Lieb, 
85  111.  490;  Brokaw  v.  Commissioners,  130  111.  492;  North  v. 
Trustees,  137  111.  301. 

Mr.  Presiding  Justice  Waterman  delivered  the  opinion 
OF  THE  Court. 

The  petition,  while  stating  that  the  petitioner  is  the  owner 
of  a  certain  lot  and  that  he  desires  to  improve  the  same, 
fails  to  allege  that  he  applied  to  the  defendant  Eisendrath 
for  a  permit  to  erect  a  building  upon  that  or  any  other  par- 
ticular lot. 

The  petition  does  not  purport  to  set  forth  all  of  the  ordi- 
nances of  the  city  of  Chicago  relative  to  the  erection  of 
buidings  therein,  but  alleges  that  he,  the  petitioner,  has 
complied  with  all  and  every  one  of  the  requirements  of  the 
ordinances  of  said  city  relative  to  the  erection  of  buildings 
therein. 

This  is  but  the  statement  of  a  conclusion.  Acts  of  com- 
pliance should  be  set  forth,  not  his  conclusion  that  he  has 
complied.  Nor  is  it  sufficient  in  pleading  an  ordinance  to 
allege  that  its  substance  is  so  and  so.  That  is  but  stating 
a  conclusion  of  the  pleader.  The  ordinance,  or  so  much 
thereof  as  is  relied  upon,  should  be  set  forth. 

From  so  much  of  the  building  ordinances  as  is  set  forth 
in  the  petition,  it  is  manifest  that  the  building  commissioner 
is  to  judge  as  to  whether  the  plans  and  sj^ecifications  de- 
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scribe  sach  a  building  as  the  ordinances  permit  the  erection 
of.  Where  it  is  alleged  that  the  commissioner  has  abased 
his  discretion  by  a  refusal  to  approve  plans  which  it  was  his 
duty  to  approve,  such  plans  should  be  clearly  set  forth  in 
the  petition.  The  plans  and  specifications  should  be  such 
as  make  it  plain  that  a  refusia^l  to  accept  the  same  was  a 
wanton  abuse  of  power;  for  this  purpose  the  place  at  which 
the  building  is  to  be  erected  should  be  specified  with  such 
distinctness  as  to  leave  no  room  for  doubt. 

The  writ  of  mandamus  will  not  be  issued  where  the  right 
to  what  is  claimed  is  doubtful.  People  v.  Forquer,  I  Breese, 
109 ;  People  v.  Curyea,  16  111.  547;  People  v.  Kilduff,  15 
111.  501,  502;  Tapping  on  Mandamus,  165,  166 ;  People  v. 
Lieb,  85  111.  490 ;  Brokaw  v.  Commissioners,  130  111.  492; 
North  V.  Trustees,  137  111.  301. 

We  do  not  think  that  appellant  has  made  it  plain  that  the 
writ  should  be  awarded  to  him. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


58      866  

1897        28| 

58      866  ^ 

81988  502i    George  P.  Harris  et   al.  v.  Coleman   &  Ames   White 

Lead  Company  et  al. 

1.  CoKTRACrs— Construction  o/.— In  construing  a  contract,  every 
word  should,  when  possible,  have  assigned  to  it  some  meaning. 

2.  Promissory  Notes—"!  or  We"*  Conatrued.—ln  the  following 
promissory  note : 

**  Sixty  days  after  date  I  or  we  promise  to  pay  to  the  order  of  Gko.  P, 
Harris  &  Bro.,  one  thousand  dollars,  with  interest  at  seven  per  cent  i>er 
annum  from  date. 

Coleman  &  Ames  White  Lead  Ck)., 
Per  C.  I.  WiLUAMS,  Sec., 
Georqb  J.  WiLUAMS,  Genl.  Mangr." 
**  I  or  we"  does  not  mean  that  **  I  "  will  pay  if  "  we"  don^t,  but  "  we** 
is  used  as  the  pronoun  meaning  the  corporation,  while  **  I "  means  Will- 
iams, and  **  or"  is  to  be  construed  as  "  and." 

Assumpsit,  on  a  promissory  note.  Appeal  from  the  Circuit  Court  of 
Cook  Coimty;  the  Hon.  Francis  Adams,  Judge,  presiding.  Submitted 
at  t)ie  March  term,  1895.  Reversed  and  remanded.  Opinion  filed  April 
22,  1895. 
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EDwm  F.  Abbott,  attorney  for  appellants. 
Slusseb  &  Johnson,  attorneys  for  appellees. 

Mb.  Justice  Gaby  deliyrbed  the  opinion  op  the  Coubt. 

This  is  a  suit  against  George  J.  Williams,  as  well  as  the 
TVhite  Lead  Co.,  upon  a  promissory  note  as  follows : 
"  $1,000.  Chicago,  March  7, 1893. 

Sixty  dajrs  after  date  I  or  we  promise  to  pay  to  the  order 
of  Geo.  P.  Harris  &  Bro.,  $1,000,  with  interest  at  seven  per 
cent  per  annum  from  date,  at  218  1st  Nat'l  Bk.  Bldg. 

CoLEHAN  &  Ames  White  Lead  Co. 
Coleman  &  Ames  Per  C.  I.  Williams,  Sec. 

[seal.]  Geoboe  J.  Williams, 

White  Lead  Co.,  Gen'l  Mangr. 

Chicago,  111.'' 

That  it  is  the  note  of  the  company  is  not  questioned,  but 
upon  demurrer  to  the  declaration  the  court  held  that  it  was 
not  the  note  of  Williams. 

Such  a  holding  rejects  the  "  I,"  contrary  to  the  rule  that  in 
a  contract "  every  word  should,  when  possible,  have  assigned 
to  it  some  meaning."    Bishop  Cont.,  Sec.  384. 

"  I  or  we  "  does  not  mean  that "  I "  will  pay  if  "  we  "  don't, 
but  "  we  "  i?  used  as  the  pronoun  meaning  the  corporation, 
while  "  I "  means  Williams,  and  "  or  "  is  to  be  construed  as 
"and."  No  other  construction,  giving  effect  to  all  the 
words,  is  possible. 

It  thus  becomes  a  joint  and  several  note,  joint  by  the 
words  and  several  by  the  statute.  See  cases  cited  in  Na- 
tional Bank  of  Oshkosh  v.  Jennings  Trust  Co.,  44  111.  App. 
2S5.  This  decision  is  based  upon  the  case  as  it  comes  to  us. 
Whether  extrinsic  evidence  can  affect  the  result  is  not 
before  us. 

The  judgment  is  reversed  and  the  cause  remanded. 
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Tennent-Stribbling  Shoe  Company  y.  The  Hargardine- 
MeKlttrick  Dry  Goods  Company,  William 
C.  Gilbert  and  The  German  Ameri- 
can Insurance  Company. 

1 .  Service  op  Process— Z>c/cc<itw  Return— How  Cured,  —A  defect  In 
the  Bervice  of  gamishee  proceBs  is  cured  bj  the  appearance  and  answer 
of  the  garnishee. 

2.  Same—  Vpon  Assistant  Manager,— An  assistant  manager  of  a  cor- 
poration is  ex  necessitate  an  agent,  and  service  of  process  upon  him  in 
the  absence  of  the  president  from  the  county  by  leaving  a  copy  of  the 
process,  is  sufficient. 

8.  Garnishee  Process— Service  of,  in  Attachment  Proceedings.— It 
is  not  necessary  that  garnishee  process  in  attachment  proceedings  should 
be  served  before  judgment  is  rendered  against  the  principal  defendant. 

4.  Attachment  Proceedinos— JLre  in  i2em.— Attachment  proceed- 
ings are  in  rem;  the  judgment  against  the  principal  defendant,  where 
there  is  neither  personal  service  nor  appearance  by  him,  is  not  in  per^ 
i^nam,  but  merely  against  him  to  the  extent  of  his  interest  in  the 
property  attached.  And  if  no  property  in  which  the  defendant  is  inter- 
ested is  attached,  the  suit  fails. 

5.  Same—  What  Gives  the  Court  Jurisdiction,— It  is  the  seizing  of 
property  in  which  the  principal  defendant  has  an  interest  that  gives  the 
court  jurisdiction. 

6.  Sheriff's  Return— ^mendmen^  of.  After  Appeal,— A  sheriff  has 
power  to  amend  his  return  so  as  to  make  the  same  dorrespond  with  the 
facts,  and  such  amendment  may  be  made  after  a  cause  has  been  ap- 
pealed. 

Attaehment  and  Garnishee  Proceedings.- Appeal  from  the  Superior 
Court  of  Cook  County:  the  Hon.  John  Barton  Patne,  Judge,  presiding. 
Submitted  at  the  March  term,  1895.  Affirmed.  Opinion  filed  April 
22,  1895. 

Appellant's  Brief,  Cratty  Bros.,  MacLaren,  Jabyis  & 

Cleveland,  Attorneys. 

Creditors  attaching  the  same  fund  or  property  may  attack 
the  validity  of  claims  or  judgraehts  of  each  other  on  the 
question  of  distribution.  Culver  v.  Rumsey,  6  111.  App. 
598;  Brewster  v.  Riley,  19  III.  App.  581. 

In  attachments,  where  service  is  had  by  publication,  juris- 
diction must  ap|)ear  from  the  record;  it  is  not  presumed. 
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Firebaugh  v.  Hall,  63  111.  81;  Hayward  v.  Collins,  60  111. 
328. 

In  attachment  proceedings,  service  by  publication,  either 
property  of  the  defendant  must  be  levied  upon  or  gamisheed. 
The  existence  of  one  of  these  conditions  is  jurisdictional. 
Clymore  v.  Williams,  77  111.  618;  Lord  v.  Babel,  16  111. 
App.  434;  Martin  V.  Dryden,  1  Gilm.  187;  8  Am.  &  Eng.  Ency. 
of  Law,  1126,  "Return;"  same  page,  1118,  title  "Service," 
and  note  2,  page  1119. 

Service  of  the  writ  must  be  as  provided  by  law.  The 
service  on  a  corporation  without  a  recital  that  the  president 
was  not  found  in  the  county  is  a  nullity.  St.  Louis  &  Alton 
and  T.  H.  E.  Co.  v.  Dorsey,  47  111.  288;  Cairo  &  Vincennes 
R  E.  Co.  V.  Joiner,  72  111.  520;  St.  Louis  &  Vandalia  & 
Terre  Haute  E.  E.  Co.  v.  Dawson,  3  111.  App.  118;  Grand 
Tower  Mining,  Mfg.  &  Trans.  Co.  v.  Schirmer,  64  111.  106; 
Wells  V.  Stumph,  88  111.  56;  Piggott  v.  Snell,  59  111.  106. 

In  proceedings  in  rem  the  court  must  acquire  jurisdiction 
in  the  manner  provided  by  law;  not  by  consent  of  the  parties, 
nor  can  the  statutory  course  of  procedure  be  waived,  except 
by  the  debtor  whose  property  is  attached.  Hayward  v. 
Collins,  60  111.  328;  8  Am.  &  Eng.  Enc.  of  Law,  page  1121, 
title,  "Service,"  and  note  1;  Hailey  v.  Hannibal,  etc.,  E.,  80 
Mo.  112;  Habel  v.  Amazon  Ins.  Co.,  33  Mich.  400. 

Amendments  will  not  be  allowed  to  the  prejudice  of  the 
rights  of  third  parties,  judgment  or  attaching  creditors,  who 
have  acquired  rights  that  such  an  amendment  would  deprive 
them  of.  McOormick  v.  Wheeler,  36  111.  114;  1  Black  on 
Judgments,  504,  Sec.  410;  page  192,  Sec.  169;  Lea  v.  Yeates, 
40  Ga.  56;  Crutcher  v.  Com.,  6  Whart.  340;  Legoirs,  Admr., 
V.  Eogers,  12  Ga.  281;  Gaff  v.  Spellmyer,  13  111.  App.  294. 

Appellees'  Brief,  Green,  Eobbins  &  Honore,  Attorneys. 

Attachments  returnable  to  the  same  term  of  court  pro 
rata^  no  matter  when  the  judgment  is  recovered.  Warron 
V.  Iscarian  Com.,  16  111.  114;  Pollack  v.  Slack,  92  111.  221; 
Jones  V.  Jones,  16  111.  117;  Warren  v.  Iscarian  Com.,  16  111. 
114;  Smith  v.  Clinton  Bridge  Co.,  13  111.  App.  572. 

YOL.LVIII  M 
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It  is  not  necessary  that  the  garnishee  should  be  in  court 
at  the  time  when  the  judgment  against  the  principal  defend- 
ant is  entered,  Toledo  Co.  v.  Butler,  63  111.  323;  Moore  v. 
Purple,  3  Gil.  149;  Hawes  v.  Hawes,  33  111.  286;  Spellmyer 
V.  Gaflf,  112  111.  29. 

A  sheriffs  return  may  be  amended  sixteen  years  after  it 
is  made.  Spellmyer  y.  Gaff,  112  IlL  29;  see,  also,  Mont- 
gomery y.  Brown,  2  Gilm.  581. 

Beturn  may  be  amended  after  sheriff's  term  expires. 
Morris  y.  Trustees,  15  111.  266. 

Return  may  be  amended  by  deputy,  O'Connor  y.  Wil- 
son, 57  111.  226. 

Return  may  be  amended  after  case  is  in  Supreme  Court, 
and  even  after  supersedeas  issued.  Ellis  y.  Ewbanks,  3 
Scam.  584;  Hawes  y.  Hawes,  33  IlL  286;  Toledo  y.  Butler, 
53  lU.  323. 

Mb.  Presiding  Justice  Wateema^n  delivered  the  opinion 
OF  THE  Court. 

Appellee,  at  the  December  term  of  the  Superior  Court, 
began  attachment  suit  against  W.  F.  Purteet,  summoning 
the  German- American  Insurance  Company  as  garnishee; 
the  sheriffs  return  upon  this  summons,  it  is  said,  is  de- 
fective. 

Granting  that  it  Is,  we  are  of  the  opinion  that  such  defect 
was  cured  by  the  appearance  and  answer  of  the  garnishee. 
It  is  urged  that  a  garnishee  can  not  voluntarily  come  into 
court,  and  thus  confer  jurisdiction.  The  garnishee  did  not 
voluntarily  come  into  court.  Suit  was  begun  and  process 
issued  against  it;  service  was  had  upon  it  by  delivering  a 
copy  of  the  writ  to  an  assistant  manager.  The  office  of  as- 
sistant manager  is  not  one  of  those  specifically  mentioned  in 
the  statute,  in  the  description  of  persons  with  whom,  in  the 
case  of  incorporated  companies,  a  copy  of  the  process  may 
be  left.  The  assistant  manager  of  an  incorporated  company 
is  ex  necessitate  an  agent,  and  the  statute  provides  that  serv- 
ice may  be  made  in  the  absence  of  the  president,  by  leaving 
a  copy  with  any  agent. 
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The  service  was  manifestly  of  such  a  character  that  the 
garnishee  was  not,  in  filing  an  answer,  volunteering  to  give 
jarisdiction.  It  could  not  know  what  return  the  sheriff 
would  make  upon  the  process  he  had  at  least  attempted  to 
serve  upon  it.  It  would  have  been  perilous  in  the  extreme 
for  it  to  have  failed  to  answer,  relying  upon  either  the  serv- 
ice or  the  return  being  insufficient. 

It  was  not  necessary  that  the  garnishee  should  have  been 
served  ere  judgment  was  rendered  against  the  principal 
defendant. 

Attachment  proceedings  aretn  rem;  the  judgment  against 
the  principal  defendant,  where  there  is  neither  personal 
service  nor  appearance  by  him  is  not  in  personam^  but  merely 
against,  to  the  extent  of  the  interest  of  such  defendant  in 
the  rem. 

If  no  rem  is  ever  laid  hold  of,  or  rather  if  no  rem  in  which 
the  principal  defendant  has  an  interest  is  seized,  the  suit 
fails;  thei*e  is  no  judgment,  because  there  has  been  laid  hold 
of  nothing  against  which  a  judgment  can  be  pronounced. 
A  garnishee  may  be  summoned,  he  may  answer,  denying 
that  he  is  indebted  to  or  holds  anything  for  the  principal 
defendant;  this  answer  may  be  controverted;  final  judgment 
upon  the  seizure  thus  made  may  not  be  had  for  years;  mean, 
time  the  trial  of  the  question  of  an  indebtedness  of  the  prin- 
cipal defendant  is  not  delayed. 

Appellant  urges  that  until  it  appears  by  a  proper  return 
that  the  garnishee  has  been  summoned,  judgment  can  not 
be  taken  against  the  principal  defendant^  by  the  same  course 
of  reason  it  might  be  contended  that  judgment  could  not  be 
pronounced  against  the  principal  defendant  until  it  had  been 
taken  against  the  garnishee. 

In  the  case  of  a  garnishee,  service  of  summons  upon  him 
and  a  proper  return  thereof  does  not  establish  that  any  rem 
has  been  laid  hold  of,  i.  e.y  that  he  owes  the  defendant  any- 
thing. 

It  is  the  seizing  of  a  rem  in  which  the  principal  defendant 
has  an  interest  that  gives  the  court  jurisdiction.  Smith  v. 
Clinton  Bridge  Co.,  13  111.  App.  672;  Clymore  v.  Williams, 
77  IlL  618. 


372  Appellate  Courts  of  Illinois. 

Vol.  58.]  Huntington  v.  MetKger. 

By  a  snpplemental  record  filed  in  this  cause  April  1, 1895, 
it  appears  that  by  order  of  the  Superior  Court,  entered 
March  23,  1895,  the  court  permitted  the  sheriff  to  amend 
his  return,  which  he  did  by  making  the  following  return : 

"  Served  this  writ  on  the  within  named  defendant,  The 
German-American  Insurance  Company,  as  garnishee,  by 
leaving  a  true  copy  thereof  with  Rogers  Porter,  who  is  as- 
sistant manager  of  said  company,  and  who  is  an  agent  of 
said  company,  this  24th  day  of  November,  1893,  not  having 
been  able  to  find  the  president  of  said  company  in  my 
county.  The  within  named  defendant,  W.  F.  Purteet,  not 
found  in  my  county. 

Jahes  H.  Oilbebt,  Sheriff, 

By  C.  J.  Manvkl,  Deputy." 

A  sheriff  has  power  to  amend  his  return,  so  as  to  make 
the  same  correspond  with  the  facts.  Spellmyer  v.  Gaff,  112 
111.  29;  Morris  v.  Trustees,  15  111.  266;  O'Connor  v.  Wilson, 
67  111.  226. 

Such  amendment  may  be  made  after  a  cause  has  been 
appealed.  Ellis  v.  Ewbanks,  3  Scam.  584;  Hawes  v.  Hawes^ 
83  111.  286;  Toledo  v.  Butler,  53  111.  323. 

The  judgment  of  the  Superior  Court  is  affirmed* 


Yf.  W.  Huntington^  Trustee^  v.  William  6.  Metzger. 

1.  Practice— iSf/ay  of  Proceedings  Pending  Suit  in  Another  State, 
—A  person  recovered  a  judgment  in  the  Circuit  Court  of  Indiana,  and 
afterward  Bued  upon  and  recovered  a  judgment  upon  the  same  in  the 
Circuit  Court  of  Cook  County,  after  which  the  judgment  of  the  Cir- 
cuit Court  of  Indiana  was  reversed  by  the  Supreme  Court  of  that  State. 
Upon  a  bin  to  enjoin  the  collection  of  the  judgment  in  the  Circuit  Court 
of  Cook  County,  it  toae  held  proper  to  stay  proceedings  under  the  same 
until  the  determination  of  the  original  suit  i>ending  in  the  Indiana 
court. 

Bill  to  EqJoIb  Colleetlon  of  a  Jndjnn  eat.— Error  to  the  Circuit  Court 
of  Cook  Coimty;   the  Hon.  Richard  S.  Turmix,  Judge,  presiding. 
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Heard  in  this  court  at  the  Biarch  term,  1895.    ReTeraed  and  remanded 
iKrith  directions.    Opinion  filed  April  22,  1895. 

Statement  of  the  Case. 

A  judgment  was  recovered  in  favor  of  the  plaintiff  in 
error  against  the  defendant  in  error,  in  the  Circuit  Court  of 
Miami  County,  in  the  State  of  Indiana,  on  the  4th  day  of 
March,  1893,  for  the  sum  of  $26,128.80.  An  appeal  was 
prayed  from  the  Circuit  Court  of  Miami  County  to  the 
Supreme  Court  of  Indiana. 

Before  a  supersedeas  bond  was  filed,  the  plaintiff  in  error, 
Huntington,  procured  a  transcript  of  said  judgment  in 
Miami  county,  Indiana,  and  on  April  6,  1893,  commenced 
his  suit  in  the  Circuit  Court  of  Cook  County,  based  upon 
said  transcript  only,  and  on  the  9th  of  June,  1893,  by  virtue 
of  said  transcript  of  judgment  from  Indiana,  procured  a 
judgment  against  the  defendant  in  error  for  $26,483.48  and 
costs. 

On  the  22d  day  of  June,  1894,  the  Supreme  Court  of  In- 
diana decided  said  original  action  in  favor  of  the  defendant 
in  error,  Metzger,  and  reversed  the  judgment  in  the  Circuit 
Court  of  Miami  County.  A  petition  for  rehearing  was  filed 
by  the  plaintiff  in  error,  Huntington,  and  on  December  14, 
1894,  said  Supreme  Court  of  Indiana  overruled  said  motion 
for  rehearing  and  reaffirmed  its  judgment  of  June  22,  1894, 
and  the  original  judgment  rendered  in  Miami  Circuit  Court 
on  March  4, 1893,  was  vacated,  annulled,  canceled  and  set 
aside. 

This  is  a  bill  in  chancery,  setting  up  the  foregoing,  and 
praying  that  the  judgment  rendered  in  the  Circuit  Court  of 
Cook  County  may  be  annulled,  and  the  plaintiff  in  error 
enjoined  from  enforcing  it.  Service  was  had  upon  the 
plaintiff  in  error,  Huntington,  who,  by  his  counsel,  filed  a 
demurrer.  The  demurrer  was  overruled,  and  this  is  a  writ 
of  error  sued  out,  assigning  the  overruling  of  said  demurrer 
as  error. 

There  was  in  the  bill  in  this  case  no  allegation  that  the 
suit  or  controversy  upon  or  concerning  which  the  judgment 
in  Indiana  was  obtained,  had  been  finally  terminated. 
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Brief  fob  Plaintiff  in  Error,  Defrees,  Brace  &  Bitteb, 

Attorneys. 

Equity  is  not  concerned  about  a  judgment  which,  though 
irregular,  is,  in  fact,  equitable  and  just.  Giflford  v.  Morri- 
son, 37  Ohio  St.  502. 

A  party  seeking  to  enjoin  or  annul  a  judgment  has  no 
standing  in  a  court  of  equity  without  an  allegation  of  mer- 
itorious defense.    Ibid.,  page  506. 

He  must  show  that  the  judgment  is  wrong,  that  he  did 
not  owe  the  debt  for  which  it  was  rendered,  or  that  he  has 
offered  to  pay  it,  before  he  asks  the  aid  of  a  court  of  equity. 
He  must  do  equity  as  the  condition  upon  which  he  asks 
equity.    Williams  v.  Hitzie,  83  Ind.  309. 

If  a  party  can  say  nothing  against  the  justice  of  a  judg- 
ment, can  give  no  reason  why,  in  equity,  he  ought  not  to 
pay  it,  a  court  of  equity  will  not  interfere,  but  will  leave 
him  to  contend  against  it  at  law  in  the  best  way  he  can. 
Stokes  V.  Knarr,  11  Wis.  389;  cited  and  approved  in  Will- 
iams V.  Hitzie,  83  Ind.  309;  also  in  Burch  v.  West,  134  111. 
258. 

Equity  can  not  relieve  against  the  operation  of  a  judg- 
ment simply  on  account  of  its  hardship.  It  must  first  of 
all  appear  that  it  would  be  unjust  and  against  conscience  to 
enforce  the  judgment.    1  Black  on  Judgments,  Sec.  365. 

It  must  be  shown  that  if  a  new  and  fair  examination  of 
the  merits  be  had,  the  result  will  be  other  than  already 
reached.  Taggert  v.  Wood,  20  la.  236;  Sauer  v.  Kansas, 
69  Mo.  46. 

Where  a  court  of  equity  proceeds  to  enjoin  a  judgment 
at  law,  it  does  so  on  equitable  considerations  only.  Hart- 
ford Fire  Ins.  Co.  v.  Meyer,  46  N.  W.  Rep.  292. 

If  a  judgment  is  not  inequitable  as  between  the  parties, 
however  irregular  the  proceedings  may  have  been,  equity 
will  not  prevent  its  enforcement.  1  Beach  on  Injunctions, 
Sec.  673. 

Even  a  judgment  fraudulently  procured  can  not  be  en- 
joined unless  the  person  against  whom  it  is  rendered  can 
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aver  and  prove  that  he  has  a  good  defense  npon  the  merits. 
White  V.  Crow,  110  U.  S.  183. 

It  must  appear  that  on  a  re-examination  and  a  re>trial  of 
the  cause,  the  result  would  probably  have  been  dilBFerent. 
Hartford  Fire  Ins.  Co.  v.  Meyer,  46  N.  W.  Eep.  293. 

Equity  will  not  overturn  a  judgment,  valid  on  its  face, 
unless  it  is  shown  an  unjust  judgment.  Harnish  v.  Bramer, 
71  CaL  155, 

L.  H.  BiSBKB,  attorney  for  defendant  in  error. 

Mb.  Presiding  Justicb  Waterman  delivered  the  opinion 
OF  THE  Court. 

The  decree  rendered  by  the  Circuit  Court  upon  the  over- 
ruling of  the  demurrer,  was  that  the  judgment  be  "  canceled, 
vacated,  annulled  and  forever  released,"  and  that  the  clerk 
of  the  court  enter  upon  the  judgment  docket  a  statement 
that  said  judgment  has  been  canceled,  annulled  and  vacated, 
and  that  said  Huntington  be  perpetually  enjoined  from  tak- 
ing any  steps  toward  collecting  said  judgment. 

There  is  a  manifest  difference  between  the  case  of  McJil- 
ton  V.  Love,  13  111.  486,  in  which  it  appeared  that  it  had 
been  determined  by  the  Supreme  Court  of  the  State  of 
Missouri,  that  the  entry  of  satisfaction  on  the  docket  of  the 
judgment  should  stand,  and  the  present,  in  which  a  judg- 
ment has  been  merely  set  aside,  leaving,  so  far  as  appears, 
the  suit  in  which  it  was  entered  still  pending. 

We  do  not  at  present  express  any  opinion  upon  any  ques- 
tion in  this  case,  other  than  that  arising  from  the  decree. 

Under  the  circumstance  of,  so  far  as  appears,  the  pending 
of  the  original  suit  in  Indiana,  the  most  that  should  be  done 
here  would  be  to  stay  proceedings  under  the  Illinois  judg- 
ment until  the  determination  of  the  Indiana  suit,  if  such 
there  be. 

The  decree  is  reversed  and  the  cause  remanded  for  further 
proceedings  not  inconsistent  with  this  opinion*  Beversed 
and  remanded  with  directions. 
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Catholic  Order  of  Foresters  t.  Edward  Fitzpatriek. 

1.  Benevolent  IjusunAHtCB— Forfeitures-^Notice.— Where  the  as- 
sessments of  a  benevolent  insurance  society  do  not  occur  at  stated  inter- 
vals, of  which  the  members  ure  bound  to  take  notice,  in  order  to  insist 
upon  a  forfeiture  of  a  member's  rights  for  a  failure  to  pay  an  assessment, 
it  must  be  shown  that  notice  of  such  assessment  was  given  as  provided 
by  the  by-laws. 

Assumpsit*  upon  a  certificate  of  a  benevolent  insurance  society.  Ax>- 
peal  from  the  Circuit  Court  of  CookCoiuity;  the  Hon.  Edward  F.  Dunne, 
Judge,  presiding.  Submitted  at  the  March  term,  1893.  Affirmed, 
Opinion  filed  April  22,  1805. 

E.  S.  CuMMiNos,  attorney  for  appellant. 

ApPBLLKE's    BbIEF,    KavANAOH    &    O'DONNELL    AND    F.    T. 

Colby,  Attorneys. 

The  giving  of  notice  is  a  condition  precedent,  and  good 
standing  is  not  lost  by  a  failure  to  pay  an  assessment,  of 
which  no  notice  was  given  through  the  fault  or  misconduct 
of  a  supreme  lodge  or  society,  or  its  officer.  Niblack,  Ben. 
Soo.  (2d  Ed.)  257;  Hall  v.  Sup.  Lodge  K.  of  H.,  24  Fed. 
Rep.  450;  Covenant  Mut.  v.  Spies,  114  111.  463. 

A  member  is  entitled  to  notice  of  an  assessment  before  he 
can  be  declared  in  default  for  his  non-paynient.  Supreme 
Lodge  V.  Dalberg,  138  111.  508. 

The  giving  of  the  notice  being  a  condition  precedent,  the 
facts  showing  that  the  notice  provided  by  the  contract  of 
insurance  has  been  given  should  be  set  out  in  pleading  and 
proved  at  trial.  Coyle  v.  Kentucky  Granger  (Ky.),  2  S.  W. 
Rep.  676. 

Where  notice  through  mails  is  relied  on,  it  must  clearly 
be  shown,  both  in  pleading  and  evidence,  that  the  commu- 
nication was  placed  in  the  postoffice,  properly  directed,  and 
stamped  according  to  law.  N.  W.  Association  v.  Sehauss, 
148  111.  304. 

Where  the  only  means  which  a  subordinate  lodge  or  a 
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member  of  a  benefit  association  has  of  knowing  when  an 
assessment  is  due  to  the  order  or  association,  is  by  a  notice 
from  the  supreme  lodge  or  governing  body,  unless  notice  is 
given,  no  rights  are  lost.  When  in  the  contract  a  notice  is 
provided  for  and  not  given,  no  tender  of  the  amount  of  any 
assessment  is  necessary  in  order  to  prevent  a  forfeiture  of 
membership.  A  member  is  entitled  to  notice  of  an  assess- 
ment, before  he  can  be  declared  in  default  for  his  non-pay- 
ment. Hall  V.  Supreme  Lodge,  24  Fed.  Rep.  450;  Covenant 
Mut.  V.  Spies,.114  111.  463;  Supreme  Lodge  v.  Dalberg,  138 
nV  608. 

Mb.  Presiding  Justice  Waterman  delivered  the  opinion 
of  the  coukt. 

This  is  an  appeal  from  a  judgment  rendered  upon  a  cer- 
tificate issued  by  a  benevolent  insurance  society. 

The  defense  to  the  action  was  that  the  insured,  Hugh 
Fitzpatrick,  had  by  failure  to  pay  assessments  forfeited  his 
membership. 

Sections  4,  5,  7,  8,  of  article  11,  and  section  4  of  another 
article  of  the  constitution  and  by-laws  of  the  order  are  as 
follows : 

"  Sec.  4.  In  order  to  avoid  delay  in  the  payment  of  the 
sum  due  the  beneficiaries  of  a  deceased  member,  the  High 
Court  shall  make  an  assessment  per  capita  of  every  mem- 
ber of  the  courts  subject  to  assessment  for  such  purpose, 
with  the  provision  mentioned  in  section  2  of  this  endow- 
ment law;  and  after  the  payment  of  such  sum  at  the  death 
of  a  member  they  shall  make  a  similar  assessment,  so  as 
to  have  always  on  hand  the  requisite  amount  for  a  similar 
purpose. 

Sec  6.  Each  subordinate  court  receiving  the  notice  of 
such  an  assessment  made  by  the  High  Court  shall  forward 
within  fifteen  days  to  the  High  Treasurer  the  sum  required. 

Sec.  7.  Any  member  suspended  or  expelled  from  the 
order  for  any  cause  whatever,  forfeits  all  claim  to  the  en- 
dowment fund  during  his  suspension  or  expulsion. 

Sec.  8.    When  the  subordinate  court  shall  have  paid  the 
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death  assessments  called  for  by  the  H.  C,  which  shall  be 
paid  on  the  order  of  C.  B.  and  secretary,  and  reported  at 
next  meeting,  then  the  court  shall  at  once  call  on  the  mem- 
bers to  pay  the  amount  of  one  assessment,  equal  to  the  last 
one,  into  the  court  treasury,  so  as  to  keep  one  assessment 
always  on  hand,  except  when  the  court  treasury  has  an 
amount  equal  to  an  assessment  over  and  above  the  sum  of 
$5  for  each  member  of  the  court  in  good  standing,  then  the 
surplus  can  be  applied  to  the  payment  of  the  endowment. 

Sec.  4.  The  financial  secretary  shall  keep  an  account  of 
the  indebtedness  of  each  member,  with  the  amount  received 
from  each,  and  at  the  close  of  each  meeting  he  shall  pay  the 
same  over  to  the  treasurer,  taking  his  receipt  therefor.  He 
shall  immediately,  on  receipt  of  same,  mail  the  notice  of 
endowment  and  special  assessments  to  each  member,  to  the 
latest  address  furnished  by  the  member.  At  the  date  when  a 
member  becomes  in  arrears  he  shall  notify  the  recording 
secretary  and  the  High  Secretary  of  the  same." 

Section  1  of  article  9  is  as  follows : 

Article  IX. 

SUSPENSION   AND  REINSTATEMENT. 

"Section  1.  Any  member  in  arrears  for  endowment, 
regular  or  special  assessment,  dues  or  fines,  shall  not  be  en- 
titled to  or  receive  the  pass-word  or  other  privileges  of  the 
order,  nor  to  vote,  or  speak  on  any  question,  or  be  eligible 
for  any  office,  or  receive  any  benefit  from  the  court,  and  if 
he  fails  to  pay  such  arrears  for  the  space  of  one  month,  ex- 
cept such  arrears  be  for  endowment  assessment,  which  must 
be  paid  by  the  last  day  of  the  month  following  the  month 
in  which  the  assessment  was  called,  he  shall  stand  suspended 
from  the  order;  and  it  is  hereby  specially  ordered  that  reg- 
ular dues  are  payable  on  the  first  meeting  night  after  the 
time  specified  in  the  call  for  same." 

It  is  clear  that  under  the  provisions  of  section  8,  be- 
fore any  member  can  be  in  arrears  for  an  assessment,  he 
must  have  been  called  upon  to  pay  the  same.  And  it  is 
equally  clear  that  before  the  certificate  of  a  member  can  be 
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forfeited  or  he  be  suspended  so  as  to  lose  the  benefit  of  bis 
membership  for  non-payment  of  an  assessment,  he  must 
have  had  notice  of  such  call. 

It  does  not  appear  .that  Hugh  Fitzpatrick  had  notice  that 
any  call  for  the  payment  of  the  assessments  which  he  failed 
to  pay  had  ever  been  made. 

These  assessments  were  not  a  thing  occurring  at  stated 
intervals  of  which  he  was  bound  to  take  notice. 

There  is  nothing  to  show  that  he  knew  that  any  of  these 
assessments  had  been  made. 

It  was  the  duty  of  the  financial  secretary  to  mail  to  the 
latest  address  of  each  member  notice  of  each  assessment. 
It  does  not  appear  that  any  such  notice  was  ever  mailed 
to  or  received  by  Hugh  Fitzpatrick. 

He  could  not  have  been,  under  such  state  of  facts,  prop- 
erly suspended.  Covenant  Mut.  v.  Spies,  114  111.  463;  Su- 
preme Lodge  V.  Dalberg,  138  111.  508;  Niblack,  Ben.  Soc. 
(2d  Ed.),  257. 

The  judgment  of  the  Circuit  Court  for  the  amount  of  the 
insurance  to  Hugh  Fitzpatrick  is  therefore  affirmed. 


Joseph  W.  Ghladek  v.  Andrew  J.  Brown. 

1.  Statutory  Bonds— Oon«<ruch"an  of. — A  statutory  bond  has  the 
effect  which,  in  reason,  must  have  been  intended  by  the  statute. 

Debt,  on  an  appeal  bond.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Hbnrt  W.  Freebian,  Judge,  presiding.  Submitted 
at  the  March  term,  1895,  of  this  court.  AfiQrmed.  Opinion  filed  April 
23,  1895. 

GsoBGB  G.  Bellows,  attorney  for  appellant. 

£a.8than  &  Schumacher,  attorneys  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 
This  is  an  action  upon  an  appeal  bond  given  in  the  County 
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Couft  of  Cook  County  upon  an  appeal  from  a  judgment  of 
that  court  to  this,  in  an  action  of  forcible  detainer,  and  con- 
ditioned as  the  statute  requires. 

This  case  was  tried  without  a  jury,  and  on  the  trial  it 
appeared  that  this  court  affirmed  the  judgment  of  the  County 
Court. 

The  Superior  Court  assessed  the  damages  at  $795.  The 
evidence  warranted  the  finding,  and  we  are  too  much  pressed 
with  real  questions,  to  review  the  argument  of  the  appel- 
lant on  his  thirteen  assignments  of  error. 

The  judgment  is  afiirmed. 

Mr.  Justicb  Gary  on  PErmoN  for  rehearing. 

We  are  urged  to  reconsider  the  question  of  the  sufficiency 
of  the  evidence  as  to  the  amount  of  damages.  This  we  de- 
cline to  do.  We  do  not  regard  it  to  be  necessary  in  deciding 
that  a  court  or  jury  made  no  mistake  upon  evidence,  to  re- 
cite the  evidence. 

It  is  further  urged  that  we  did  not  consider  the  construc- 
tion of  the  bond  conditioned  inter  alia  to  pay  '^  all  damages 
and  loss  which  plaintiff  may  sustain  by  reason  of  the  with- 
holding of  the  premises,  and  by  reason  of  any  injury  done 
thereto."  As  we  read  the  argument  the  appellant  holds 
that,  unless  the  damages  and  loss  sued  for  are  the  result, 
both  of  withholding  and  of  injury  done,  there  can  be  no 
recovery. 

A  statutory  bond  has  the  effect  which,  in  reason,  must 
have  been  intended.    Hibbard  v.  McKinley,  28  111.  240. 

Petition  denied. 


Edwin  D.  Weary  v.  A.  H.  Andrews  &  Co. 

1.  Chancery  PRAcriCE—Jfcwfer  to  State  an  Account— JJnder  a  biU 
for  a  discovery  and  an  accounting  as  to  moneys  aUeged  to  have  been 
fraudulently  received,  the  proper  practice  is  to  refer  the  same  to  the 
master  to  take  the  testimony  and  state  the  account  A  reference  to 
take  the  testimony  only  will  not  do. 
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2.  Same — Stating  an  Account. — A  solicitor  can  not  throw  upon  the 
court  the  clericid  and  accountant  labor  of  going  through  accounts,  by  a 
reference  to  a  master  to  take  and  report  the  testimony  alone.  The 
objection  to  such  a  course  is  one  which  a  coiut  will,  of  its  own  motion, 
interpose  for  its  protection  from  unnecessary  labor  sought  to  be  imposed 
upon  it. 

Bill  for  Diseovery  and  Aeeonntfng.— Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Oliveb  H.  Hobton,  Judge,  presiding.  Sub- 
mitted at  the  March  t^rm,  1895,  of  this  court  Reversed  with  directions. 
OpiniiA  filed  April  22,  1895. 

Edward  R.  Woodlb,  attorney  for  appellant 

Bemy  &  Maitn,  attorney  for  appellee. 

Mb.  Presiding  Justice  Waterman  delivered  the  opinion 

OF  THE  CoiTET. 

This  was  a  bill  for  a  discovery  from  and  an  accounting  by 
appellant  as  to  money  it  was  alleged  he  had  fraudulently 
received  and  failed  to  account  for  in  respect  to  the  business 
of  appellee  while  he  was  in  its  employment. 

The  defendant  denying  all  fraud,  and  that  the  complainant 
was  entitled  to  any  of  the  moneys  received  by  him,  admitted 
having  received  certain  moneys  collected  by  the  complainant. 
There  was  a  reference  to  a  master  to  take  testimony.  Tes- 
timony was  taken  by  the  master  upon  the  subject  of  moneys 
received  by  appellant  and  his  liability  to  account  therefor. 

The  master  reported  the  evidence  without  stating  an 
account.  From  the  testimony  so  reported,  the  Circuit  Court 
made  up  an  account  and  ordered  the  appellant  to  pay  to  the 
appellee  $1,339.40.  The  cause  should  have  been  referred  to 
a  master  to  state  an  account. 

In  the  manner  in  which  the  suit  was  disposed  of,  two  courts 
have  already  been  called  upon  to  go  through  the  entire  mass 
of  testimony,  sift  therefrom  what  is  material  and  make  the 
necessary  calculations  to  arrive  at  a  true  account.  This  is 
not  the  business  of  a  chancellor.  Solicitors  are  not  entitled 
to  throw  upon  a  chancellor  the  clerical  and  accountant  labor 
of  going  through  accounts;  this  court  has  not  the  time  for 
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such  work.  The  practice,  here  presented,  has  been  repeat- 
edly condenvned  by  the  Supreme  Court,  and  the  decree  herein 
rendered  is  reversed  and  the  cause  remanded  with  directions 
to  refer  the  same  to  a  master  to  take  and  state  an  account 
between  the  parties  and  report  the  same  to  the  court.  Hu- 
ling  V.  Farweil  et  al.,  33  111.  App.  238;  Moss  v.  McCall,  75 
111.  190;  French  v.  Gibbs,  105  111.  523;  Beale  v.  Beale,  116 
111.  292. 

The  objection  here  made  is  one  which  a  court  will  of  its 
own  motion  interpose  for  its  protection  from  unnecessary 
labor  sought  to  be  imposed  upon  it.  Useful  forms  of  orders 
of  referetice  in  such  cases  can  be  found  in  Vol.  3,  page  2193, 
of  Daniell's  Chancery  Practice;  attention  is  specially  called 
to  notes  "  b  "  and  *'  f  "  as  likely  to  be  saving  of  time  to  the 
court  and  expense  to  parties. 

We  also  call  attention  to  what  is  said  concerning  the 
proper  practice  in  Huling  v.  Farweil,  supra;  Heflfron  v. 
Gore,  40  111.  App.  257-265;  Brown  v.  McKay,  51  111.  295- 
299;  Hodson  et  al.  v.  Eugene  Glass  Co.,  54  111.  App.  248. 
Reversed  with  directions. 


Anna  Wiedeman  t.  Henry  Keller. 

1.  Warranty — Vendxyr  of  Previsions, — ^When  a  vendor  of  proviBionB 
hae  no  notice,  and  can  notify  the  exercise  of  reasonable  or  ordinary  care 
ascertain  the  unwholesome  or  unsound  condition,  there  is  no  implied 
warranty  of  the  soundness  of  provisions  not  prepared  or  manufactured 
by  such  vendor. 

Trespass  on  the  Case* — Sale  of  unwholesome  pork.  Appeal  from  the 
Circuit  Court  of  Cook  County;  the  Hon.  Richard  W.  Clifford.  Judge, 
presiding.  Submitted  at  the  March  term,  1895,  of  this  court.  Affirmed. 
Opinion  filed  AprU  22, 1895. 

KuFus  Kino,  attorney  for  appellant, 

Pbussino  &  McCtJLLocH  and  Catharine  Waugh  MoCcl- 
LocH,  attorneys  for  appellee. 
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Mb.  Presiding  Justiob  W atkrmait  delivebed  the  opinion 
OF  the  Coubt. 

The  principal  question  discussed  by  counsel  in  this  case  is 
whether  a  regujar  retail  dealer  in  provisions  for  consump- 
tion mu^t  be  held  to  warrant  that  the  goods  he  so  sells  are 
sound  and  wholesome,  notwithstanding  the  defective  char- 
acter of  the  articles  is  unknown  to  him  and  could  not  have 
been  discovered  except  by  the  use  of  extraordinary  care, 
and  notwithstanding  that  the  goods  so  sold  had  been  duly 
inspected  by  an  officer  of  the  health  department  of  the  city 
of  Chicago  and  pronounced  free  from  taint;  the  vendee  hav- 
ing selected  from  a  mass,  the  article  sold. 

This  action  is  based  upon  injury  said  to  have  arisen  from 
eating  pork  containing  trichina.  There  is  no  evidence  that 
appellee  omitted  any  reasonable  or  ordinary  precaution  or 
did  anything  that  is  unusual;  while  it  is  established  that  he 
did  exercise  reasonable  and  ordinary  care  in  the  purchase 
and  sale  of  all  meat  sold  by  him. 

There  can  be  found  in  text  books  and  opinions,  expres- 
sions indicating  a  belief  that  the  retail  vendor  of  provision's 
for  consumption  impliedly  warrants  that  they  are  sound 
and  wholesome. 

Such  expression  is  doubtless  a  statement  of  a  rule  to  which 
there  are  important  exceptions:  1st.  When  the  defect  is 
clearly  obvious.  2d.  When  the  purchaser  is  informed  of 
the  defect. 

To  these  may  be  added,  not  so  much  as  an  exception,  but 
as  a  statement  of  a  contract  which  by  its  terms  negatives 
the  idea  of  such  a  warranty,  the  following:  "  When  the 
vendor  and  vendee,  equally,  rely  upon  the  brand  of  the  in- 
spector." 

There  are  many  authorities  holding  that  when  the  vendor 
has  no  notice,  and  could  not  by  the  exercise  of  reasonable 
or  ordinary  care,  have  ascertained  the  existence  of  the  un- 
wholesome or  unsound  condition,  there  is  no  implied  war- 
ranty of  the  soundness  of  provisions  not  prepared  or  manu- 
factured by  the  seller.  Benjamin  on  Sales,  Sees.  670,  671, 
672,  note  17,  page  629,  American  Ed.  of  1888;  Schouler  on 
Personal  Property,  Sec.  348;  10  Am.  and  Eng.  Ency.  of 
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Law,  155;  Emmerton  v.  Mathews,  7  Exchequer,  585;  Craft 
V.  Parker,  96  Mich.  245;  Buckingham  v.  Plymouth  Water 
Co.,  142  Penn.  221;  Wright  v.  Hart,  18  Wend,  464;  Moses 
V.  Mead,  1  Denio  378. 

The  statement  in  Blackstone's  Commentaries  that  in  con- 
tracts for  provisions,  it  is  always  implied  "that  they  are 
wholesome,  and  that  if  they  be  not,  the  same  remedy  may 
be  had,"  i.  e.,  an  action  on  the  case  for  deceit,  is  not  borne 
out  by  the  authorities,  and  is  unsound  unless  by  the  state- 
ment of  the  remedy  there  is  meant  to  be  implied  that 
knowledge  by  the  vendor  of  the  defect,  viz.,  a  scienter^  must 
be  alleged  and  proven. 

In  the  present  case  it  appears  that  the  vendee  selected  the 
pork  from  a  larger  piece,  off  which,  by  her  dictation,  what 
she  purchased  was  cut. 

It  further  appeared  that  if  meat  affected  with  trichina  is 
thoroughly  cooked,  that  is,  heated  to  the  temperature  of 
about  that  of  boiling  water,  the  trichina  will  be  killed  and 
all  injurious  effects  from  their  presence  will  be  overcome. 

Also,  that  the  plaintiff  cooked  a  part  of  the  meat  so  that 
it  was  "well  done,"  and  a  part  was  left  "  rare,"  that  is,  not 
so  thoroughly  cooked,  but  that  the  same  had  a  red,  bloody 
appearance  on  the  inside.  The  statute  of  this  State  does 
not,  in  our  judgment,  add  to  the  civil  liability  of  a  vendor 
of  provisions  for  immediate  consumption. 

We  do  not  think  that  the  plaintiff  made  out  a  case  enti- 
tling her  to  recover.  The  judgment  of  the  Circuit  Court 
is  therefore  affirmed. 


Michael  C.  McDonald  v.  Fairbanks^  Morse  &  Company. 

1.  Partners — IMbUtty  of  the.  Firm. — When  parties  hold  themselves 
out  as  partners  in  any  particular  kind  of  business,  and  knowing  in  fact, 
or  chargeable  with  knowledge  oT  the  character  of  the  business  trans- 
acted by  one  or  more  of  them,  they  will  not  be  relieved  from  the  im- 
authorized  acts  of  any  member  of  the  firm,  done,  apparently,  within 
the  scope  of  the  business,  as  against  persons  dealing  in  good  faith  with 
the  firm,  without  any  notice  tliat  the  act  of  the  partner  is  not  within 
the  scope  of  his  authority. 
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Assmnpslt,  for  goods  sold.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  John  Barton  Patne,  Judge,  presiding;  sub- 
mitted at  the  March  term,  1895,  of  this  court.  Affirmed.  Opinion  filed 
AprU  22,  1895. 

Mah£r  &  GiLBEBT,  Ettomeys  for  appellant. 
AsHCBAFT,  Gk>BDON  &  Cox,  attomeys  for  appellee. 

Mb.  Justice  Gabt  deuvbred  the  opinion  of  the  Court. 

Although  there  is  here  a  record  of  more  than  throe  hun- 
dred pages,  upon  which  the  industry  of  counsel  has  assigned 
twenty-nine  errors,  we  shall  only  consider  the  intrinsic  mer- 
its of  the  controversy  between  the  parties. 

The  appellant  entered  into  partnership  with  Michael  J. 
Tiemey  in  the  business  of  "  manufacturing,  buying  and  sell- 
ing of  all  goods  relating  to  machinists'  supplies,  and  every- 
thing to  said  business  belonging."  He  constituted  Edward 
S.  McDonald  his  representative  and  agent  in  the  manage- 
ment of  the  business.  There  was  no  controversy  as  to  the 
amount  of  goods  sold  by  the  appellees  to  the  firm  of  M.  J. 
Tierney  &  Co.,  but  the  defense  is  that  the  goods  were  bought 
without  the  knowledge  of  the  appellant,  and  were  not  ma- 
chinists' but  steam-fitters'  supplies. 

They  were  ordered  by  M.  J.  Tierney  &  Co.,  mostly  cred- 
ited to  the  appellees  on  the  books  of  M.  J.  Tierney  &  Co., 
and  were  of  a  character  that  even  a  court — which  "  will  not 
pretend  to  be  more  ignorant  than  the  rest  of  mankind" 
(quoted  in  Fisher  v.  Jansen,  30  111.  App.  91,  from  25  111.) — 
can  see  are  used  in  putting  into  operation  any  machinery 
of  which  the  motive  power  is  steam.  It  is  not  claimed  by 
the  appellant  that  the  appellees  had  any  notice  that  the 
goods  were  not  for  a  legitimate  use  in  the  business  of  M.  J. 
Tierney  &  Co. 

Under  such  circumstances  we  shall  not,  with  the  press  of 
business  upon  us,  undertake  a  review  of  the  fifty-odd  pages 
of  brief  by  the  counsel  of  appellant,  but  affirm  the  judg- 
ment. 
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James  B.  Lane  t.  L.  G.  Crossman  et  al* 

1.  Apfeaja— Lie  from  Finai  Orders,  etc. — ^As  a  general  nile,  an 
appeal  will  not  lie  until  there  is  a  final  disposition  of  the  whole  case. 

2.  Spbcific  Performancb— -De/ewianf*  Inability  to  Perform. — A 
court  of  chancery  can  not  decree  specific  performance  of  an  agreement 
to  oonyey  property,  which  the  defendant  could  not,  when  he  made  the 
contract,  perform,  and  which  he  has  not  since  acquired  the  ability  to  per- 
form.   In  such  a  case  the  remedy  is  at  law. 

3.  Chancery  Practice  ~Vert/lcaf ion  of  Amendments  to  the  BUI, — 
Where  an  amendment  to  a  verified  bill  contains  matters  peculiarly  with- 
in the  knowledge  of  the  complainant,  a  verification  by  the  solicitor  is 
insufficient. 

Bill  for  Speeifie  Perfornianee.— Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  William  G.  Ewino,  Judge,  presiding.  Sub- 
mitted at  the  March  term,  18d5,  of  this  court.  Affirmed.  Opinion  filed 
April  22, 18d5. 

Abnd,  Evans  &  Arnd^  attorneys  for  appellant 

"Weigley,  Bulkley,  Gray  &  Eastman,  attorneys  for 
appellees. 

Mb.  JusncB  Gary  delivered  the  opinion  of  the  Court. 

The  bill  filed  by  the  appellant  alleges  that  May  11,  1894, 
he  and  the  appellee  made  a  contract — left  in  escrow  with 
the  Northern  Trust  Company — by  which  appellee  agreed 
to  pay  appellant  $74,800,  and  convey  to  him  140,000  acres 
of  land  in  Utah  and  Idaho,  subject  to  an  incumbrance  of 
$80,000,  and  appellant  agreed  to  convey  to  appellee  some 
Cook  county  land,  subject  to  an  incumbrance  of  $66,000. 
Then  the  bill  alleges  that  when  the  contract  was  made  the 
appellee  did  not  own  the  140,000  acres,  and  was  not  able  to 
convey  them  to  the  appellant,  and  in  the  original  bill  it  is 
farther  alleged  that  since  the  contract  was  made  the  ap- 
pellee conveyed,  fraudulently,  all  his  property  to  Edwin  O. 
Lanphere,  but  b}^  an  amendment  it  is  alleged  that  the  ap- 
pellee conveyed  to  him,  "  property  in  the  supposed  consid- 
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eration  of  '^  $347,200,  and  that  appellee  has  not  used  any  of 
that  consideration  in  the  performance  of  his  contract  with 
the  appellant 

The  bill  is  for  specific  performance,  making  the  trust  com- 
pany and  Lanphere  parties  defendant.  On  demurrer  by  the 
appellee  the  bill  was  dismissed  as  to  the  appellee  only,  and, 
so  far  as  this  record  shows,  remains  pending  as  to  the  trust 
company,  which  says  it  is  ready  to  obey  the  court,  and  Lan- 
phere, who  has  demurred. 

If  the  bill  is  intended  to  attack  the  title  of  Lanphere,  this 
court  can  not,  on  this  appeal,  make  an  adjudication  binding 
him.  If  it  is  not  intended  to  attack  his  title,  he  has  no 
business  in  the  suit. 

In  this  ambiguous  phase  of  the  case  we  must  regard  him 
as  a  party  against  whom  the  appellant  claims  relief.  The 
appellant,  without  prejudice  to  any  of  his  claims,  might  have 
dismissed  the  trust  company  out  of  the  case,  and  he  might 
also  induce  the  court  to  act  upon  the  demurrer  of  Lanphere, 
which,  consistently  with  the  action  of  the  court  upon  the 
demurrer  of  the  appellee,  would  have  been  sustained,  and 
thus  had  a  complete  determination  of  the  cause  before  taking 
an  appeaL 

There  are  no  such  special  circumstances  here  as  induced 
us  to  depart  in  Crouch  v.  First  National  Bank,  47  111.  App. 
574,  from  the  general  rule  that  an  appeal  will  not  lie  until 
there  is  a  final  disposition  of  the  whole  case.  Nevertheless 
we  are  disposed  to  take  the  appellant  as  he  comes,  and  afiirm 
the  decree  upon  the  ground  that  the  bill  shows  that  the  ap- 
pellee could  not,  when  he  made  the  contract,  perform  it,  and 
does  not  show  that  he  has  since  acquired  the  ability.  Doan 
V.  Manzey,  33  111.  227. 

It  is  di£Bcult  on  this  record  to  avoid  the  conclusion  that 
the  character  of  the  title  of  the  140,000  acres,  subject  to 
$80,000,  is  of  no  consequence  to  the  appellant;  what  he 
really  seeks  is  the  $74,800.  His  remedy  is  at  law.  We  pay 
no  attention  to  the  offered  amendment  which  the  court  re- 
fused to  permit.  The  bill  and  original  amendment  were 
verified  by  the  oath  of  the  appellant.    The  offered  amend- 
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ment  was  verified  only  by  the  oath  of  his  solicitor,  who 
could  not  know  that  the  appellant,  at  the  time  of  filing  the 
original  bill  or  first  amendment,  was  ignorant  of  the  matters 
stated  in  the  offered  amendment.  Jones  v.  Kennicott,  83 
111.  484. 
The  decree  is  affirmed. 


Chicago  Title  and  Trust  Company^  Administrator  of 

Ignacio  Panzica^  t.  The  Chicago  and  Northern 

Pacific  Railroad  Company. 

1 .  Courts — Poteer  to  Correct  Misprision  of  the  Clerk, — ^A  court  having 
no  memoranda  to  guide  its  action  can  not»  after  the  lapse  of  the  term, 
correct  the  misprision  of  its  clerk. 

Trespass  on  the  Case. — Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Thohas  G.  Windes,  Judge,  presiding.  Submitted  at 
the  March  term,  1895,  of  this  court.  Affirmed.  Opinion  filed  April 
23, 1895. 

Pedrick,  Dawson  &  Saohse,  attorneys  for  appellant. 
J.  S.  NoETON  and  K.  K.  Knapp,  attorneys  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Coitrt. 

This  is  another  of  the  cases  of  great  injustice  in  cutting 
oflf  the  opportunity  for  the  party  to  present  the  case  relied 
upon,  which  injustice  we  can  but  be  spectators  of,  without 
power  to  remedy  it. 

The  record  says,  and  we  are  bound  by  it,  that  on  the  4rth 
day  of  June,  1894,  the  case  was  called  for  trial  and  dismissed 
for  want  of  prosecution.  In  fact,  it  was  dismissed  under  a 
general  call  of  the  pending  cases  from  No.  1  to  No.  20,163, 
which  the  attorneys  of  the  appellant  did  not  find  out 
until  September,  1894,  when,  on  the  6th  day  of  that  month, 
they  made  a  motion  to  reinstate  the  case,  which  motion  was 
properly  denied  for  want  of  jurisdiction  to  grant  it.    The 
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case  in  this  respect  is  like  Angus  v.  Backus-Thornton  Co., 
No.  5496,  this  term,  and  must  share  its  fate. 

Why  may  not  the  object  of  such  general  calls  be  attained 
by  simply  striking  cases  from  the  docket  on  such  calls, 
instead  of  dismissing  them,  thus  leaving  them  pending  for 
subsequent  action,  and  avoid  such  results  as  appear  in  this 
case  and  the  one  cited }  Welch  v.  Louis,  31  IlL  446.  The 
judgment  is  affirmed. 

Mb.  Presiding  Justice  Waterman. 

We  can  not,  upon  this  appeal,  regard  the  affidavits  filed  in 
the  court  below.  From  them,  it  would  seem  that  the  clerk 
of  the  Circuit  Court,  by  mistake,  entered  an  order  which  the 
court  did  not  make.  Appellant  doubtless  had  a  right  to 
believe  that  the  cause  stood  for  trial,  and  to  act  upon  the 
understanding  that  the  court  had  not  dismissed  the  cause. 
The  court  having  no  memoranda  could  not,  after  the  lapse 
of  the  time,  correct  the  misprision  of  its  clerk. 

Whether  appellant  has  not  a  remedy  in  equity  by  bill  to 
set  aside  the  judgment  entered  by  mistake,  is  a  question 
we  are  not  called  to  express  an  opinion  upon. 


Abraham  L.  Griffeth  v.  Edith  Griffeth. 

1.  Appellate  Coubt  Practicb— fiecord«.— The  AppeUate  Court  can 
not  look  outside  of  the  record  for  anything  touching  the  rights  of  the 
parties. 

Diroree  and  Alimony. — Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Oliver  H.  Horton,  Judge,  presiding.  Submitted  at 
the  March  term,  1805,  of  this  court  Affirmed.  Opinion  filed  April  22, 
1895. 

Thomas  J.  Holmes,  attorney  for  appellant. 

Mr.  Justice  Gary  delivered  the  opiiaoN  of  the  Court. 
Two  appeals  are  here  pending  under  the  above  title,  one 
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from  an  order  of  October  30,  1894,  for  the  payment  of  ali- 
mony, court  expenses  and  solicitor's  fees,  and  the  other  from 
an  order  of  November  13, 1894,  refusing  to  set  aside  the 
first  order. 

The  certificate  to  each  record  is  dated  February  13, 1895, 
and  states  that  it  is  a  complete  transcript  of  the  record  from 
July  30,  1894,  to  date,  in  the  matter  of  the  order  appealed 
from.  There  is  nothing  in  either  record  to  tell  us  what  kind 
of  a  suit  was  pending  between  the  parties,  though  we  may 
conjecture  that  they  are  husband  and  wife,  and  that  one  or 
the  other  of  them  filed  a  bill  for  a  divorce,  or  that  she  sued 
for  a  separate  maintenance. 

The  appeals  were  perfected  by  filing  bonds  November  17, 
1894.  January  24, 1895,  a  certified  copy  of  a  judgment  of  this 
court,  entered  December  6, 1894,  reversing  a  decree  and  dis- 
missing a  bill,  in  a  cause  of  the  same  title  as  these  appeals,  was 
filed  in  the  Circuit  Court.  Nothing  which  happened  after  the 
orders  appealed  from  were  entered,  can  be  the  ground  of  an 
assignment  of  error  here,  for  this  court  sits  only  to  review 
what  the  court  below  did,  not  what  it  might  do  upon  a 
ground  never  presented  to  it.  Whether  the  judgment  of 
this  court  furnishes  any  reason  for  any  action  by  the  Circuit 
Court,  under  or  independent  of  Section  18,  Chapter  4*0,  "  Di- 
vorce," is  not  a  question  for  us  on  these  records. 

We  can  not  look  outside  of  the  records  before  us  for  any- 
thing  touching  the  rights  of  these  parties.  Magloughlin  v. 
Clark,  35  111.  App.  251;  Ailing  v.  Wenzell,  46  111.  App.  502. 

And  on  these  records  it  does  not  appear  that  any  error 
was  committed  nor  any  injustice  done.  The  orders  are 
aifirmed. 


Oliver  6.  Dunuom^  Impleaded  with  The  M.  Thomsen 
Manufacturing  Company  v.  Max  Thomson. 

1.  Chancery — Enforcing  Abstract  Rights. — A  court  of  chancery 
will  not  entertain  a  biU  to  enforce  a  mere  valueless  abstract  right,  and 
the  court  will,  of  its  own  motion,  raise  the  point  for  its  own  protection. 
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2.  Same — Appeals  in. — ^In  chancery,  an  appeal  is,  in  effect,  a  retrial 
of  the  case  upon  the  record  of  the  court  below,  with  presumptions  that 
conclusions  there  drawn  from  oral  testimony  are  correct.  All  matters, 
whether  of  discretion  or  positive  law,  are  subject  to  review. 

Bill  for  Speellle  Perforin  anee.— Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Thbodore  Brentano,  Judge,  presiding.  Sub- 
mitted at  the  March  term,  1805,  of  this  court.  Reversed  and  remanded. 
Opmion  filed  April  22,  180(i. 

Flower,  Smith  &  Musoeave,  attorneys  for  appellant. 
RosENTH/LL,  EuBZ  &  HiBscHL,  attomeys  for  appellee. 

Mil  Juoticb  Gary  dblivbred  the  opinion  of  the  Court. 

April  3,  1894,  the  parties  above  named  exchanged  these 
instruments : 

"  Whereas,  Max  Thomsen,  of  the  city  of  Chicago,  county 
of  Cook  and  State  of  Illinois,  has  applied  for  letters  patent 
for  certain  improvements  in  curling  irons,  etc.;  that  one 
application  is  No.  408,372,  and  there  are  two  other  appli- 
cations which  were  applied  for  in  the  early  part  of  March, 
1894,  the  numbers  of  which  are  unknown  to  him;  that  for 
and  in  consideration  of  the  sum  of  one  dollar,  the  said  Max 
Thomsen  assigns,  sells  and  sets  over  unto  Oliver  G.  Dunnom, 
one-third  of  all  right,  title  and  interest  which  the  said  Max 
Thomsen  has  or  may  have  in  said  invention  and  applications, 
and  does  further  agree  that  immediately  upon  receiving  said 
letters  patent,  he  will  assign  in  proper  and  formal  manner, 
to  the  said  Dunnom,  one-third  of  all  the  right,  title  and 
interest  in  said  patents,  to  be  held  and  enjoyed  by  the  said 
Dunnom,  for  himself,  etc.,  to  the  full  end  of  the  term  for 
which  said  letters  patent  are  granted,  the  intent  of  this 
agreement  being  to  assign,  sell  and  set  over  by  said  Max 
Thomsen  a  one-third  interest  absolute  in  the  three  applica- 
tions for  patents  on  the  curling  irons  and  their  improve- 
ments, as  if  the  said  patents  had  been  granted  now. 

Signed,  sealed,  etc.,  the  third  day  of  April,  1894. 

Max  Thomsen.    [Seal.] 

Witness :    J.  B.  Gasgoione.'* 
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"  Chicago,  April  3,  1894. 
Max  Thomsen, 

Db,  Sir  :  In  consideration  of  your  selling  and  assigning  to 
me  a  third  interest  in  your  pat.  curling  irons,  I  agree  to  get 
up  a  stock  company  for  the  manufacture  and  sale  of  the  said 
irons,  and  failing  to  do  so,  I  will  re-assign  my  interest  as  con- 
veyed to  me  this  date,  back  to  you. 

Oliveb  G.  Dunnom." 

What  was  to  be  curled  the  case  does  not  show. 
Then  followed  this  correspondence : 

"Chicago,  April  4,  1894. 

Feibnd  Dunnom  :  I  have  thought  the  matter  over  from 
all  sides,  and  am  convinced  that  I  would  not  be  satisfied  if 
a  company  like  you  propose  would  be  started.  In  the  first 
place  the  bankers  would  want  the  control  and  the  presi- 
dency. Second,  from  what  I  have  learned  since,  it  would 
be  impossible  for  you  to  guarantee  me  my  patent  in  case  it 
would  not  turn  out  the  way  we  anticipate,  as  it  then  would 
be  the  property  of  the  company,  and  belong  to  the  assets, 
and  as  I  do  not  want  to  lose  it,  I  would  rather  not  risk  it. 

I  am  very  sorry  to  have  put  you  to  so  much  trouble,  but 
I  think  it  is  better  now  than  later,  and  kindly  ask  you  to 
drop  the  matter,  as  I  am  about  to  sell  my  store  and  hope 
to  be  soon  in  better  circumstances  and  ready  to  make  better 
propositions  than  I  am  now.  Hoping  you  will  not  feel  of- 
fended, I  remain, 

Yours, 

Max  Thomsen." 

*'  Chicago,  April  4,  1894. 

Friend  Thomsen:  Tou  have  no  reason  to  back  out. 
Why  did  you  not  think  this  matter  over  before  you  made 
your  proposition.!  I  did  not  ask  you  for  any  partnership, 
and  did  not  know  that  you  had  any  patent,  but  after  1  have 
made  my  arrangements,  according  to  your  wishes,  I  can  see 
no  reason  why  that  I  should  be  laughed  at  by  my  people,  who 
are  willing  to  do  what  you,  through  me,  have  asked  them 
to  do. 

Not  one  promise  on  our  side  has  been  broken,  whereas 
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you  change  your  mind  every  day,  and  you  have  no  rea- 
son to  do  this,  for  we  will  do  whatever  is  honest  and  fair 
and  you  will  get  every  cent  due,  with  all  benefit  from  a  push- 
ing business. 

Yours,  etc., 

O.  G.  DuNNOM.'* 

April  20, 1894,  the  appellee  executed  this  instrument : 

"Whereas,  I,  Max  Thomsen,  of  the  city  of  Chicago, 
county  of  Cook  and  State  of  Illinois,  have  invented  certain 
new  and  useful  improvements  in  curling  irons,  and  have 
prepared  and  executed  proper  description  and  specifications 
of  the  same,  and  have  made  applications  for  letters  patent  of 
the  United  States,  numbers  498,372  and  504,?96. 

Now,  this  indenture,  witnesseth:  That  for  and  in  consid- 
eration of  the  sum  of  one  dollar  ($1)  and  other  good  and 
valuable  considerations,  receipt  of  which  is  hereby  acknowl- 
edged, I  heireby  agree  to  sell  and  transfer  all  of  my  right, 
title  and  interest  which  I  have  or  may  have  in  and  to  the 
said  inventions  in  consequence  of  the  grant  of  letters 
patent  therefor,  to  a  corporation,  to  be  known  when  formed 
as  The  M.  Thomsen  Manufacturing  Company,  for  fifteen 
(16)  shares  of  the  capital  stock  of  this  company  named  above, 
at  the  face  value  of  one  hundred  dollars  ($100)  per  share, 
complete  transfer  to  be  made  of  all  my  right  and  title  in 
said  patents  to  M.  Thomsen  Manufacturing  Company  im- 
mediately after  its  incorporation. 

In  witness  whereof  I  have  hereunto  affixed  my  hand  and 
seal  this  20th  day  of  April,  A.  D.  1894. 

Max  Thomsen.     [Seal.] 

Witness :  E.  J.  Frank." 

June  11,  1894,  the  appellee  filed  this  bill,  afterward  by 
amendment,  making  The  M.  Thomsen  Manufacturing  Com- 
pany a  defendant,  which  appeared  and  answered,  alleging 
the  organization  of  the  Thomsen  Company,  and  that  in  it 
the  appellee  "  is  holding  a  large  interest."  There  is  not 
either  in  pleading  or  in  evidence  any  showing  that  either 
the  patents  or  the  stock  of  the  corporation  is  of  any  value. 
This  is  fatal.    A  court  of  chancery  does  not  concern  itself 
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with  mere  disputes.  Johnson  v.  Steffens,  54  111.  App.  193. 
And  that  value  is  involved  must  appear  by  the  record. 
Watson  V.  Wells,  5  Conn.  468. 

The  court  will  raise  the  point  for  its  own  protection  against 
trifling;  case  last  cited. 

The  decree,  among  other  matters  directing  an  assignment 
by  the  appellant  to  the  Thomsen  Company,  is  reversed  and 
the  cause  remanded. 

Beversed  and  remanded. 

Mr.  Justice  Gary,  on  rbitrariko. 

It  is  urged  that  the  parties  have  treated  the  patents  as  of 
value  by  business  arrangements,  but  it  does  not  appear  that 
in  fact  any  business  has  ever  been  entered  upon.  Also  that 
the  commissioner  of  patents  adjudged  the  invention  to  be 
new  and  useful,  but  if  we  are  to  regard  that  adjudication  as 
a  ground  of  presumption,  it  is  only  as  a  presumption  of  fact, 
and  observation  teaches  that  probably  not  one  patent  in  a 
hundred  has  ever  repaid  the  expenses  of  suing  it  out.  If 
we  are  to  presume  anything  upon  the  subject  of  value  from 
the  issue  of  patents,  and  organization  of  a  corporation,  and 
be  guided  by  experience,  we  must  presume  that  any  money 
invested  will  be  lost,  and  that  all  at  stake  will  not  prove  as 
valuable  as  the  ice,  which  in  Cummings  v.  Barrett,  10  Cush- 
ing,  185,  approved  in  Smith  v.  Williams,  116  Mass.  510,  was 
held  to  be  a  subject-matter  too  trifling  in  value  for  the  court 
to  entertain. 

The  bill  avers  ^^  that  the  manufacture  of  the  article  under 
said  patent  would  be  greatly  delayed  and  impaired  by " 
litigation,  which  can  hardly  be  true,  as  the  owner  of  part 
of  a  patent  may  act  and  license  others  to  act  under  it.  Curtis, 
Pat.,  Sec.  190,  et  seq,;  Bump,  page  193,  et  seq. 

There  is  nothing  in  the  case  to  indicate  that  the  appellant 
or  appellee  are  likely  ever  to  make  any  curling  irons,  nor 
what  they  would  be  good  for  if  made;  so  that  for  aught  that 
a])pears,  the  bill  is  to  enforce,  at  most,  a  mere  valueless 
abstract  right. 

Citing  in  the  original  opinion  5  Conn,  was  a  blunder,  in- 
duced by  Dan.  Chy.,  329,  note  3. 
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In  chancery  an  appeal  is  in  efiPect  a  retrial  of  the  case  upon 
the  record  of  the  court  below,  with  presumptions  that  con- 
clusions of  fact  there  drawn  from  oral  testimony  are  correct. 
"  All  matters,  whether  of  discretion  or  positive  law,  are  sub- 
ject to  review."    Moore  v.  Bracken,  27  111.  23. 

Our  duty  does  not  require  us  to  review  theories  simply. 
There  is  enough  of  serious  business  to  occupy  our  time. 

Rehearing  denied. 


Barbee  Wire  and  Iron  Works  r.  Jolin  MalinowskL 

> 

1.  SupisBiOB  CouRT—Its  Jurisdiction, — The  Superior  Court  of  CJook 
Coun^  is  not  a  court  of  like  jurisdiction  with  that  of  a  justice  of  the 
peace  within  the  meaning  of  section  2  of  the  act  of  1891  (laws  1891, 
151),  providing  that  no  suit  shaU  be  brought  upon  a  judgment  of  a  jus- 
tice of  the  peace  in  a  court  of  like  jurisdiction  within  tlie  same  county 
where  such  judgment  was  rendered  until  the  expiration  of  seven  years 
next  after  its  rendition. 

Bebt,  on  a  justice's  judgment.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Henbt  W.  Freeman,  Judge,  presiding.  Sub- 
mitted at  the  March  term,  1895,  of  this  court.  Reversed  and  remande<l. 
Opinion  filed  April  22,  1895. 

H.  C.  Bennett  and  W.  A.  Phelps,  attorneys  for  appellant. 
O'DoNNBix  &  CoGHLAN,  attomeys  for  appellee. 

Me,  Pbesidino  Justice  Waterman  delivered  the  opinion 
OF  THE  Court. 

This  was  an  action  in  the  Superior  Court  upon  a  judg- 
ment rendered  by  a  justice  of  the  peace  of  this  county  in 
iS92.    A  demurrer  to  the  declaration  was  sustained. 

It  is  urged  that  the  suit  could  not  be  maintained  because 
of  a  statute  enacted  in  1891,  the  second  section  of  which  is 
as  follows : 

*'  A  suit  may  be  brought  upon  a  judgment  of  a  justice  of 
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the  peace  at  any  time  within  ton  years  next  after  the  ren- 
dition thereof,  and  not  afterward." 

"  Provided*  however,  that  no  such  suit  shall  be  brought 
upon  said  judgment  in  a  court  of  like  jurisdiction  within 
the  same  county  where  such  judgment  may  be  rendere<l 
until  the  expiration  of  seven  yea^  next  after  its  rendition.'' 

The  Superior  Court  is  not  a  court  of  like  jurisdiction  with 
that  of  a  justice  of  the  peace. 

The  construction  contended  for  might  deprive  a  judg- 
ment creditor  of  the  only  means  of  collecting  its  judgment, 
as  by  attachment  at  the  same  term  with  other  attachments, 
or  garnishee  process  w^here  the  garnishee  debtor  was  owing 
more  than  $200.  The  statute  is  not  one  to  be  extended  by 
implication.  The  judgment  of  the  Superior  Court  is  re- 
versed and  the  cause  remanded. 


Sioux  Talley  State  Bank  v.  Drovers  National  Bank. 

1.  Waiver — Verifloation  of  a  Plea, — ^In  a  suit  upon  a  written  instru- 
ment the  right  to  insist  upon  a  verified  plea  before  the  signature  of  the 
maker  can  be  denied  may  be  waived  by  a  stipulation  between  the  parties 
as  to  the  facts. 

2.  Banks  and  BANKmo — Payment  of  Money  to  the  Wrong  Person,^ 
Title  to  a  check  payable  to  H.  Bronson,  intended  for  Nelson  Branson, 
can  not  be  obtained  under  indorsement  by  H.  Brunson,  made  fraudu- 
lently, though  the  indorsee  be  deceived,  and  pay  value. 

Assnmpsit,  on  cashier^s  check.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  George  W.  Blanke,  Judge,  prebiding.  Sub- 
mitted at  the  March  term,  1895,  of  this  court  and  aflSrmed.  Opinion 
filed  AprU  22,  1895. 

WiLLFTs,  Case  &  Odell,  attorneys  for  appellant. 
E,  W.  Adkinson,  attorney  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

All  the  material  facts  of  this  case  necessary  to  the  pres- 
entation of  the  real  question  are  shown  by  a  stipulation 
made  in  the  Superior  Court  as  follows : 
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"  For  the  purpose  of  the  trial  of  the  above  entitled  cause 
it  is  stipulated  by  and  between  the  parties  thereto  as 
follows : 

On  the  23d  day  of  January,  1892,  Nelson  Branson  shipped 
from  Anthon,  Iowa,  to  Chicago,  a  carload  of  cattle  to  be  sold 
on  his  account,  which  cattle  were  received  in  Chicago  and 
were  sold  on  or  about  January  25,  1892,  by  the  commission 
firm  of  Ottman  &  Minteer,  who  realized  from  said  sale,  as 
the  net  proceeds  thereof,  after  deducting  all  charges  and 
commissions,  the  sum  of  $575.66.  After  the  sale  Messrs. 
Ottman  &  Minteer  made  out  a  statement  of  account  in  the 
name  of  H.  Eronson  for  the  said  carload  of  cattle,  showing 
balance  due  $575.66,  and  wrote  upon  it  a  memorandum  as 
follows : 

^  H.  Bbonson,  Esq. 
Dh.  Sie: — We  enclose  check  $575.66  for  your  net  pro- 
ceeds as  shown.    Hope  you  will  find  all  O.  K. 

Yours  trulv, 

Ottman  &  M.     C 

Said  firm  also,  about  the  same  time,  directed  the  Drovers 
National  Bank,  defendant  in  this  suit,  to  make  a  draft  or 
cashier's  check  for  said  sum,  payable  to  the  order  of  H. 
Bronson,  and  in  pursuance  of  such  instructions  said  defend- 
ant executed  and  delivered  to  said  Ottman  &  Minteer  a 
cashier's  check,  signed  by  its  president,  Solva  Brintnall,  as 
shown  by  the  original  instrument,  No.  55,676,  offered  in  evi- 
dence, which  check  was,  on  the  26th  day  of  January,  1892, 
inclosed  by  Ottman  &  Minteer  with  said  statement  of 
account  in  an  envelope  and  addressed  as  follows:  ^H. 
Bronson,  Esq.,  Anthon,  low^a,'  and  deposited  in  the  post- 
office,  and  was  received  about  the  28th  day  of  January,  1892, 
by  said  H.  Branson  (a  nephew  of  Nelson  Branson),  who 
lived  at  Anthon,  Iowa,  and  who  thereupon  wrote  his  name, 
H.  Branson,  upon  the  back  of  said  check  and  presented  the 
same  so  indorsed  at  the  plaintiff's  bank  for  payment.  Said 
TL  Branson  was  not  known  at  the  plaintiff's  bank,  but  the 
bank  paid  the  check  by  reason  of  the  statement  written  on 
the  back  thereof  by  one  W.  B.  Persons,  who  was  known 
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at  the  bank,  and  who  wrote  underneath  H.  Branson's  name 
the  following:  ^Indorsement  guaranteed.  W.  B.  Per- 
sons/ as  more  particularly  appears  from  the  original  instru- 
ment offered  in  evidence,  whereupon  said  plaintiff  cashed 
said  check  and  paid  the  proceeds  thereof,  $575.66,  to  said  H. 
Brunson,  who  thereupon  absconded  with  the  money  so 
obtained,  and  was  afterward  arrested  for  obtaining  and 
appropriating  the  money  under  the  above  cipcumstances  and 
-was  convicted  and  sentenced  to  the  penitentiary.  After  the 
money  was  obtained  as  aforesaid  from  the  plaintiff's  bank 
by  said  H.  Brunson,  but  before  the  check  was  presented  to 
the  defendant  by  the  plaintiff  for  payment,  Ottman  &  Min- 
teer  notified  the  defendant  not  to  pay  said  check.  Said 
check  was  afterward,  on  or  about  February  24, 1892,  pre- 
sented by  the  plaintiff  to  the  defendant  <  for  payment,  and 
payment  thereof  was  ddly  demanded,  but  the  defendant 
refused  to  pay  the  same  or  any  part  thereof,  and  the  check 
was  on  the  same  day  duly  protested  for  non-payment. 
When  the  check  was  cashed  by  the  plaintiff  none  of  its 
officers  or  agents  had  any  knowledge  or  actual  notice,  other 
than  that  afforded  by  the  form  of  the  instrument  and  the 
indorsements  thereon,  that  said  H.  Branson  was  not  fallv 
entitled  to  the  money. 

It  is  further  stipulated  that  the  plaintiff,  Sioux  Valley 
State  Bank,  is  a  corporation  duly  organized  under  the  laws 
of  the  State  of  Iowa,  and  that  either  party  may,  upon  the 
trial  of  this  cause,  introduce  evidence  not  inconsistent  with 
the  foregoing  stipulation." 

The  appellant  now  urges  that  the  indorsement  could  not 
be  denied  on  the  trial,  the  plea  not  being  verified  under 
section  84  of  the  Practice  Act;  and  also  that  the  words 
"  said  H.  Brunson"  in  the  stipulation  prevent  the  appellee 
from  questioning  the  indorsement. 

The  word  "said"  as  used  there  is  mere  accidental  sur- 
plusage; no  H.  Branson  had  been  before  mentioned,  and 
therefore  the  word  had  no  antecedent. 

The  point  that  there  was  no  plea  verified  was  waived  by 
the  stipulation. 
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It  is  apparent  that  it  was  made  as  showing  upon  what 
the  rights  of  the  parties  depend  for  decision;  besides,  the 
abstract  shows  no  such  point  made  below. 

Now,  this  is  not  a  question  of  idem  sonans^  but  of  iden- 
tity of  person. 

The  check  was  not  intended  for  the  man  who  indorsed  it, 
nor  was  it  payable  to  him.  The  difference  between  "  Bron- 
son"  and  "  Brunson"  was  enough  to  put  the  appellant  on  its 
guard.  That  it  was  on  its  guard  appears  from  the  fact  that 
it  took  a  guaranty.  H.  Brunson  had  no  right  to  the  money, 
and  could  confer  none.  Had  the  money  been  sent  to  the 
appellant  to  deliver  to  II.  Bronspn,  a  delivery  to  H.  Brun- 
son, for  whom  the  money  was  not  intended,  would  have 
been  no  discharge  of  its  liability  to  the  sender. 

Even  identity  of  name  does  not  suffice  to  excuse  dealing 
with  the  wrong  person.    People  v.  Smith,  43  111.  219. 

The  judgment  is  a£Srmed. 


Harry  Nelson  v.  Board  of  Trade  et  aL 

1.  PUBUO  Warehousbs— C7iargr6«  for  Storage  of  (7rain.— Under 
the  laws  of  this  State  the  charges  that  may  be  made  for  the  storage  of 
grain  in  public  warehouses  are  limited,  but  there  is  no  law  depriving 
warehousemen  of  the  right  to  make  their  charges  less  than  the  max^ 
imnm  fixed  by  law. 

2.  BOAKD  OF  Trade—  Discipline  of  Member^^Judgment  Conclusive.  — 
Where  the  rules  and  regulations  of  a  voluntary  society  provide  for  the 
disciplining  of  members  and  for  a  method  of  hearing  as  to  and  deter- 
mining whether  offenses  havo  been  committed,  the  judgment  of  such 
tribunal  is  final  and  conclusive;  the  rules,  regulations  and  judgment  of 
such  society  not  being  opposed  to  the  law  of^  the  land  nor  in  disregard 
of  its  charter  or  by-laws. 

8.  Same — Membership  in,  a  Property  Right, — The  membership  in  the 
Board  of  Trade  is  a  property  right. 

4.  Same — Poiffer  to  Discipline  Members — Proceedings  Not  to  he  In- 
quired into  CoUateraUy. — Where  a  person  becomes  a  member  of  the 
Chicago  Board  of  Trade  and  agrees  to  be  bound  by  its  rules  and  regula- 
tions, among  which  are  by-laws  for  the  disciplining  of  members  and 
providing  for  a  tribunal  before  which  they  may  be  tried,  and  where 
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such  tribunal  proceeds  regularly  in  accordance  with  its  own  rules,  they 
being  not  contrary  to  public  policy  or  to  the  law  of  the  land,  and  the 
procedure  not  being  mala  fides  or  repugnant  to  natural  justice,  the 
merits  of  a  judgment  thus  rendered  will  not  be  inquired  into  collaterally. 

5.  CORPORATIONS — Courts  of  Law  Control  the  Power  of  Amotion, — 
Ck>urt8  of  law,  acting  by  the  writ  of  mandamus  directly  upon  corponv- 
tions,  exercise  a  control  over  the  power  of  amotion  and  may  and  do  in- 
Testigate  proceedings  for  the  amotion  of  corporate  members. 

6.  Same— PTAen  Courts  of  Law  will  Interfere  with  the  Corporate 
Tribunal  for  the  Discipline  of  Jlfe;ii&6r«. —rWhere  the  action  of  a  tribunal 
created  by  the  by-laws  of  a  corporation  for  the  discipline  of  members  is 
▼iolative  of  the  rules  of  the  corporation,  in  disregard  of  the  rights  of 
members  thereunder  or  of  the  law  of  the  land,  courts  will  interfere  to 
compel  the  restoration  of  the  cor|K)rate  franchise  of  wliich  a  member 
has  been  improperly  deprived. 

7.  Same— rnbunoi  far  tlie  Discipline  of  Members  a  Quasi-judicial 
Body, — The  tribunal  of  a  private  corporation  created  by  the  agreement 
of  its  members  is  a  quasi- judicial  body;  but  it  is  not,  even  in  respect  to 
the  matters  by  consent  committed  to  its  charge,  a  court  of  superior  juris- 
diction. It  acts  judicially,  but  with  a  limited  and  inferior  jurisdiction, 
and  is  bound  to  proceed  in  conformity  with  the  rules  under  which  it 
exists  and  acts. 

8.  Same — Agreement  to  he  Bound  by  By-laws, — A  person  in  becoming 
a  member  of  a  corporation  and  agreeing  to  be  bound  by  its  laws,  does 
not  agree  to  submit  to  acts  violative  of  the  rules  by  which  he  and  aU 
otlier  corporators  are  bound. 

0.  Same — Rules  for  Construing  Statutes — Applicable  to  By-laws, — 
The  rule  that  the  words  of  a  statute  are  to  be  interpreted  in  their  ordi- 
nary and  popular  sense,  uti  loquitur  vulguSt  is  applicable  to  the  by-laws 
of  private  corporations. 

10.  Same — Construction  of  By-laws-— Bad Faith,^The  words  "bad 
faith  "  imply  a  breach  of  faith— a  willful  failure  to  respond  to  a  plain  and 
well  understood  obligation.  Tliey  mean  not  only  the  existence  of  an 
honorable  obligation,  but  a  dishonorable  refusal  or  neglect  to  comply 
with  the  same;  they  imply  much  more  than  mere  inability  to  respond. 

11.  SAXR—-Construction  of  By-law  Permitting  Expulsion  of  Mem- 
bers for  Acts  of  Bad  Faith. — The  directors  of  the  Chicago  Board  of 
Trade  have  not  the  power  to  declare  that  *'  bad  faith  and  dishonorable 
conduct "  which  is  nothing  of  the  kind;  the  rule  permitting  expulsion 
for  acts  of  bad  faith  is  not  one  by  which  members  may  be  expelled  at 
the  pleasure  of  the  board,  without  reference  to  the  character  of  the 
deeds  it  may  see  fit  to  designate  as  bad  faith  and  dishonorable  conduct. 

12.  Courts  of  Law — Pouter  to  Examine  Proceedings  of  Corpora- 
tions,— Where  property  rights  are  involved,  courts  have  the  power  to  ^ 
examine  the  proceedings  of  the  quasi- judicial  tribunals  of  corporations 

such  as  this,  for  the  purpose  of  seeing  if  the  action  of  such  body  has  / 

been  in  substantial  accordance  witli  the  law  and  rules  provided  tor  its 
government. 
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Hand  am  ns,  to  compel  the  restoration  of  a  suspended  member  of  the 
Board  of  Trade,  etc  Appeal  from  the  Superior  Court  of  Cook  County; 
the  Hon.  Hsnbt  W.  Firman,  Judge,  presiding.  Submitted  at  the 
March  term,  1895,  of  this  court  Reversed  and  remanded.  Opinion 
filed  April  22,  1895. 

Statement  of  the  Case, 

This  was  a  proceeding  to  compel,  by  writ  of  mandamus, 
the  restoration  of  the  petitioner  to  the  privileges  of  a  mem- 
ber of  the  Board  of  Trade;  he  having  been  by  order  of  its 
directors  suspended,  indefinitely. 

The  petitioner  alleges  the  ownership  by  the  Board  of 
Trade  of  real  property  in  the  city  of  Chicago  of  the  value  of 
about  $3,000,000,  and  the  receipt  therefrom  of  an  annual 
net  income  in  the  way  of  rents  of  over  $54,000;  that  the 
value  of  a  membership  in  said  board  is  $800;  that  trading 
in  cereals  and  other  products  is  carried  on  upon  its  floor 
and  under  its  superintendence,  the  aggregate  amount  of 
such  trading  being  annually  very  large.  That  the  value  to 
the  petitioner  of  his  membership  is  very  greatly  impaired 
in  consequence  of  the  denial  to  him  of  the  privileges  of 
membership,  one  of  which  is  the  right  and  opportunity  to 
go  upon  its  floor  and  there  carry  on  conimercial  transac- 
tions with  its  members;  that  petitioner  is  the  manager  of 
and  a  large  stockholder  in  a  corporation  known  as  the  Na- 
tional Elevator  Company,  engaged  in  the  storage  and  ware- 
housing of  grain.  That  petitioner  does  not,  nor  does  he  in 
conjunction  with  one  Wayman,  own  or  control  a  majority 
of  the  stock  of  said  company. 

It  appears  from  the  petition  that  it  is  extremely  desirable 
for  grain  elevators  in  the  city  of  Chicago  to  have  the  re- 
ceipts they  issue  for  grain  by  them  held  in  store,  regular 
upon  the  Board  of  Trade;  that  is,  that  upon  such  board  the 
delivery  of  such  receipts  shall  be  by  the  members  thereof 
accepted  as  a  delivery  of  the  grain  represented  thereby.  The 
petition  further  sets  forth — 

That  for  many  years,  the  said  The  Board  of  Trade  of  the 
City  of  Chicago  adopted  rules  from  time  to  time  intended 
to  make  safe  purchasers  or  holders  of  warehouse  receipts 
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issued  by  warehousemen  at  Chicago,  and  in  or  about  the 
year  1882  a  rule  was  in  force  or  then  formulated  which  pro- 
vided that  all  deliveries  upon  grain  contracts  should  be 
made  by  tender  of  regular  warehouse  receipts;  that  by  the 
term  "  regular "  it  was  intended  to  define  receipts  issued 
by  houses  in  good  credit,  and  in  other  respects  conforming 
to  such  regulations  as  should  be  prescribed  by  its  board  of 
directors;  that  the  practice  had  thus  grown  up,  or  was 
thereafter  initiated  and  continued  until  the  mpnth  of 
August  of  the  present  year,  of  requiring  from  warehouse- 
men in  the  city  of  Chicago  a  bond,  with  such  penalty  as  should 
seem  proper,  and  conditioned  to  protect  the  holders  of  re- 
ceipts issued  by  such  warehousemen,  and  warehousemen 
having  given  such  bond  were  entitled  to  have  their  ware- 
houses called  regular,  and  their  receipts  were  recognized  by 
said  Board  of  Trade  and  generally  as  representing  safe  and 
responsible  warehousemen. 

That  after  said  corporation  known  as  the  Elevator  Comr 
pany  was  organized,  and  since  its  organization,  it  has  main- 
tained and  operated  a  public  warehouse  of  class  A;  that  on 
or  about  the  25th  day  of  January,  1890,  a  license  to  the 
same  was  issued  by  the  Circuit  Court  of  Cook  County  in 
accordance  with,  law,  in  the  name  of  Murry  Nelson  as  man- 
ager, and  such  license  has  since  been  and  is  now.  in  force; 
that  the  capacity  of  said  elevator  is  1,000,000  bushels,  and 
it  now  has  in  store  about  738,000  bushels,  of  which  149,000, 
of  various  grades,  are  owned  by  it. 

That  prior  to  the  first  day  of  July,  1893,  a  bond,  with 
surety,  was  given  by  it  to  the  Board  of  Trade  in  the  penalty 
of  $500,000,  conditioned  to  protect  the  receipts  of  said  ware- 
house in  the  manner  hereinbefore  stated,  which  said  bond 
was  accepted  by  said  defendant,  and  has  not  since  been  can- 
celed or  withdrawn,  and  a  large  share  of  the  grain  in  said 
warehouse  was  received  after  the  execution  and  delivery  of 
said  bond. 

That  on  the  13th  day  of  August,  1894,  the  said  board  of 
trade  amended  a  certain  one  of  its  rules,  known  as  rule  21, 
providing  the  terms  and  conditions  under  which  the  receipts 
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of  grain  elevators  should  be  deemed  regular  on  said  Board 
of  Trade,  among  which  amendments  was  a  provision  that 
the  warehouses,  whose  receipts  should  be  deemed  regular, 
should  charge  for  the  storage  of  grain  not  in  excess  of  three- 
quarters  of  one  cent  per  bushel  for  the  first  ten  days  or  part 
thereof,  and  one-quarter  of  one  cent  per  bushel  for  each 
additional  ten  days  or  part  thereof.  And,  furthermore, 
that  the  proprietors  or  managers  of  such  warehouses  should 
be  required  to  sell  their  regular  contract  grades  of  grain  or 
flaxseed  in  the  Chicago  market  only,  and  shall  not  ship  any 
grain  from  any  regular  warehouse,  of  which  they  are  pro- 
prietors or  managers,  except  those  grades  which  are  denom- 
inated and  understood  to  be  "  off  grade." 

The  petitioner  further  sets  forth  that  the  following  paper 
was  presented  to  the  owners  and  managers  of  elevators  for 
their  signatures : 

"  We,  the  undersigned,  elevator  proprietors  and  managers, 
agree  to  apply  to  have  our  elevators  made  regular  if  the 
above  section  of  rule  21  as  presented  to  us  is  adopted  by  the 
Board  of  Trade." 

That  in  the  absence  from  the  city  of  Chicago  of  your 
petitioner,  and  without  authority  from  the  directors  of  said 
elevator  company  as  individuals,  and  without  a  meeting 
having  been  held  or  a  vote  taken  on  that  subject,  said  writ- 
ing was  at  such  request  signed  on  behalf  of  said  elevator 
company  by  said  Wayman  as  secretary  or  treasurer;  that 
the  corporate  seal  of  said  elevator  company  was  not  thereto 
attached,  and  your  petitioner  avers  that  in  signing  the  same 
said  Wayman  departed,  although  not  intentionally,  from 
the  suggestions  theretofore  made  to  him  by  your  peti- 
tioner; that  your  petitioner  did  not  know  of  the  fact 
of  such  siofnature  until  after  his  return  to  Chicago,  which 
was  on  or  about  the  1st  day  of  August,  1894;  that  he 
had  been  unwell  for  a  considerable  time  prior  to  his  re- 
turn, and  after  his  return  was.  for  two  weeks  or  more, 
practically  confined  to  his  house  and  unable  to  transact 
business;  that  it  did  not  occur  to  him  to  disown  the  signa- 
ture of  said  Wayman,  and,  in  fact,  he  was  not  authorized  to 
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assume  so  to  do  on  the  part  of  tbe  elevator  company;  that 
petitioner  is  advised  and  believes  that  by  no  shadow  of 
moml  obligation  or  commercial  honor  was  he  called  upon  to 
disown  such  act  or  carry^  if  he  could  have  done  so,  the  same 
into  eifect. 

That  your  petitioner  not  having  had  an  opportunity  to  con- 
sult with  his  associate  directors,  charges  were,  on  or  about  the 
31st  of  August,  1894,  preferred  to  the  board  of  directors  of 
said  Board  of  Trade  against  your  petitioner,  in  form  as  fol- 
lows : 

"Chicago,  Aug.  31, 1894. 
To  the  Board  of  Directors  of  the  Board  of  Trade  of  the  City 

of  Chicago : 

Gentlemen  :  The  undersigned,  chairman  of  a  committee 
of  the  association,  hereby  charges  Murry  Nelson  with  an 
act  of  bad  faith  and  dishonorable  conduct,  in  not  carrying 
out  the  terms  of  an  agreement  signed  by  J.  B.  Wayman, 
secretary  and  treasurer  of  the  National  Elevator  &  Dock 
Co.,  a  copy  of  which  agreement  is  hereto  attached. 

BespectfuUy, 

Geosob  R.  Nichols, 

Chairman." 

That  on  the  18th  day  of  September,  1894,  your  petitioner 
attended  a  meeting  of  the  board  of  directors  of  said  Board 
of  Trade,  at  which,  as  your  petitioner  believes,  more  than 
twelve  were  present;  that  your  petitioner  then  verbally  pro- 
tested against  the  taking  of  any  action  by  said  board  of 
directors  upon  the  so-called  charge  which  had  been  pre- 
ferred against  him,  and  denied  the  right  of  said  Boaid  of 
Trade  to  cite  him  to  answer. 

That  after  considerable  conversation,  questioning  and  an- 
swering between  your  petitioner  and  the  members  then 
present  of  said  board  of  directors,  your  petitioner  having 
osked  and  been  denied  the  privilege  of  counsel,  your  peti- 
tioner was  requested  to  retire,  and  on  the  morning  of  the 
following  day  received  by  mail  a  communication  from  the 
secretary  of  said  Board  of  Trade  as  follows : 
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"September  19,  1894. 
Mr.  Murry  Nelson : 

Dear  Sib  :  You  are  hereby  notified  that  at  a  meeting  of 
the  board  of  directors  of  the  Board  of  Trade  of  the  city  of 
Chicago,  held  on  the  18th  inst,  upon  the  hearing  of  the 
complaint  made  against  you  by  George  R.  Nichols,  chair- 
man, you  were  found  guilty  and  suspended  from  the  privi- 
leges of  the  Board  of  Trade  of  the  City  of  Chicago  indefi- 
nitely. 

Very  respectfully, 

George  F.  Stine,  Secretary." 

The  petition  also  sets  forth  the  following  letter  addressed 
by  the  petitioner  to  the  Board  of  Trade  while  the  charges 
were  under  consideration : 

Exhibit  C. 

Chicago,  September  3,  1894. 
To  the  President  and  Directors  of  the  Board  of  Trade. 

Gentlemen  : — The  alleged  agreement  referred  to  in  the 
charges  against  Mr.  Wayman  and  me  was  signed  by  James 
B.  Wayman,  secretary  of  the  National  Elevator  and  Dock 
Company. 

It  was  signed  by  him  in  perfectly  good  faith,  and  there 
is  nothing  to  show  that  he,  as  far  as  he  is  able,  is  not  ready 
and  willing  to  carry  it  out. 

However,  through  ignorance  of  his  powers,  he  pretended 
to  bind  the  corporation  to  what  it  could  only  be  bound  by 
a  resolution  of  its  board  of  directors.  The  alleged  agree- 
ment is  extraordinary,  not  in  the  due  course  of  business, 
and  could  only  be  entered  into  by  the  corporation  in  a 
regular  manner  consistent  with  the  law. 

Neither  Mr.  Wayman,  as  secretary,  nor  I,  as  president, 
have  the  power  under  the  by-laws  of  the  corporation  to 
make  any  contract  unless  as  so  directed  by  the  board  of 
directors. 

There  is  no  time  mentioned  in  the  alleged  agreement,  be- 
fore which  and  at  which  the  parties  signing  it  agree  to  ap- 
ply to  be  made  regular.  Both  Mr.  Wayman  and  I  have 
stated  officially  to  the  committee  of  the  Board  of  Trade 
that  the  National  Elevator  and  Dock  Company  would  prob- 
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ably  apply  to  be  made  regular  as  soon  as  its  directors  could 
be  convened  and  make  the  resolution  necessary  for  such 
application. 

Neither  Mr.  Wayman  nor  I  o^ra  or  control,  either  singly 
or  together,  the  majority  of  the  stock,  or  the  votes  of  the 
directors  of  the  corporation,  and  except  by  counsel  and 
advice  we  exercise  no  influence  beyond  our  voting  power  as 
directors  in  the  corporation.  However  strongly  we  may 
counsel,  singly  or  together,  that  the  elevator  company  apply 
to  be  made  regular  under  the  rules  of  the  Board  of  Trade, 
we  have  no  power  whatever  to  compel  it. 

The  alleged  agreement  by  no  interpretation  can  be  con- 
sidered a  contract.  The  Board  of  Trade  is  not  a  party  to 
it;  it  neither  signs  it  nor  by  implication  agrees  to  do  any- 
thing under  it.  There  is  no  obligation  upon  the  part  of  the 
Board  of  Trade  to  make  regular  any  of  the  elevators  who 
do  apply.  The  Board  of  Trade  does  not  agree  to  pass  the 
rule,  nor  any  other  rule,  nor  to  abide  by  the  rule  as  passed 
for  any  time  whatever.  To-morrow  the  Board  of  Trade 
may  pass  a  wholly  different  rule  and  leave  the  elevators  no 
remedy.  The  agreement  is  not  mutual,  and  there  is  in  it 
no  consideration  whatever  for  the  only  parties  who  sign  it. 
Two  are  the  least  number  who  can  agree,  and  here  we  have 
only  the  elevators  signing  as  one  party. 

No  one  can  complain  of  failure  to  perform  an  agreement 
unless  he  is  a  party  to  it,  and  if  it  were  admitted  that  there 
was  an  agreement  it  nevertheless  is  true  that  the  Board  of 
Trade  is  not  a  party  to  it. 

The  only  thing  it  can  be  claimed  is  agreed  to  by  the 
managers  of  the  elevators  in  the  alleged  agreement,  is  that 
*'  if  the  above  mentioned  section  of  rule  21,  as  presented  to 
(them)  is  adopted  by  the  Board  of  Trade,  that  they  will 
apply  to  be  made  regular."  Nothing  is  said  as  to  their  aj>- 
])lication  being  under  that  rule.  They  do  not  agree  not  to' 
try  to  obtain  the  passage  of  some  other  rule,  and  they  do 
not  agree,  nor  is  it  implied,  that  they  will  apply  to  be  made 
regular  at  once. 

By  the  widest  stretch  of  imagination  the  mistake  Mr. 
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Wayman  made  in  exceeding  his  authority  can  not  be  con- 
sidered to  carry  with  it  any  implication  of  ^'  bad  faith  "  or 
"  dishonorable  conduct.*^ 

Even  had  he  signed  a  contract  he  might  not  be  able  to 
carry  it  out,  and  even  for  his  failure,  were  he  liable  in  dam- 
ages, he  could  not  be  said  to  have  done  anything  ^^  dishon- 
orable "  or  in  "  bad  faith." 

Mere  failure  to  perform  a  contract  can  never  be  consid- 
ered to  be  evidence  of  bad  faith  or  dishonorable  conduct. 
Circumstances  beyond  the  control  of  a  contracting  party 
may  make  it  impossible  for  him  to  carry  his  agreement  into 
eflFect.  Mr.  Wayman  may  be  desirous  at  the  present  mo- 
ment that  the  National  Elevator  be  made  regular  under  the 
present  rule  of  the  Board  of  Trade,  and  still  not  be  able  to 
obtain  the  consent  of  the  directors  of  that  elevator.  As  a 
matter  of  fact,  the  controlling  interest  of  the  National  Ele- 
vator is  held  in  trust  for  wards  of  court  in  Erie  county, 
Pennsylvania,  and  accordingly  the  agents  of  the  elevator 
company  can  do  nothing  whatever  not  strictly  in  accord  with 
the  law  governing  trustees,  and  nothing  out  of  the  due  and 
regular  course  of  its  daily  business  without  a  resolution  of 
its  board  of  directors. 

I,  as  president,  could  do  nothing  more  than  Mr.  Wayman 
a«  secretary,  in  thifl  matter  to  bind  the  company,  and  my 
sanction  or  adoption  of  the  act  of  Mr.  Wayman  could  be 
disr^arded  by  the  directors  of  the  corporation  as  not  bind- 
ing upon  it. 

The  by-laws  of  the  company  state  specifically  the  duties 
of  its  officers,  and  Mr.  Wayman's  mistake  in  exceeding  his 
authority  is  perfectly  apparent  to  have  been  made  in  the 
best  of  faith.  I  shall  submit  to  you,  gentlemen,  directors  of 
the'  Board  of  Trade,  the  by-law  under  which  Mr.  Wayman 
ilerives  his  powers,  and  ask  you  to  consider  if  he  could,  under 
it,  make  a  contract  which  would  lawfully  bind  the  corpora- 
tion«  It  is  difficult  for  me  to  believe  that  I,  a  member  of 
the  Board  of  Trade  of  Chicago  almost  from  its  beginning, 
should  be  called  upon  to  answer  a  charge  so  trivial,  ground- 
less and  unreasonable  as  this.    I  have  tried  to  the  best  of  my 
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ability,  to  convey  to  the  minds  of  the  committee  before 
which  I  appeared,  and  now  to  you,  gentlemen,  the  directors, 
how  impossible  it  is  for  Mr.  Wayraan  or  me  to  bind  the 
elevator  company  in  this  matter.  It  can  not  be  possible  that 
you,  gentlemen,  men  of  business  training  and  wide  experience 
in  commercial  affairs,  should  be  unfamiliar  with  the  manage- 
ment of  corpot'ations  to  such  an  extent  that  you  can  not 
appreciate  the  limitations  under  which  its  agents  act.  It 
can  not  be  possible  that,  knowing,  as  you  do,  the  present 
impossibility  of  convening  the  directors  of  the  National  Ele- 
vator and  Dock  Company,  who  alone  can  act  upon  the  ques- 
tion of  the  adoption  of  the  proposition  of  the  Board  of  Trade, 
you  can  arbitrarily  and  lawlessly  take  advantage  of  its 
agents,  Mr.  Wayman  and  myself,  whom  it  is  claimed,  one  by 
act,  and  the  other  by  adoption,  have  bound  the  company  to 
an  agreement  which  it  has  failed  to  perform.  To  be  sure, 
there  is  nothing  yet  to  show  that  any  agreement  has  been 
made  or  broken,  but  such  is  the  charge. 

It  can  not  be  possible,  when  due  consideration  is  had  of 
the  facts,  that  the  directors  will  seek  to  censure  Mr.  Wav- 
man  for  his  inability  to  do  what  it  is  claimed  he  agreed  to 
do,  when  circumstances  entirely  beyond  his  control  prevent 
him,  either  from  carrying  into  effect  the  supposed  agree- 
ment, or  from  disowning  and  renouncing  it.  The  most  that 
can  be  said  in  his  disfavor  is  that  he  mistook  his  legal  pow- 
ers, and  that,  in  the  strictest  system  of  ethics,  has  never 
been  accounted  a  wrong.  "  Bad  faith  "  and  "  dishonorable 
conduct "  grow  only  out  of  a  conscious  act  of  wrongdoing, 
and  it  is  perfectly  evident  that  Mr.  "Wayman  was  entirely 
unconscious  of  any  intention  to  act  except  in  the  best  faith 
and  most  honorable  manner. 

As  I  have  repeatedly  stated,  officially,  to  the  gentleman 
who  charges  me  with  bad  faith  and  dishonorable  conduct, 
and  unofficially  to  other  gentlemen  of  the  board,  so  that  it 
is  a  matter  of  common  knowledge,  I  did  not  know  that  Mr. 
Wayman  had  signed  anything  until  some  time  after  he  had 
done  so,  as  I  was  out  of  the  city  and  out  of  communication 
Avith  him.    I  did  not  know,  and  I  do  not  now  think,  that 
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what  he  did  sign  was  an  agreement,  and  accordingly  took  no 
steps  to  disaffirm  it.  I  did  not  know  that  what  he  did  sign 
coald  be  considered  an  agreement  by  any  one  until  I  was 
informed  by  this  charge  that  it  was  so  considered  by  one 
I)erson  at  least.  I  am  not  able,  if  my  life  depended  upon  it, 
to  affirm  the  alleged  agreement,  and  were  I  to  attempt  to 
do  so,  in  order  to  please  any  one,  the  National  Elevator  and 
Dock  Company  would  still  have  the  right  to  disaffirm  it. 

I  am  too  old  a  man  and  have  been  too  long  a  member  of 
this  Board  of  Trade,  in  good  standing,  not  to  expect  from 
its  board  of  directors  at  least  ordinarv  courtesv,  and  treat- 
ment  consistent  with  the  simple  principles  of  justice.  I  have 
been  called  upon  to  answer  to  a  charge  which  would  be  con- 
sidered in  no  court  of  the  land,  for  a  moment,  nor  by  any 
committee  of  a  club,  nor  trustees  of  any  church,  to  require 
an  answer  or  defense. 

As  the  charge  on  its  face  is  seen  to  be  baseless  and  triv- 
ial, I  esteem  it  a  most  grevious  wrong  to  be  compelled  to 
make  answer  to  it.  The  "  bad  faith  "  and  "  dishonorable 
conduct "  lies  in  compelling  gentlemen  to  answer  to  a  ma- 
licious and  libelous  accusation. 

Yours  truly, 

MuREY  Nelson. 

The  petitioner  also  sets  forth  the  following  by-laws  of  the 
Board  of  Trade  existing  at  the  time  of  the  preferring  of  the 
charges  against  him : 

"  When  any  member  of  the  association  shall  be  guilty  of 
improper  conduct  of  a  personal  character  in  any  of  the 
rooms  of  the  association,  or  when  any  member  shall  be 
guilty  of  a  willful  violation  of  any  business  contract  or  ob- 
ligation, and  shall  neglect  or  refuse  to  equitably  and  satis- 
factorily adjust  an<l  settle  the  same,  or  when  any  member 
shall  willfully  neglect  or  refuse  to  comply  promptly  with 
the  award  of  any  committee  of  arbitration,  or  committee  of 
appeals  rendered  in  conformity  with  the  rules,  regulations 
and  by-laws  of  the  association,  or  when  any  member  shall 
violate  any  of  the  rules,  regulations  or  by-laws  of  the  asso- 
ciation,  or  when  any  member  ;hall  be  guilty  of  making  or 
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reporting  any  false  or  fictitious  purchases  or  sales,  or  when 
any  member  shall  be  guilty  of  any  act  of  bad  faith  or  any 
attempt  at  extortion,  or  of  any  other  dishonorable  or  dis- 
honest conduct  *  *  *  he  shall  be  censured,  suspended 
or  expelled  by  the  board  of  directors,  as  they  may  deter- 
mine from  the  nature  and  gravity  of  the  offense  com- 
mitted." 

"  All  charges  made  to  the  board  of  directors  against  any 
member  of  the  association  for  any  default,  misconduct  or 
offense,  shall  be  in  writing  and  in  duplicate,  and  shall  state 
the  default,  misconduct  or  offense  charged;  and  the  same 
shall  be  signed  by  one  or  more  members  of  the  association, 
by  a  business  firm,  one  or  more  of  whose  members  shall  be 
a  member  of  the  association,  or  by  the  chairman  of  a  com- 
mittee of  the  association." 

Appellant's  Brief,  Geo.  W.  Smith  and  Murby  Nelson,  Jr., 

Attorneys. 

The  court  is  to  say  whether  or  not  a  by-law  is  reasonable 
or  within  the  power  of  the  board  to  enact.  State  v.  Over- 
ton, 24  N.  J.  L.  440;  Ilib.  Eng.  Co.  v.  Harrison,  93  Penn. 
St.  264;  People  v.  Wheaton  College,  40  111.  186;  C.  P.  &  P. 
Co.  V.  Tilton,  87  111.  547. 

A  member  of  a  corporation  can  not  be  deprived  of  a  right 
or  privilege  by  the  enactment  of  a  by-law  which  conflicts 
with  the  laws  of  the  State  and  is  not  germane  to  the  pur- 
poses of  the  charter.  People  v.  Mech.  Aid.  Soc,  22  Mich. 
86;  State  v.  Carteret  Club,  40  N.  J.  L.  295;  State  v.  Georgia 
Med.  Soc.,  38  Ga.  608;  People  v.  Board  of  Trade,  45  III  412. 

The  Board  of  Trade  is  an  incorporated  association  of  which 
petitioner  was  a  charter  member. 

His  rights  flow  from  the  charter.  Pitcher  v.  Board  of 
Trade,  20  111.  App.  319. 

Its  powers  are  defined  by  its  charter.  It  may  buy,  sell 
and  lease  lands.  It  has  bfH3ome  an  institution  for  gain. 
People  V.  Nelson,  46  N.  Y.  477;  State  v.  Benev.  Soc,  72 
Mo.  146;  Board  of  Trade  v.  People,  91  111.80;  Golden  Rule 
V.  People,  118  111.  492;  Bd.  of  Trade  v.  JS'.  Y.  &  C.  Stock 
Exch.,  127  111.  153. 
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Membership  is  property.    Weaver  v.  Fisher,  110  IlL  146; 
Jones  V.  Fisher,  116  111.  68. 
The  board  is  given  power  by  its  charter : 

1.  To  admit  and  expel. 

2.  To  fine. 

3.  To  enact  by-laws  not  contrary  to  the  laws  of  the 
land. 

If  it  has  an  inherent  power  of  expulsion,  it  is  only  for 
oflfenses  of  an  infamous  character  or  subversive  of  the  pur- 
poses of  the  corporation,  that  is,  working  to  its  destruction 
as  a  body  corporate. 

The  power  to  expel  does  not  include  the  power  to  suspend. 
Schassberger  v.  Sta^ndel,  C.  P.  No.  2,  Dec.  13,  1880;  9  W. 
]S\  of  C.  379. 

The  mandamus  act  has  been  in  force  since  July  1, 1874, 
and  an  action  for  mandamus  is  now  a  civil  suit  governed  by 
rules  applicable  to  "  other  cases  at  law  "  (Sec.  4);  not  to  be  dis- 
missed because  petitioner  may  have  "  another  specific  legal 
remedy  "  (Sec.  9);  and  is  to  be  instituted  by  petitioner,  not 
the  people  (Sees.  1,  4,  et  seq.).  E.  S.,  Ch.  87;  People  v. 
Webber,  86  111.  283;  City  v.  Sansum,  87  111.  182;  Dement  v. 
Kokker,  126  111.  174;  Brokaw  v.  Comrs.,  130  111.  482;  People 
V.  Town  Mt.  Morris,  145  111.  427. 

Mandamus  is  the  proper  remedy  to  restore  one  to  the  en- 
joyment of  the  privileges  of  an  incorporated  association,  of 
which  he  has  been  unlawfully  deprived.  People  v.  Med. 
Soc,  32  N.  Y.  187;  State  v.  White,  82  Ind.  278. 

Greek,  Bobbins  &  Honore,  attorneys  for  appellee;  A.  W. 
Green,  counsel. 

Me.  Pbesidino  Justice  Waterman  delivered  the  opinion 
OF  the  Court. 

We  can  not  regard  the  attempt  of  the  Board  of  Trade  to 
limit  the  charges  which  warehousemen  may  make  or  the 
business  which  the  managers  of  grain  warehouses  may  do 
as  an  infringement  of  or  counter  to  any  law  of  this  State. 
True  it  is  that  under  the  laws  of  this  State  the  charges  that 
may  bo  made  for  the  storage  of  grain  in  public  warehouses 
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are  limited,  but  there  is  as  yet  no  legislation  depriving  ware- 
housemen  of  the  right  to  make  their  charges  less  than  the 
maximum  fixed  by  law.  The  action  of  the  Board  of  Trade 
in  this  regard  is  merely  that  of  declining  to  class  the  grain 
certificates  issued  by  warehousemen  as  regular  unless 
such  warehousemen  comply  with  certain  conditions.  The 
Board  of  Trade  is  under  no  legal  obligation  to  classify  ware- 
house certificates  as  regular,  and  the  warehousemen  are 
under  no  legal  obligation  to  keep  the  certificates  hereafter 
issued  by  them  regular. 

The  Board  of  Trade  and  the  warehousemen  are  each  at 
perfect  liberty  to  terminate  all  business  relations. 

What  the  effect  of  the  rule  imposing  new  obligations 
upon  the  warehousemen  as  a  condition  of  having  the  certifi- 
cates issued  by  them  treated  by  the  Board  of  Trade  as 
regular,  may  be  upon  the  bonds  by  them  heretofore  giveu 
to  protect  such  certificates,  is  a  question  upon  which  we  are 
not  now  called  to  express  an  opinion. 

Whether  because  of  the  proceedings  against  the  peti- 
tioner, as  a  result  of  which  he  was  indefinitely  suspended,  the 
court  will,  by  mandamus,  compel  his  re-instatement,  presents 
a  question  of  more  dilficulty. 

As  a  general  rule  it  may  be  stated  that  where  the  rules 
and  regulations  of  a  voluntary  society  provide  for  the  dis- 
ciplining of  members  and  for  a  method  of  hearing  as  to,  and 
determining  whether  offenses  have  been  committed,  the 
judgment  of  such  tribunal  is  final  and  conclusive,  the  rules, 
regulations  and  judgment  of  such  society  not  being  opposed 
to  the  law  of  the  land  nor  in  disregard  of  its  charter  or  by- 
laws. Angell  &  Ames  on  Corporations  (1 1th  Ed.),  Sec.  418; 
High  on  Ex.  Legal  Kemedies  (2d  Ed.),  Sec.  292;  Pitcher  v. 
Board  of  Trade,  121  111.  412. 

Appellant  contends  that  while  it  is  true  that  the  rules  of 
the  Board  of  Trade  provide  that  a  member  may  be  sus- 
pended for  "  any  act  of  bad  faith,"  and  he  is  charged  in 
terms  with  being  guilty  of  such  an  act,  yet  the  specification 
in  the  charge,  defining,  as  it  does,  what  the  so-called  act  of 
bad  faith  is,  negatives  upon  its  face  the  idea  that  such  act 
could  be  bad  faith  upon  his  part. 
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The  charge  is  bad  faith  and  dishonorable  conduct  in  not 
carrying  out  a  certain  agreement.  This  agreement  it  is  not 
charged  was  made  or  signed  by  the  petitioner  or  on  his  be- 
half or  by  his  procurement;  neither  is  it  alleged  that  be 
was  or  is  in  any  way  a  party  thereto,  or  bound  honorably 
or  otherwise  to  carry  the  same  out,  or  that  he  is  able  to 
do  so. 

The  petitioner  does  appear  to  be  the  manager  of  the 
National  Elevator  and  Dock  Company,  but  it  nowhere  ap- 
pears that  either  as  such  manager  or  personally  he  was  a 
party  to  such  agreement  or  is  able  or  bound  to  carry  the 
same  out. 

On  the  contrary  it  fairly  appears  that  he  is  not  able  to 
carry  out  such  agreement. 

By  the  pleadings  it  is  admitted  that  appellant's  member- 
ship has  a  value  of  $800.  This  is  a  substantial  sum,  one 
which  never  has  been  and  can  not  be  passed  by  under  the 
maxim  De  7mnimis  non  curat  lex.  Such  value  for  the  pur- 
poses of  this  proceeding  is  as  efficacious  as  if  it  were  a  million 
of  dollars.  It  appears,  also,  by  the  petition,  that  appellee 
owns  in  the  city  of  Chicago,  real  estate  of  the  value  of 
about  $3,000,000;  that  its  aggregate  income  for  the  current 
year,  1893,  was  $229,586.85,  of  which  $119,198.18  was  from 
tenants  occupying  rooms  in  the  building  it  has  erected  at  a 
cost  of  $2,500,000;  that  during  siiid  year  it  received  for  the 
rent  of  tables  and  drawers  upon  its  floor,  $12,181.49,  from 
assessment  upon  members,  $84,960,  and  paid  for  taxes  on 
its  real  estate,  $27,252.19,  for  insurance,  $4,700.52,  for  ex- 
penses of  its  real  estate  department,  $62,719.05,  and  for 
janitor's  services  $3,860,  leaving  a  net  profit  derived  from 
its  real  estate  department  of  $54,527.50;  that  it  has  out- 
standing an  indebtedness  of  $1,250,000  secured  by  mort- 
gage upon  its  real  estate. 

Appellant,  as  a  member,  has  an  interest  in  this  great  prop- 
erty as  well  as  in  the  net  income  of  over  $50,000  per  annum 
derived  therefrom. 

It  is  manifest  that  such  a  property  must  be  managed  with 
skill  and  integrity,  else  it  will   be  lost  to  its  owners.    Ap- 
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]>ellant,  by  his  suspension,  is  deprived  of  all  voice  in  the  con- 
trol and  supervision  of  this  property  and  rendered  power- 
less to  prevent  its  waste  or  neglect  by  improvidence,  or  its 
disdpation  through  fraud. 

The  petition  of  appellant  is  manifestly  concerning  a  prop- 
erty right.  Weaver  v.  Fisher,  110  111.  146;  Jones  v.  Fisher, 
116  111.  68. 

Courts  of  law,  acting  by  the  writ  of  mandamus  directly 
upon  corporations,  exercise  a  control  over  the  power  of 
amotion,  and  may,  and  do  investigate  proceedings  for  the 
amotion  of  corporate  members.     High  on  Extraordinary 
Remedies,  Sec.   291,  293,  294  and  295;  A^ngell  &  Ames  on 
Corporations,  10th  Ed.,  Sees.  704  and  705;  The  State  ex  rel. 
Cuppell  V.  Milwaukee  Chamber  of  Commerce,  47  Wis,  670; 
The  State  ex  rel.  Graham  v.  The  Chamber  of  Commerce, 
20  Wis.  63;  Green  v.  African  Methodist  Episcopal  Society, 
1  Serg.  &   Rawle,  264;   Commonwealth  ex  rel.  Fischer  v. 
The  German  Society,  15  Penn.  St.  251;  Dos  Passos  on 
Stock   Brokers  and   Stock  Exchanges,  87;   State  ex  reL 
George  E.   Sibley  v.  The  Board   of  Management  of  the 
Carteret  Club  of  Elizabeth,  40  N.  J.  L.  295. 

The  right  to  the  writ  of  mandamus  extends  to  one  im- 
properly suspended.  Lambert  v.  United  Workmen,  47 
Mich.  86. 

Appellant,  in  becoming  a  member  of  the  Chicago  Board 
of  Trade,  agreed  to  be  bound  by  its  rules  and  regulations. 
Among  these  are  by-laws  for  the  disciplining  of  members 
and  providing  for  a  tribunal  before  which  they  may  be 
tried.  Where  such  tribunal  proceeds  regularly,  that  is,  in 
accordance  with  its  own  rules,  they  being  not  contrary  to 
public  policy  or  to  the  law  of  the  land,  and  the  procedure 
not  being  mala  fides  or  repugnant  to  natural  justice,  the 
merits  of  a  judgment  thus  rendered  will  not  be  inquired 
into  collaterally.  Black  &  White  Smiths  Society  v.  Van 
Dyke,  2  Wheaton  309;  Dawkins  v.  Antrobus,  L.  R.,  17  Ch. 
Div.  615;  Angell&  Ames  on  Corporations,  Sec.  418;  Pitcher 
V.  Board  of  Trade,  121  111.  412-420. 

When  the  action  of  such  tribunal  is  violative  of  the  rules 
of  the  corporation,  in  disregard  of  the  rights  of  members 
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therennder  or  of  the  law  of  the  land,  courts  will  interfere 
to  compel  the  restoration  of  the  corporate  franchise  of 
which  a  member  has   been  improperly  deprived. 

The  tribunal  of  a  private  corporation  created  by  the 
agreement  of  its  members  is  a  quasi- judicial  body;  but  it  is 
nut,  even  in  respect  to  the  matters  by  consent  committed  to 
its  charge,  a  court  of  superior  jurisdiction.  It  does,  in- 
deed, sit  and  act  judicially,  but  with  a  limited  and  inferior 
jurisdiction;  and  is  bound  to  proceed  in  conformity  with  the 
rules  under  which  it  exists  and  acts.  Ryan  v.  Cudahy,  Su- 
preme Court  of  Illinois,  opinion  filed  at  the  March  term, 
1895;  Labouchere  v.  Earl  of  Wharncliflfe,  L.  R,  15  Ch.  Div. 
346. 

A  person  in  becoming  a  member  of  a  corporation  and 
agreeing  to  be  bound  by  its  laws,  does  not  agree  to  submit 
to  acts  violative  of  the  rules  by  which  he  and  all  other  cor- 
porators are  bound. 

The  petitioner  in  the  present  case  does  not  complain  of 
the  by-law  providing  for  expulsion  or  suspension;  his  in- 
sistance  is  that  in  pretended  following  of  the  by-law,  an  act, 
manifestly  not  one  of  "  bad  faith  "  or  dishonorable  conduct, 
has  been  charged  and  found  to  be  so;  in  other  words,  that 
the  plain  meaning  of  language  has  been  tortured  and  per- 
verted to  the  end  that  he  might  be  suspended  for  no  oflFense; 
that  by  violation  of  its  rules  and  not  in  accordance  there- 
with has  he  been  suspended  by  the  directors  of  the  Board  of 
Trade. 

If  the  words  of  statutes  are  to  be  interpreted  in  their 
ordinary — their  popular  sense,  uti  loquitur  vulgua  (Endlich 
on  the  Construction  of  Statutes,  Sec.  76;  Potter's  Dwarris 
on  Statutes,  page  307;  Maillard  v.  Lawrence,  16  Howard, 
U.  8.  251-261),  how  much  the  more  should  so  just  a  rule  be 
applicable  to  the  by-laws  of  a  private  corporation,  not  only 
made' for,  but  the  enforcement  of  which  is  confided  to  men 
not  learned  in  the  law  ? 

The  words  "  bad  faith  "  imply  a  breach  of  faith,  a  willful 
failure  to  respond  to  a  plain  and  well  understood  obligation. 
They  mean  not  only  the  existence  of  an  honorable  obliga- 
tion, but  a  dishonorable  refusal  or  neglect  to  comply  with 
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the  same;  they  imply  much  more  than  mere  inability  to 
respond. 

The  directors  of  the  Chicago  Board  of  Trade  have  not  the 
power  to  declare  that  "  bad  faith  and  dishonorable  conduct " 
which  is  nothing  of  the  kind;  the  rule  permitting  expulsion 
for  acts  of  bad  faith  is  not  one  by  which  members  may  be 
expelled  at  the  pleasure  of  the  board,  without  reference  to 
the  character  of  the  deeds  it  may  see  fit  to  designate  as  bad 
faith  and  dishonorable  conduct. 

To  have  charged  the  petitioner  with  bad  faith  and  dis- 
honorable conduct  in  not  enforcing  in  Chicago  the  law 
against  the  opening  of  dramshops  on  Sunday,  or  in  not 
procuring  the  restoration  of  the  free  coinage  of  silver,  or  in 
not  carrj'ing  out  the  engagement  of  John  Doe  and  Kichard 
Roe  to  pay  rent  to  the  board,  would  have  been  characterized 
as  absurd.  So,  too,  is  such  a  charge  when  described  as  con- 
sisting in  a  failure  to  carry  out  an  agreement  which  the  de- 
fendant is  not  alleged  or  shown  to  have  been  a  party  to,  or 
bound  or  able  to  perform. 

Where  property  rights  are  involved,  courts  have  the  power 
to  examine  the  proceedings  of  the  quasi-judicial  tribunals  of 
corporations  such  as  this  for  the  purpose  of  seeing  if  the 
action  of  such  body  has  been  in  substantial  accordance  with 
the  law  and  rules  provided  for  its  government.  Ryan  v, 
Cudahy,  supra;  Angell  on  Corporations,  Sec.  311;  American 
and  Eng.  Ency.  of  Law,  Vol.  4,  page  289;  State  v.  Williams, 
75  N.  C.  446;  White  v.  Brownell,  4  Abb.  Pr.  N.  S.  446. 

The  judgment  of  the  Superior  Court  is  reversed  and  the 
cause  remanded  for  further  proceedings  not  inconsistent  with 
this  opinion. 

Gary,  J, 

I  dissent  upon  the  ground  that  the  result  arrived  at 
is  inconsistent  with  all  former  decisions  of  the  Supreme 
Court  upon  the  subject-matter  of  the  petition,  unless  they 
are  qualified  by  Ryan  v.  Cudahy,  cited  in  the  opinion  of 
Judge  Waterman,  which  the  Supreme  Court  in  that  opinion 
say  is  not  the  case. 
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Frank  E.  Brady  et  al.  t.  The  Pearson  Lumber  Company. 

'^  &8    417 

58    g24 

1,  Mechanics'    Liens  —  CowipZianoc  with  Section  -^— The  law  of    1^  j^l 
this  State  is  settled  that  as  against  the  owner  of  the  premises,  as  well  as     |iB9ft^) 
all  others,  a  compliance  with  section  4  of  the  mechanic's  lien  law  is 
indispensable  to  the  existence  of  the  lien. 

2.  Decrees —  When  the  BUI  Contains  No  Ca use  of  Action,  — No  neglect 
l>elow  by  a  party  to  a 'suit  will  validate  a  decree  against  him,  when  the 
complainant  or  petitioner  shows  by  his  own  pleadings  that  he  has  no 
cause  of  action. 

3.-  Appellate  Court  Practice— 5im?iflrer«  to  the  itecord. —Under  a 
joinder  of  error,  or  since  the  statute  has  dispensed  with  such  joinder, 
upon  briefs  upon  the  merits,  the  court  can  not  notice,  upon  the  applies-         ' 
tion  of  a  stranger,  a  state  of  facts  verified  by  affidavit  which  might  have    . 
been  the  basis  of  pleas  in  bar  to  the  writ. 

Meehanics^  Liens. — Error  in  the  Circuit  Court  of  Cook  Coimty;  the 
Hon.  MU.RRAT  F.  TULEY,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1895«  Reversed  and  remanded,  with  directions.  Opinion 
filed  April  22,  1895. 

MoEAN,  Kbaus  &  Mayer,  attorneys  for  plaintiffs  in  error. 
Wm.  J.  Amhbn,  attorney  for  Warren  Springer. 

Mb.  Justice  Gaby  delivered  the  opinion  of  the  Court. 

On  an  application  by  a  stranger  to  this  record,  a  state  of 
facts  is  verified  by  affidavit,  which  perhaps  might  have 
been  the  basis  of  pleas  in  bar  of  this  writ,  but  which  we 
can  not  notice  under  a  joinder  in  error,  or  since  the  statute 
has  dispensed  with  such  joinder,  upon  briefs  upon  the 
merits. 

The  suit  is  to  enforce  a  mechanic's  lien  against  Brady  as 
owner  of,  and,  among  others,  the  plaintiff  in  error  L. 
Romeyn  Giddings,  as  claiming  an  interest  in,  premises 
described.  The  petition  shows  affirmatively  that  no  lien 
existed,  because  there  had  been  no  compliance  with  Sec.  4 
of  the  Lien  Act. 

The  statement  filed  was  almost  literally  the  same  as  was 
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held,  both  by  this  court  and  the  Supreme  Court,  insufficient 
in  McDonald  v.  Rosengarten,  35  111.  App.  71,  134  111.  1:26. 
And  contrary  to  our  opinion  (see  Orr  v.  Needham,  51  111. 
App.,  and  case  cited  there)  the  law  of  this  State  is  settled 
that  against  the  owner,  as  well  as  others,  a  compliance  with 
Sec.  4  is  indispensable.  Campbell  v.  Jacobson,  145  111.  389; 
Mcintosh  V.  Schroeder,  39  N.  E.  R^p.  478. 

No  neglect  below  by  a  party  to  a  cause  will  validate 
against  him  a  decree  when  the  complainant  or  petitioner 
shows,  by  his  own  pleadings,  that  he  has  no  case.  Eberstein 
V.  WUlets,  134  111.  101. 

We  need  not  notice  any  other  point,  but  reverse  the 
decree,  and  remand  the  cause  with  directions  to  the  Cir- 
cuit Court  to  dismiss  the  bill. 


August  Sendzikowski  y.  McCormick  Harvesting 

Machine  Company. 

1.  Master  AND  Servant— Use  of  Defective  Appliances. — ^A  servant 
obeying  improper  orders  of  a  superior  or  using  for  a  brief  time  defective 
appliances  under  a  promise  of  immediate  repair,  and  injured  in  conse- 
quence, is  not  witliout  remedy. 

Trespnss  on  the  Case. — Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  John  Barton  Payne,  Judge,  presiding.  Submitted 
at  the  March  term,  1895,  of  this  court.  Reversed  and  remanded.  Opin- 
ion filed  April  22,  1805. 

Hurley  &  Koerneb  and  W.  E.  Oden,  attorneys  for  ap- 
pellant. 

Underwood  &  Butler,  attorneys  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

We  think  that  the  evidence  in  this  case  raised  a  question 
for  the  jury,  under  the  principles  constantly  recognized, 
that  a  servant  obeying  improper  orders  of  a  superior  or 
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using  ;f or  a  brief  time  defective  appliances  under  a  promise 
of  immediate  repair,  and  injured  in  consequence,  is  not 
without  remedy;  and  that  therefore  the  court  erred  in  in- 
structing the  jury  to  find  for  the  appellee. 

As  the  case  is  to  go  back  we  refrain  from  commenting 
upon  the  evidence. 

The  judgment  is  reversed  and  the  cause  remanded. 


1/V abash  Railroad  Company  and  The  Chicago  &  Western 

Indiana  Railroad  Company  t.  William  H.  Smithy  1 53  4191 

Administrator  of  Clande  B.  King.  "^To 

'59  f^ 

1.  Verdicts — Conclusive  as  to  Facta. — Where  there  is  no  error  of  law  eo  m 
on  the  part  of  the  court,  the  verdict  of  a  jury  against  a  raihx)ad  com-  llS^^i 
X>any  for  injuries  sustained  through  running  cars  upon  a  street  crossing  )  ^  ^^g 
without  precaution,  has  rarely  been  disturbed,  <i3  253 

2.  Abstracts — A8  Against  the  Appellant — The  abstract  of  the  64  i4i 
record  must,  as  against  the  appellant,  be  deemed  sufficiently  full  and  ?t^-^ 
accurate  to  present  all  the  errors  upon  which  he  relies.  ^^  rjtrlj 

"^    419 

Trespass  on  the  Case,  for  personal  injuries.    Appeal  from  the  Circuit       r-'     ^l 
Court  of  Cook  County;  the  Hon.  Edward  F.  Dunne,  Judge,  presiding.        179   la&l 
Submitted  at  the  March  term,  1896,  of  this  court.    Affirmed.    Opinion 
filed  April  22,  1895. 

Geo.  B.  Burnett,  attorney  for  appellants;  Lee  &  Hat,  of 
counsel. 

DouTHART  &  Garvt,  attomevs  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

In  Wallace  street,  which  is  a  north  and  south  street,  were 
two  railway  tracks.  Seventieth  street  crosses  Wallace  at 
right  angles.  In  the  abstract  the  vicinage  is  vaguely 
described  as  a  populous  district.  There  were  no  gates  nor 
any  flagman  at  the  crossing. 

In  the  afternoon  of  May  14,  1891,  the  intestate  of  the 
appellee,  Claude  B.  King,  a  boy  between  thirteen  and  four- 
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teen  years  old,  approached  the  crossing  from  the  west,  as  a 
train  of  cars  was  going  south  on  the  west  track.  He  waited 
for  it  to  pass  and  then  started,  probably  quite  hurriedly,  to 
cross  Wallace  street  behind  that  train,  when  another  train 
running  north  on  the  east  track  struck  and  killed  him.  A 
city  ordinance  limited  the  speed  of  passenger  trains  to  ten 
miles  per  hour.  The  testimony  varied  widely  as  to  the 
speed  of  that  train — from  twelve  to  thirty  miles  per  hour. 
It  was  in  excess  of  the  limit.  No  question  is  made  as  to  the 
responsibility  of  the  appellants,  if  wrong  was  done. 

The  burden  of  the  argument  for  the  appellants  is  that  the 
deceased  did  not  exercise  ordinary  care.  In  considering 
that  point  the  surrounding  circumstances  are  to  be  looked 
at.  It  is  proved  that  a  bell  on  the  train  was  ringing;  prob- 
ably another  was  ringing  on  the  south  bound  train — ^but  if 
not,  the  rumble  of  the  latter  train  would,  to  some  extent, 
drown  the  sound  of  a  bell. on  the  north  bound;  and  besides, 
if  a  bell  was  heard,  when  two  locomotives  were  passing  each 
other,  how  could  a  spectator  who  had  notice  of  but  one, 
know  that  it  came  from  another  ? 

Even  on  street  railways,  where  the  speed  is  comparatively 
low,  one  train  going  upon  a  crossing  of  a  street  as  another 
is  leaving  it,  has  been  regarded  as  a  very  material  factor  on 
a  question  of  the  comparative-  negligence  of  the  parties. 
Chicago  City  Ry.  v.  Wilcox,  33  111.  App.  450;  same  v.  Rob- 
inson, 127  111.  9. 

Where  no  error  of  law  on  the  part  of  the  court  is  in  the 
case,  the  verdict  of  a  jury  against  a  railroad  for  injuries  sus- 
tained through  running  cars  upon  a  street  crossing  without 
precautions,  has  rarely  been  disturbed.  Lake  Shore  &  M. 
S.  Ry.  V.  Johnson,  135  111.  647;  Chicago,  Mil.  &  St.  Paul 
Ry.  V.  Wilson,  35  111.  App.  346. 

The  cases  are  too  numerous  to  cite.  It  was  for  the  jury 
to  decide  whether  the  deceased  was  negligent  in  not  expect- 
ing, and  guarding  himself  against,  such  a  method  of  operat- 
ing the  road.  The  only  exception  shown  by  the  abstract  to 
which  the  argument  of  the  appellants  can  relate,  is  to  the 
refusal  of  the  court  to  instruct  the  jury  that  the  evidence 
was  insufficient  to  maintain  the  case  of  the  appellee. 
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We  regard  that  exception  as  not  well  taken.  We  do  not 
look  through  the  record  to  see  if  other  exceptions  were 
taken.  The  '^  abstract  must,  as  against  the  appellant,  be 
deemed  sufficiently  full  and  accurate  to  present  all  the  errors 
upon  which  it  now  relies."  Chi.  Pac.  &  St.  L.  Ry.  v^.  Wolf, 
137  III.  360. 

The  judgment  is  affirmed. 


ProTldent  Hospital  and  Training  School  t.  Julia  H. 

BarlK)ur. 

1.  Inotruction— Dufjf  of  the  Court — When  Not  Asked  to  Give,— It 
has  never  been  held  in  this  State,  error,  not  to  instruct  the  jury  when  not 
requested. 

AMumpslt. — Breach  of  contract.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Edwakd  F.  Dxtnne,  Judge,  presiding.  Sub- 
mitted at  the  March  term,  1895,  of  tiiis  court.  Affirmed.  Opinion  filed 
April  22, 1895. 

Barnett  &  Williams,  attorneys  for  appellant;  C.  S.  Dar- 
Row,  of  counsel. 

Edward  H.  Morris,  attorney  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  op  the  Court. 

A  part  of  the  complaint  in  the  brief  of  the  appellant  is 
that  the  court  did  not  sufficiently  instruct  the  jury;  the  an- 
swer to  which  is  that  the  appellant  presented  no  proper 
instruction  which  the  court  refused.  Ames  &  Frost  Co.  v. 
Stachurski,  46  IlL  App.  310, 145  111.  192. 

The  case  cited  as  supporting  the  complaint  is  ^^  that  it 
would  have  been  the  duty  of  the  court,  had  it  been  asked, 
to  have  instructed."    Roy  v.  Goings,  112  III.  656. 

It  is  true  that  in  that  case,  in  defending  the  right  of  the 
court  to  instruct  when  not  asked,  the  court  says :    "  It  may 


422  Appellate  Courts  of  Illinois. 

Vol.  58.]  Provident  Hospital  v.  Barbour. 

bo  added,  such  is  its  duty,  when  the  promotion  of  justice 
demands  it." 

It  has  never,  in  this  State,  been  held  error  not  to  instruct, 
when  not  asked. 

This  suit  is  by  the  appellee  to  recover  damages  for  being 

wrongfully  discharged  from  the  service  of  the  appellant. 

The  evidence  that  she  was  engaged  for  a  term  of  thr^  years 

is  in  the  following  correspondence  : 

"  Provident  Hospital  and  Tjbaining  School, 

2900  Dearborn  Street, 

Chicago,  May  30,'1893. 
Miss  J.  M.  Bai^doub  : 

It  has  been  thought  best  by  the  management  of  Provi- 
dent Hospital  and  Training  School  for  Nurses,  of  this  city 
and  State,  to  economize  somewhat  by  merging  the  posi- 
tions of  clerk  and  matron  into  one,  and  to  secure  a  com- 
petent person  to  fill  it.  I  have  taken  the  liberty  to  sug- 
gest your  name  as  such  person,  and  Dr.  D.  H.  Williams, 
founder  of  the  institution,  has  requested  me  to  write  you 
and  ascertain  whether  you  purpose  on  soon  attending  the 
World's  Fair,  and  if  so,  to  invite  you  to  call  upon  him 
at  his  office,  as  the  house  committee  of  Provident  Hospital 
may  be  in  a  position  to  oflFer  you  something  better  than 
that  of  teaching  school.  Enclosed  please  find  card  bear- 
ing the  doctor's  address.  Will  also  mail  prospectus  and 
first  annual  report  of  Provident  Hospital. 

Kespectfully  yours, 

Thkodobe  W.  Jones, 
Me^nber  of  House  Committee." 

"  2307  Commercial  Ave. 

Cairo,  111.,  June  7, 1893. 
Mr.  T.  W.  Jones,  Chicago,  111. 

Dear  Sir :  Your  letter  bearing  the  date  May  30, 1893,  in- 
forming me  of  the  probability  of  some  changes  at  Provident 
Hospital  has  been  received. 

It  has  been  a  source  of  pleasure  to  me  to  note  the  progress 
of  Provident  Hospital  and  Training  School.  I  am  very 
glad  to  see  the  hospital  ranking  among  older  and  more 
favored  institutions. 
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As  yet  I  am  undecided  concerning  my  attendance  at  the 
World's  Columbian  Exposition. 

Notwithstanding  this  fact,  I  should  be  pleased  to  consider 
a  proposition  from  the  house  committee  of  Provident  Hofe- 
pital.  I  have  taught  in  this  State  several  years.  Three 
consecutive  years  I  have  taught  in  the  public  schools  of 
this  city,  and  am  re-elected  to  the  same  position  for  the 
coming  term. 

I  mail  you  a  catalogue  of  our  public  schools.  (On  page 
forty-six  you  will  find  engraving  of  my  building.)  The 
above  being  true,  I  presume  recommendations  as  to  my 
competency,  integrity,  etc.,  will  be  unnecessary. 

Respectfully, 
J.  M.  Barbour." 

**  Provident  HosprrAL  and  Training  School, 
2900  Dearborn  Street. 

Chicago,  June  10,  1893. 
Miss  J.  M.  Barbour: 

Your  letter  of  the  7th  inst.  at  hand  accompanied  by  the 
catalogue  spoken  of.  In  answer  will  say  that  both  are  satis- 
factory. Hence,  I  am  instructed  bv  Dr.  D.  H.  Williams, 
chairman  of  the  house  committee,  to  inform  you  that  Provi- 
dent Hospital  is  in  part  a  charitable  institution  depending 
largely  for  support  upon  a  generous  public;  that  having  to 
pay  rent,  buy  provisions,  fuel,  etc.,  and  being  entirely  with- 
out endowments  of  any  kind,  that  we  can  not  afford  to  pay 
flattering  salaries.  Enclosed  please  find  list  of  the  clerk's 
duties,  and  for  such  services  we  have  been  paying  $5  per 
week,  including  board.  This  position  we  wish  to  merge 
into  that  of  matron  with  additional  powers  and  duties  for 
which  we  feel  able  to  pay  but  $6  a  week  at  present,  including 
expenses,  this  means  board,  room  and  laundry. 

I  am  further  instructed  by  Dr.  Williams,  to  ask  if  you 
would  consider  a  proposition  at  the  salary  above  men- 
tioned. 

Yours  respectfully, 

Theodore  W.  Jones, 
Member  of  House  Committee." 
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« 1819  Maple  Street. 
Alton,  III.,  June  12, 1893. 
Me.  T.  W.  Jonks, 

2221  Cottage  Grove  Ave.,  Chicago,  HI. 

Dear  Sir:  Yours  bearing  date  of  the  10th  inst.  reached 
me  here,  having  been  forwarded  from  Cairo. 

Its  contents  have  been  carefully  noted,  and  in  reply  I 
would  say  that  the  salary  proposed  is  less  than  I  can  accept, 
yet  I  am  willing  for  the  sake  of  a  change  from  the  care  and 
confinement  of  the  school  room  to  accept  the  position  if 
offered  for  a  considerable  length  of  time  at  a  salary  of  thirty 
dollars  per  month. 

I  should,  of  course,  like  to  know  definitely  about  it  at  as 
early  a  date  as  possible,  for  I  shall  want,  if  lam  to  resign 
my  present  appointment,  to  give  the  Board  of  Education 
notice  in  due  time  to  secure  a  good  teacher. 

Very  respectfully  yours, 
J.  M.  Bakboub." 

**Pkovident  Hospital  and  Training  SchooL| 
2900  Dearborn  Street. 

CuioAGo,  June  13, 1893. 

Miss  J.  M.  Barboue  : 

This  will  inform  you  of  the  receipt  of  your  letter  of  the 
12th,  and  also  of  the  fact  that  Dr.  Williams  has  authorized 
me  to  tender  you  the  position  of  matron  of  Provident  Hos- 
pital, Chicago^  111.,  for  one  year  at  a  salary  of  $24  per  month 
until  September  1st,  and  $30  per  month  thereafter,  including 
board,  room  and  laundry  (this  entitles  you  to  have  twenty- 
one  pieces  of  clothing  washed  each  week). 

If  this  proposition  is  accepted,  come  at  your  earliest  con- 
venience, and  Miss  Mary  Weaver,  superintendent  of  Train- 
ing School,  will  meet  you  at  the  depot.  If  declined,  kindly 
notify  either  the  doctor  or  myself. 

Respectfully  submitted, 

Theodore  W.  Jones, 
Member  of  House  Committee." 
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"  1819  Maple  street, 
Alton,  III.,  June  15,  1893. 
Mr.  T.  W.  Jones. 

Dear  Sir :  Yours  at  hand;  in  reply  will  say  that  I  do  not 
feel  quite  satisfied  in  resigning  a  position  which  I  have  held 
for  three  years,  and  which  is  in  a  manner  permanent, 
to  accept  another  of  less  pay  and  for  but  one  year. 

The  railroad  fare  to  and  from  Chicago  and  the  necessary 
expense  incident  to  assuming  the  office  of  matron,  or  any 
new  position,  would  greatly  diminish  one  year's  salary. 

Had  I  some  assurance  that  if  I  faithfully  and  honestly 
performed  every  duty  that  I  would  be  retained,  say  for  two 
or  three  years,  or  during  uprightness  and  dutiful  service, 
then- 1  would  at  once  accept* 

Respectfully, 

J.  M.  Barbour." 

"Provident  Hospftal  and  Training  School, 
2900  Dearborn  street, 

Chicago,  June  17,  1893. 
MiBS  J.  M.  Barbour  : 

Your  letter  of  recent  date  at  hand.  In  reference  to  the 
matter  of  your  being  engaged  for  but  one  year,  to  which 
you  demur.  Dr.  Williams  says  that  the  length  of  time  is 
immaterial  with  the  committee;  that  what  we  most  want  is 
a  woman  of  high  moral  character,  who  knows  how  to  deal 
with  the  public,  so  far  as  she  may  have  to  do  with  it,  in  a 
way  that  will  make  friends  for  the  hospital;  who  will  tr^at 
visitors  with  courtesy,  patients  with  consideration,  and  not 
engage  in  piques  and  quarrels  with  the  nurses,  and  who 
will  render  honest  and  intelligent  service.  If  you  will  do 
these  things,  Doctor  Williams  says,  you  may  consider  your- 
self employed  for  three  years  at  the  same  salary  and  under 
the  same  conditions,  and  that  we  should  be  pleased  to  have 
you  remain  with  us  even  longer. 

Yours,  etc., 

Theodore  W.  Jones, 
Member  of  House  Committee." 
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It  is  observable  that  all  the  letters  from,  are  under  letter 
heads  of,  the  appellant,  and  it  is  not  an  unfair  presumption 
that  those  heads  are  printed,  that  the  letters  were  written 
at  the  hospital,  and  if  the  conduct  of  the  business  there  was 
orderly,  that  letter  press  copies  of  them  were  taken  and 
preserved. 

There  was  evidence  that  Jones  was  vice-president  of  the 
hospital;  that  he,  Dr.  Williams  and  Dr.  Wesley  were  the 
"  house  committee,"  of  which  Dr.  Williams  was  chairman, 
and  that  Dr.  Wesley  took  no  part  in  running  the  hospital; 
that  the  letters  of  Jones  were  dictated  by  Dr.  Wilb'ams; 
that  the  "  house  committee  "  "  looked  after  the  employment 
of  employes  there;  '■  and  that  the  letters  of  the  appellee 
were  "  turned  over  to  the  hospital  board." 

That  those  letters,  followed  by  the  acceptance  by  the  ap- 
pellee of  the  position  of  clerk  and  matron  in  the  hospitsil, 
constituted  an  engagement  for  the  term  of  three  years  can 
not  be  questioned,  if  it  be  conceded  that  the  letters  of  Jones 
were  binding  upon  the  appellant. 

There  is  enough  in  the  evidence  to  warrant  the  jury  in 
finding  that  those  letters  were  written  under  authority  con- 
ferred by  the  appellant,  implied  from  the  mode  of  manage- 
ment of  the  hospital. 

The  appellee  commenced  her  service  June  19,  1893,  and 
January  5,  1894,  was  discharged  by  the  following  letter  : 

"  Jan.  5,  1894. 
Miss  Barbour  : 

In  pursuance  to  instructions  I  forward  the  following  to 
you: 

A  resolution  reading  as  follows  was  adopted  : 

'  Owing  to  the  strino^ency  of  the  times  the  greatest  econ- 
omy in  the  administration  of  the  affairs  of  Provident  Hos- 
pital is  made  imj^erative. 

Therefore,  be  it  resolved,  that  the  oflSce  of  matron  be  and 
is  hereby  abolished.' 

I  sincerely  trust  that  this  will  prove  satisfactory.  Your 
time  is  supposed  to  expire  this  evening. 

0.  E.  Bextlet, 

Secy.  Board.*' 
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On  the  trial  the  appellant  endeavored  to  prove  that  the 
appellee  did  not  discharge  the  duties  of  her  position  properly, 
but  the  verdict  is  conclusive  upon  that  point. 

Of  the  instructions  given  there  is  no  criticism  except  it  is 
urged  that  it  should  not  have  been  left  to  the  jury  whether 
she  was  employed  for  the  term  of  three  years. 

It  was  a  question  of  fact  whether  the  letters  of  Jones  were 
written  under  authority  of  the  appellant;  if  the  appellant 
wished  any  particular  construction  placed  upon  those  letters, 
it  should  have  presented  an  instruction  upon  the  subject. 

The  appellee  vainly  sought  employment  after  her  dis- 
charge. The  verdict  was  rendered  November  27,  1894,  for 
$621,  which  gives  her  Jess  than  $60  pier  month  for  wages, 
board  and  washing. 

The  appellant  is  presumably  an  eleemosynary  institution, 
but  the  appellee  is  a  woman,  probably  dependent  upon  her 
own  labor  for  a  livelihood. 

There  is  no  occasion  for  regret  that  the  scales  of  justice 
hang  evenly  between  them. 

The  judgment  is  affirmed. 


Franz  Stobba  t.  Fitzsimmons  &  Connell  Company. 

1.  Ordikabt  Care— Failure  to  Exercise. — A  failure  to  exercise  or- 
dinary care  will  prevent  a  recovery. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  John  Barton  Payne,  Judge,  presid- 
ing. Submitted  at  the  March  term,  1895,  of  this  court.  Affirmed. 
Opinion  filed  April  22,  1895. 

E.  P.  Langwortht  and  MoCracken,  Trainoe  &  Cross, 
attorneys  for  appellant. 

Ball,  Wood  &  Oakley,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Waterman  delivered  the  opinion 
OF  the  Court. 
This  was  an  action  to  recover  for  personal  injuries  sus- 
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tained  by  appellant  while  in  the  service  of  appellee,  engaged 
in  measuring  timber  being  unloaded  upon  a  dock. 

Appellant  hM  worked  oflf  and  on  in  that  yard  for  three 
years,  was  familiar  with  the  business  as  there  done  and 
with  all  the  appliances  and  apparatus  for  carrying  it  on. 
The  lumber  was  lifted  oflf  the  dock  by  a  derrick  and  swung 
to  the  place  where  it  was  to  be  dropped. 

The  tongs  by  which  the  timber  was  grasped  did  not  al- 
ways maintain  their  hold.  A  number  of  times  on  the  morn- 
ing during  which  appellant  was  injured,  the  timber  slipped 
from  the  grasp  of  the  tongs  and  fell  upon  the  dock. 

Appellant's  duty  was  to  tally  the  timber  as  it  came  upon 
the  dock,  and  this  duty  he  could  perform  while  the  crane 
was  being  swung  toward  the  boat,  to  there  pick  up  timber. 
Appellant  was  standing  on  a  plank  which  projected  beyond 
the  dock.  A  timber  dropped  upon  this  plank  tipping  one 
end  of  it  up  so  that  he  was  thrown  into  the  air  and  injured. 

It  does  not  appear  that  it  was  necessary  for  appellant  to 
have  been  upon  this  plank,  or  that  this  was  a  place  where,  in 
the  exercise  of  ordinary  care,  he  would  have  been.  That, 
standing  on  one  end  of  a  plank  so  balanced,  timber  falling 
upon  the  other  end  was  liable  and  likely  to  give  appellant 
a  dangerous  throw,  was  apparent;  that  timbers  were  liable 
to  fall  he  well  knew.  Appellant  failed  to  show  that  he  was 
exercising  ordinary  care. 

It  is  contended  that  ap]:)ellant  was  injured  in  consequence 
of  the  machinery  used  by  appellee  being  defective.  The 
only  defects  in  the  machinery  are  those  of  which  appellant 
had,  by  testimony  of  his  own  witness,  full  notice.  He  knew 
that  the  hooks  of  the  tongs  were  not  such  as  to  always 
maintain  their  clasp. 

A  failure  to  exercise  ordinary  care  will  always  preclude 
a  recovery.  Jerseyville  v.  Kingston,  15  111.  App.  163;  Abend 
v.  Indianapolis  &  St.  Louis  Ry.  Co.,  113  111.  386;  C.  B.  &Q. 
Rv.  Co.  V.  Swanson,  103111.  512,  521. 

The  judgment  of  the  Superior  Court  is  aflSrmed. 
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John  W.  Gelst  and  George  F.  Oeist  v.  George  Pollock. 

1.  Waiver — Cf  Beanons  for  a  New  Trial, — A  cause  for  a  new  trial 
which  is  not  stated  among  the  reasons  contained  in  the  motion  mi;ist  be 
considered  as  waived,  and  can  not  be  assigned  as  error. 

2.  Bailments — Special  Deposits  and  Loans.—ln  the  afternoon,  a 
person  dexxwited  money  with  a  firm,  taking  a  receipt  for  the  same.  The 
night  following,  thieves  broke  in  and  stole  it.  It  was  held  that  the  jury 
were  warranted  in  finding  that  the  firm  did  not  intend  to  keep  the 
money  intact,  but  would  have  put  it  in  the  bank  to  their  own  credit,  if 
it  had  not  been  stolen.  If  so,  the  deposit  was  a  loan,  which  the  firm 
must  repay,  whatever  became  of  the  money. 

Assam  psit. — Money  loaned.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Abneb  Smith,  Judge,  presiding.  Submitted  at  the 
March  term,  1895,  of  this  court.    Affirmed.    Opinion  filed  April  22, 18D5. 

John  T.  Eichards,  attorney  for  appellants. 

Appellee's  Brief,  King  &  Gross  and  Frkderick  R.  Baboock, 

Attorneys. 

Gross  negligence  of  a  gratuitous  bailee  is  always  a  ques- 
tion of  fact;  and  whether  or  not  a  deposit  is  special  or  gen- 
eral, or  gratuitous  or  for  reward,  is  always  a  question  of  fact 
to  be  deduced  from  all  the  facts  and  circumstances  in  the 
case.  Nat'l  Bank  v.  Graham,  100  U.  S.  699;  Preston  v. 
Prather,  137  U.  S.  60:1:;  Doorman  v.  Jenkins,  29  Eng.  Com. 
Law  Rep.  132;  Gray  v.  Merriam,  148  111.  179;  Griffith  v. 
Zipperwick,  28  Ohio  St.  388;  Carrington  v.  Ficklins,  Ex'r, 
32  Grattan's  Rep.  670;  McDaniels  v.  Robinson,  26  Vt.  316; 
Newhall  v.  Paige  et  al,  10  Gray  366;  Scott  v.  Nat'l  Bk.  of 
Chester  Vallej^  72  Pa.  St.  471. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Coitrt. 

The  appellants'  counsel  assign  as  error  that  the  attorney 
of  the  appellee  matle  improper  statements  to  the  jury  in  his 
closing  argument,  but  no  such  reason  for  a  new  trial  was 
assigned  in  the  motion  therefor,  and  if  there  ever  was  any 
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thing  in  the  point,  it  was  waived.     Hintz  v.  Graupner,  138 
111.  158. 

This  action  is  one  of  strict  law,  with  little  to  recommend 
it  in  foro  oonscientim. 

In  the  afternoon  of  July  7,  1893,  the  appellee  deposited 
with  the  appellants  $500,  and  took  this  receipt: 

"  Chicago,  July  7,  1893. 

Rec.  from  George  Pollock  five  hundred  dollars  on  deposit. 
$500.  Geist  Bbos." 

It  was  put  in  the  safe.  The  appellee  and  another  man 
slept  in  the  building.  There  was  no  watchman.  That  night 
the  safe  was  broken  open,  this  and  other  money  taken. 

The  appellee  testified — ^and  in  this  was  not  contradicted — 
that  on  two  former  occasions  he  had  deposited  money  with 
the  appellants — for  whom  he  worked — and  it  had  been  re- 
turned to  him,  not  in  the  same  money,  but  in  other  currency, 
and  a  check.  And  he  also  testified  that  he  told  Mr.  John 
Geist  at  the  time  that  he  would  not  want  the  monev  until 
the  first  of  March,  1894.. 

The  only  question  in  the  case  is  whether  a  verdict  for  the 
appellee  is  justified  by  the  evidence. 

If  the  deposit  was  a  special  one — the  same  package  to  be 
returned — the  appellants  are  not  liable.  But  on  that  subject 
nothing  was  said;  and  considering  how  the  former  deposits 
wfere  repaid,  that  the  contract  implied  by  the  words  of  the  re- 
ceipt would  be  performed  by  the  return  of  five  hundred 
dollars  in  any  kind  of  legal  tender,  and  the  ordinary  conduct 
of  merchants — which  the  appellants  were — the  jury  were 
warranted  in  concluding  that  the  appellants  did  not  intend 
to  keep  the  money  intact,  but  probably  would  have  put  it 
in  bank  to  their  own  credit  the  next  day,  if  it  had  not  been 
stolen.  If  so,  the  deposit  was  a  loan  which  the  appellants 
must  repay,  whatever  has  become  of  the  money. 

The  judgment  is  affirmed,  with  the  same  disposition  on 
our  part,  that  Beatrice  came  to  bid  Benedict  come  in  to  din- 
ner.    Affirmed. 
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James  M.  Flower  et  al.  t.  John  L.  Boveridge  et  a1. 

1.  LnnTATlONS — Money  Paid  by  Mistake, — ^When  money  is  paid  by 
mistake,  the  cause  of  action  to  recover  it  back  accrues  immediately 
upon  its  payment. 

Assnnipgit,  for  the  recovery  of  money  paid  by  mistake.  Appeal  from 
ttie  Circuit  Court  of  Cook  County;  the  Hon.  Frank  Baker,  Judge,  pre- 
siding. Declaration,  special  and  common  counts;  pleas,  general  issue 
and  statute  of  limitations;  trial  by  the  court;  finding  and  judgment  for 
defendant;  appeal  by  plaintiff;  submitted  at  the  March  term,  1895,  of  this 
court.    Affirmed.    Opinion  filed  April  22,  1895. 

William  M.  Booth  and  Jame8  S.  Haklan,  attorneys  for 
appellants. 

H.  H.  C.  Miller  and  W.  S.  Oppenheim,  attorneys  for  ap 
pellees. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

This  suit  was  commenced  March  28.  1892,  by  the  appel- 
lants, against  the  appellees,  to  recover  back  sums  of  money, 
in  the  aggregate  amounting  to  $2,490.33,  paid  by  the 
former  to  the  latter  from  June  30,  1883,  to  July  14, 1884. 
The  appellees  pleaded  that  the  cause  of  action  did  not  ac- 
crue within  five  years,  on  which  issue  was  taken. 

The  facts,  as  the  appellants  claim  them  to  be,  are  that 
they  were  the  attorneys  of  the  appellees,  and  as  such  col- 
lected from  the  assets  of  the  defunct  firm  of  Fay  &  Conkey 
the  sums  sued  for,  and  paid  them  over  to  the  appellees  upon 
a  judgment  in  favor  of  one  Graves,  and  which  by  assign- 
ment the  appellees  owned,  against  Fay  &  Conkey,  and  which 
judgment  entitled  the  appellees,  as  against  Fay  &  Conkey, 
to  the  money. 

June  21, 1887,  in  a  chancery  suit  in  the  United  States 
Circuit  Court  for  the  Northern  District  of  Illinois,  pending 
at  the  time  of  such  payments,  in  which  one  Hancock,  for 
whom  the  appellants  were  also  attorneys,  was  receiver,  and 
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to  which  suit  the  appellants  were  parties,  it  was  held  that 
Hancock,  as  receiver,  received  that  money,  and  a  decree  was 
entered  that  his  executrix  should  pay  it  to  the  clerk  of  that 
court.     The  appellants  paid  it  to  that  clerk,  June  24,  1887. 

The  appellees  were  not  parties  to  that  suit. 

Without  recapitulating'  the  evidence,  we  may  assume 
that  the  appellants  did  collect  the  money  in  the  interest  of 
the  appellees;  that  the  appellees  at  that  time  so  understood 
and  regarded  the  appellants  as  their  attorneys  and  that  the 
ap|)ellants  so  regarded  themselves. 

Now  if  the  appellants  were  acting  in  the  interest,  and 
for  the  benefit,  of  the  appellees,  and  with  their  assent,  the 
doctrine  that  the  principal  must  indemnify  his  agent  for 
losses  in  the  course  of  transacting  the  business  (First  Kat. 
Bk.  V.  Tenney,  45  111.  App.  644),  is  applicable,  so  far,  at 
least,  as  to  require  the  appellees  to  return  to  the  appellants 
money,  which  they  were  compelled  to  pay  again  elsewhere. 
And  any  erroneous  opinion  by  the  appellants  under  which 
they  paid  to  the  appellees  would  probably  not  bar  them 
from  a  recovery.  In  such  case  the  appellants'  right  of  action 
would  accrue  when,  and  not  before,  the  appellants  were 
compelled  to  pay  again.  Israel  v.  Reynolds,  11  lU.  218. 
But  unfortunately  for  them,  the  appellants  were  not  com- 
pelled to  pay  again. 

The  whole  decree  against  the  executrix  was  $6,650.32. 
It  was  not  against  the  appellants.  It  was  made  by  a  court 
not  having  jurisdiction.  Graves  v.  Corbin,  132  U.  S.  57, 
where  there  is  a  long  history  of  the  principal  facts.  From 
it  she  had  the  right  of  appeal.  Hinckley  v.  Oilman,  etc., 
R.  E.,  94  U.  S.  467. 

The  decree  was  entered  June  21st,  and  the  appellants  paid 
June  24th.  Their  legal  liability  to  pay  was  never  established. 
On  this  record  such  liability  does  not  appear.  As  attorneys 
they  were  only  liable  to  indemnify  the  receiver's  executrix 
against  the  consequences  of  their  conduct,  if  they  had  acted 
without  good  faith  or  ordinary  skill  and  care.  Weeks,  At- 
torneys, 373. 

They  do  not  argue  that  of  themselves.  In  fact  they 
wrote  to  the  apppUees  the  day  after  they  paid  that  "  the 
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court  charged  the  receiver,  very  unjustly  as  we  think," 
and  that  "  these  moneys  were  so  collected  and  paid  by  us 
without  the  authority  or  knowledge  of  the  receiver,  and  as 
l)etween  us  and  him,  or  his  estate,  we  have  felt  ourselves 
equitably  bound  to  protect  his  estate,  and  pay  the  money 
into  court." 

If  there  was  such  notice  to  the  appellees  of  the  pendency 
of  that  suit  as  to  affect  them  by  its  result,  yet  they  were 
given  no  opportunity  to  do  anything  to  set  that  result  aside. 
The  appellants,  without  notice  to  the  appellees,  paid  in 
three  days  after  the  decree.  That  the  appellants  felt  them- 
selves "  equitably  bound  to  protect "  the  estate  of  the  receiver 
does  not  touch  the  appellees. 

The  appellants  occupied  positions  which  turned  out  to  be 
inconsistent.  They  were  attorneys  for  parties  with  con- 
flicting claims,  the  appellees  and  the  receiver,  behind  whom 
were  the  creditors  in  the  chancery  suit.  The  appellants 
decided  which  they  would  pay.  There  was  no  other  mis- 
take of  fact  than  not  foreseeing  what  the  United  States 
court  would  do.  Besides,  if  the  action  were  to  recover 
money  paid  by  mistake  only,  the  cause  of  action  accrued 
immediately  on  payment,  and  this  action  is  barred.  Leather 
M'f  rs  Bk.  V.  Merchants  Bk.,  128  U.  S.  26. 

The  case  seems  a  hard  one,  but  our  judgment  is  that  the 
law  affords  them  no  redress  and  the  judgment  is  affirmed. 

Mb.  Justice  Shbpard. 

I  dissent  from  the  conclusion  and  process  of  recovery. 


Medinah   Temple   Company  v.  Arthur   L.  Currey,  As- 
signee of  the  Charles  F.  Halbe  Baking 
Company,  Insolvent. 

1.  IMABE— 'Covenant  Not  to  Assign— Breaches. — ^An  assignment  by 
mere  operation  of  law,  as  a  sale  upon  execution,  is  not  a  breach  of  a 
covenant  in  a  lease  not  to  assign. 

2.  VoLUNTABY  AssioNMSNTS—  Not  a  Breach  of  a  Covenant  Not  to 
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Assigriy  etc, — A  voluntary  assignment,  under  the  statute,  for  the  benefit 
of  creditors,  by  a  lessee,  is  not  a  breach  of  a  covenant  in  his  lease  not  to 
assign  the  same. 

8.  Ck>yENAi9TS — To  he  Strictly  Construed, — A  covenant  in  a  lease  not 
to  asngn  the  same,  is  to  be  strictly  construed, 

Tolnntary  Assignment.— Appeal  from  the  County  Court  of  Cook 
County;  the  Hon.  Orrin  N.  Carter,  Judge,  presiding.  Submitted  at 
the  March  term,  181^,  of  this  oourt.  Affirmed.  Opinion  filed  April  22, 
1895. 

M.  B.  &  F.  S.  LooMis,  attorneys  for  appellant. 
Ela,  Gboveb  &  Gbavbs,  attorneys  for  appellee. 

Mb.  Pbesidikg  Justice  Watekman  delitebed  the  opinion 
op  the  coubt. 

The  principal  question  presented  in  the  record  of  this  case 
is  whether,  under  the  statute  of  this  State  concerning 
assignments  for  the  benefit  of  creditors,  the  making  by  a 
debtor  of  a  voluntary  assignment  for  the  benefit  of  creditors 
is  a  violation  of  any  of  the  covenants  of  a  lease  wherein 
the  lessor  agreed  ^^  not  to  assign  such  lease,  let  or  sublet  the 
premises  described  therein,  or  any  part  thereof,  without  the 
written  consent  of  the  lessor." 

It  is  well  settled  that  an  assignment  by  mere  operation  of 
law,  as  a  sale  upon  execution,  is  not  a  breach  of  such  cove- 
nant. A  distinction  has  sometimes  been  drawn  between 
assignments  by  operation  of  law,  which  are  involuntary,  in 
invitum^  and  those  which  it  is  said  are  voluntary,  as  between 
the  assignments  under  voluntary  and  involuntary  bankrupt- 
cies. 

The  distinction  is  more  apparent  than  real. 

If,  as  a  result  of  business  complications,  one  is  unable  to 
longer  meet  his  obligations,  and  is  in  the  situation  that  he 
must  either  voluntarily  surrender  his  property  to  a  trustee 
for  the  benefit  of  his  creditors,  or  suffer  them  to  force  such 
surrender,  the  assignment  is  as  truly  compulsory  in  one  case 
as  in  the  other. 

The  volunteering  on  the  part  of  the  debtor  is  merely  in 
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taking  the  initial  step  toward  a  situation  which  is  inevitable. 
It  is  the  result,  viz.,  the  assignment,  which  forfeits  the  lease 
if  it  be  forfeited  at  all;  the  assignment  being  a  thing  that 
must  be,  it  is  immaterial  by  whose  immediate  action  it  is 
brought  about 

Undoubtedly,  if  a  lessee  confess  judgment,  or  make  ah  as- 
signment, for  the  express  purpose  of  avoiding  the  covenants 
of  a  lease,  such  action  is  fraudulent,  and  the  fraud  will  defeat 
the  actor.     Hutchinson  v.  Carter,  8  Term  Kep.  300. 

While  it  is  true  that  the  statute  of  this  State  does  not  in 
terms  provide  for  involuntary  assignments,  yet  a  debtor  who 
makes  an  assignment,  being  presented  with  the  alterna- 
tive of  seeing  his  property  seized  upon  execution  or  of  as- 
signing it  to  an  assignee  for  the  benefit  of  all  creditors,  is  in 
a  situation  in  which  the  assignment  he  voluntarily  makes 
under  the  statute,  is  really  one  by  operation  of  law;  that  is, 
the  lease  is  about  to  be,  by  force  of  circumstances  beyond 
his  control,  transferred  by  operation  of  law;  his  part  is 
merely  to  designate  whether  such  transfer  shall  be,  under 
the  statute,  for  the  benefit  of  all  creditors,  or  through  judg- 
ment and  execution  for  the  benefit  of  one.  Barth  v.  Backus, 
140  N.  Y.  230;  Upton  v.  Hubbard,  28  Conn.  274. 

If  the  assignment  to  the  husband  by  operation  of  law,  of 
leases  owned  by  the  maid  before  marriage,  is  an  assignment 
by  operation  of  law,  marriage  being  a  contract  voluntarily 
entered  into,  how  much  more  is  an  assignment  to  which  one 
is  by  the  law  driven.  Woodf all's  Landlord  and  Tenant,  66; 
Anon.  Moore,  21. 

The  decision  of  the  question  here  presented,  depends  upon 
whether  the  covenant  in  the  lease  against  assigning,  is  to  be 
strictly  or  liberally  construed  as  respects  the  landlord. 

It  is  well  settled  that  such  a  covenant  is  to  be  strictly 
construed.  Taylor's  Landlord  and  Tenant,  Sees.  403  and 
408;  Wood  on  Landlord  and  Tenant,  Sec.  324;  Woodfall  on 
Landlord  and  Tenant,  page  661;  Boyd  v.  Fraternity  Ass'n, 
16  IlL  App.  574. 

The  judgment  of  the  County  Court  denying  the  petition 
of  appellant,  is  affirmed. 
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Conrad  E.  Schrorer  t.  William  H.  Pettibone  et  al. 

1.  Courts — Jurisdiction  in  Attachment, — It  is  indispensable,  to  give 
the  court  jurisdiction  in  attachment  proceedings  where  there  is  no  per- 
sonal service,  that  the  writ  be  levied  upon  property  or  served  upon 
garnishees  having  effects,  choees  in  action  or  credits  in  their  possession 
or  power,  belonging  to  the  defendant. 

Creditor's  Bill. — Appeal  from  the  Superior  Court  of  Cook  County; 
the  Hon.  Theodorb  Brentano,  Judge,  presiding.  Submitted  at  the 
March  term,  18d5.    Affirmed.    Opinion  filed  April  22,  1895. 

Stirlen  &  Kino,  attorneys  for  appellant. 

H.  F.,  F.  A.  &  H.  F.  Pennington,  attorneys  for  appellees. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the 
Court. 

The  original  bill  herein  was  a  bill  in  the  nature  of  a 
creditor's  bill  in  aid  of  a  special  execution  issued  upon  a 
judgment  in  an  assumpsit  suit,  with  attachment  in  aid, 
brought  by  appellant  against  the  appellee  William  H. 
Pettibone. 

It  was  alleged  that  the  appellant  began  a  suit  in  assump- 
sit against  the  appellee  William  H.  Pettibone  on  December 
7,  1892,  and  that  on  April  3,  1893,  he  sued  out  a  writ  of 
attachment  in  aid  of  said  suit,  and  levied  it  upon  certain 
real  estate  in  Cook  county,  and  that  on  June  23, 1893,  he 
recovered  a  judgment  in  rem  in  said  suit,  for  the  amount 
of  $3,000,  upon  service  by  publication,  and  that  thereafter 
a  special  execution  issued  against  said  land. 

The  bill  then  proceeds  to  charge  that  the  title  to  said 
land  is  held  in  the  name  of  the  appellee  Mary  M.  Pettibone, 
stating  the  several  conveyances  vesting  the  title  in  her, 
but  that  it  is  in  fact,  and  in  law,  the  land  of  William  H. 
Pettibone.  And  the  prayer  was,  in  substance,  that  the  land 
be  charged  with  the  lien  of  appellant's  said  judgment,  and 
that  it  be  sold  to  satisfy  the  same,  etc. 
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The  appellee  William  H.  Pettibone  answered  the  bill, 
and  subsequently  filed  his  cross-bill  against  the  appellant 
praying  that  said  judgment  obtained  by  the  appellant  be 
vacated,  and  that  he  be  permitted  to  make  a  defense  in  the 
said  suit  wherein  the  judgment  was  recovered.  To  the 
cross-bill  a  general  demurrer  was  interposed  by  the  appel- 
lant, which  was  overruled,  and  upon  the  appellant  electing 
to  stand  by  his  demurrer,  a  decree  was  entered  dismissing 
the  original  bill,  and  granting  the  relief  prayed  by  the 
cross-bill.    This  appeal  is  from  that  decree. 

It  would  unnecessarily  prolong  this  opinion  to  set  forth 
all  the  grounds  presented  by  the  cross-bill  why  the  judg- 
ment in  the  attachment  suit  was  fraudulent  as  against  the 
appellee  William  H.  Pettibone,  for  it  is  enough  to  say  that 
the  cross-bill  clearly  presents  the  question  of  the  jurisdiction 
of  the  court  to  render  the  judgment  of  $3,000  in  that  suit, 
where  there  was  neither  personal  service,  nor  appearance, 
nor  a  levy  of  the  attachment  writ  upon  property  of  the 
defendant,  nor  service  upon  garnishees  having  money, 
effects,  choses  in  action  or  credits  in  their  possession  or 
control,  belonging  to  the  defendant. 

The  original  bill  filed  by  appellant  expressly  alleges  and 
shows  that  the  title  to  the  real  estate  attached  was  not  in 
the  defendant  in  the  assumpsit  suit,  but  was  in  Mary  M. 
Pettibone,  by  conveyances  made  to  her  on  October  9,  1891, 
and  October  7, 1892,  respectively.  It  is  not  pretended  that 
there  was  ever  any  personal  service  of  process  had  upon  the 
defendant  in  said  assumpsit  suit,  the  appellee  William  H. 
Pettibone,  nor  that  his  appearence  in  said  suit  was  ever 
entered,  not  that  any  garnishees  were  ever  served.  The 
sole  ground  for  the  rendering  of  the  judgment  in  that  suit 
was  the  levy  of  the  attachment  writ  upon  real  estate  which 
it  is  shown  by  the  appellant^s  bill,  and  admitted  by  his 
demurrer  to  the  cross-bill,  did  not  belong  to  the  defendant. 

"  It  is  indispensable,  to  give  the  court  jurisdiction  in 
attachment  proceedings,  where  there  is  no  personal  service, 
it  should  appear  the  writ  was  either  levied  upon  property, 
or  served  upon  garnishees  having  effects,  choses  in  action  or 
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credits  in  their  possession  or  power,  belonging  to  defend- 
ant." Clymore  v.  Williams,  77  111.  618;  Borders  v.  Mui^ 
pby,  78  111.  81;   Martin  v.  Dryden,  6  111.  187. 

The  judgment  of  the  Superior  Court  will  therefore  be  af- 
firmed. 


Chicago^  St.  Pan!  and  Kansas  City  Railway  Company  t. 
Tlie  Commercial  Bank:  of  Manitoba. 

1.  Bills  op  Lading — Delivery  hy  a  Carrier  to  an  Acceptor  of  the 
Accompanying  Bill  of  Exchange, — ^When  a  biU  of  exchange  is  attached 
to  a  biU  of  lading  and  the  drawee  accepts  the  bill  of  exchange  but  does 
not  receive  the  bill  of  lading,  in  the  absence  of  any  arrangement  or  in- 
structions from  the  holder  of  the  bill  of  exchange  relating  to  the  biU  of 
lading  the  carrier  wiU  be  justified  in  delivering  it  to  the  acceptor  of  the 
blU  of  exchange. 

Trespass  on  the  Case,  for  a  wrongful  delivery  of  a  bill  of  lading. 
Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon.  Nathaniel 
C.  Seabs,  Judge,  presiding.  Submitted  at  the  March  term,  1895;  re- 
versed.   Opinion  filed  April  22, 1895. 

Appellant's  Bbief,  Gardner  &  McFadon,  Attornets. 

A  common  carrier  may  always  excuse  failure  to  deliver 
to  a  claimant  by  showing  that  he  delivered  to  the  true 
owner.  Brunswick  v.  Express  Co.,  46  Iowa,  677;  Porter  on 
Bills  of  Lading,  Sec.  464. 

The  effect  of  the  indorsement  and  delivery  of  a  bill  of 
lading  is  to  transfer  to  the  indorsee  or  holder,  such  right  to 
or  property  in  the  goods  thereby  represented,  as  it  was  the 
intention  of  parties  to  pass,  and  that  intention  is  to  be 
gathered  from  all  the  circumstances  attending  the  transac- 
tion. Emery  v.  Irving  Nat.  Bank,  25  Ohio  St.  360;  Porter 
on  Bills  of  Lading,  Sec.  508. 

The  property  acquired  in  goods  covered  by  a  bill  of 
lading,  by  one  to  whom  the  latter  is  pledged  as  collateral 
security  for  the  discount  of  the  draft  drawn  against  it,  is  a 
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special  property.  His  title  is  conditional,  and  in  case  of  a 
time  draft,  it  is  conditioned  upon  the  consignee's  acceptance, 
and  is  by  such  acceptance  divested.  Porter  on  Bills  of  Lad- 
ing, Sees.  521,  523;  Marine  Bank  of  Chicago  v.  Wright,  48 
N.  Y.  3;  National  Bank  of  Commerce  v.  Merch.  Nat.  Bk., 
1  Otto  92;  Lanflar  v.  Bossom,  1  La.  Ann.  Kep.  148;  Wis. 
Ins.  Co.  V.  The  Bank,  21  Up.  Can.  Q.  B.  284;  2  Dp.  Can. 
Error  &  Appeal  Eep.  22;  Shepherd  v.  Harrison,  L.  R.  4  Q. 
B.  493;  Coventry  v.  Gladstone,  L.  E.  4  Eq.  493;  Gurly  v. 
Behrend,  3  EL  &  Bl.  622;  Allen  v.  Williams,  12  Pick.  301; 
Dodge  V.  Meyer,  61  Cal.  417;  Bank  of  Richmond  v.  Jones, 
4  N.  Y.  497;  Dowd  v.  Greene,  24  K  Y.  638;  First  Nat. 
Bank  v.  Kelley,  67  N.  Y.  360. 

Appellee's  Brief,  Peokham  &  Brown,  Attobneys. 

The  acceptance  of  a  draft  to  which  a  bill  of  lading  is  at- 
tached, does  not  of  itself  pass  any  title  to  the  goods,  and 
does  not  justify  a  carrier  in  delivering  them  to  the  acceptor, 
without  the  production  of  the  bill.  The  Thames,  14  Wall. 
(U.  S.)  98;  NatL  Bank  of  Commerce  v.  Merchants  Nath 
Bank,  91  U.  S.  92;  Gilbert  v.  Guignon,  L.  R.  8  Ch.  App.  16; 
Seymour  v.  Newton,  105  Mass.  272. 

Mb.  JusrricE  Gabt  delivebed  the  opinion  op  the  Coubt. 

A  lengthy  statement  of  facts  here  would  only  serve  to 
show  that  the  case  involves  this  question :  When  bills 
of  exchange  drawn  on  twenty  days'  sight  are  atta<5hed 
to  bills  of  lading,  and  the  drawee  accepts  the  bills  of  ex- 
change  but  does  not  receive  the  bills  of  lading,  and  there  is 
no  evidence  of  any  arrangement  or  instructions  from  the 
holder  of  the  bills  of  exchange  relating  to  the  bills  of  lad- 
ing, is  the  delivery  by  the  carrier  to  the  acceptor  a  wrong 
delivery  for  which  the  carrier  is  responsible  to  the  holder 
of  the  bills  of  exchange  i  If  the  acceptor  was  entitled 
to  the  bills  of  lading,  it  can  hardly  be  contended  that 
the  mere  fact  that  they  were  not  delivered  to  him, 
there  being  no  evidence  of  any  design  by  anybody,  could 
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make  any  difference  in  the  rights  or  liabilities  of  the  holder 
of  the  bills  of  exchange  or  the  carrier. 

We  read  National  Bank  v.  Merchants  Bank,  1  Otto,  91 
U.  S.  92,  as  decisive  in  favor  of  the  carrier,  and  therefore 
reverse  without  remanding,  that  the  question  may  at  once 
go  before  the  Supreme  Court.    Eeversed. 


Edgar  W.  Duncan  v.  Caroline  Humphries. 

1.  RsascissiON  OP  Contracts— CBfcr  to  Return  Consideration,  —A  party 
can  not  rescind  a  contract  and  at  the  same  time  retain  the  ccmsideration 
he  has  received.  He  must  put  the  other  party  in  as  good  a  condition  as 
he  was  before  the  contract  was  made  by  an  offer  to  return  what  he  has 
received. 

3.  Same — Conditions  Precedent. — To  lay  the  foundation  for  a  bin  to 
rescind  a  contract,  the  complainant  must,  before  the  commencement  of 
his  suit,  offer  and  be  willing  to  perform  such  acts  on  his  part,  as  wiU  re- 
store the  defendant  to  the  position  which  he  occupied  before  the  trans- 
action. 

Bill  to  Rescind  a  Contract.~Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Oliver  H.  Hobton,  Judge,  presiding.  Submitted  at 
the  March  term,  1895,  of  this  court;  reversed  and  remanded  with  direc- 
tions.   Opinion  filed  April  22,  1895. 

John  H.  Bradley,  attorney  for  appellant. 
Thomas  H.  Gault,  attorney  for  appellee. 

Mb.  Justice  Gary  delivered  the  opinion  of  the  Court. 

We  assume  on  this  record  that  the  appellee  and  her  hus- 
band, who  acted  with  and  for  her  in  the  business  which  is 
the  subject  of  this  suit,  are  ignorant  colored  persons,  who 
lived  in  Atlanta,  Georgia;  that  the  North  American  De- 
posit and  Investment  Company,  chartered  in  Iowa,  with  its 
principal  office  in  Dubuque,  and  branch  offices  in  Chicago 
and  Atlanta,  was  a  good  company  for  such  persons  not  to 
do  business  with;  that  the  appellant  was  in  such  relations 
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with  that  company  that  he  had  notice  of,  and  is  affected 
by  all  equities  affecting  the  company. 

In  April,  1892,  she,  at  Atlanta,  applied  to  the  company  for 
a  loan  of  $1,200  for  five  years,  and  as  a  result  she  gave  to 
the  company  a  note  for  that  sum  payable  April  22,  1897, 
with  seven  per  cent  interest,  payable  semi-annually,  with 
coupons  for  that  interest;  another  note  for  $60,  payable  $6 
every  six  months  for  more  interest;  a  subscription  for 
eighty  shares  of  stock  in  the  company  with  forty-seven 
coupons  of  $16  each,  payable  monthly  from  April  1, 1892; 
and  a  warranty  deed  of  a  house  and  lot  in  Atlanta,  valued 
in  her  application  at  $2,900.  The  company  gave  to  her  a 
bond  to  reconvey  the  property  on  payment  of  the  notes  and 
coupons  for  the  $1,200,  and  two  certificates,  each  for  forty 
shares  of  $10  each,  paid  up  stock  in  the  company.  How 
much  money  was  given  to  her,  or  for  her  paid  out  by  the 
company,  we  shall  not  undertake  to  determine.  There  was 
no  reference  to  the  master  to  state  an  account,  though  the 
defendant  presented  an  account  of  a  dozen  items  which 
seems  to  have  been  wholly  disregarded  below. 

The  bill  filed  by  the  appellee  to  rescind  the  transaction, 
acknowledged  the  receipt  of  $460,  and  the  decree  accepts 
that  as  the  true  sum. 

Why  this  appellant,  who  lives  in  Salt  Lake  City,  and  w^as 
not  found,  and  therefore  not  served  with  process,  in  Illinois, 
ever  appeared  in,  and  thereby  gave  jurisdiction  over  his 
person  to,  a  court  in  Illinois,  in  a  suit  relating  to  real  estate 
in  Georgia,  remains  to  us  a  mystery;  and  what  e'ffect  is 
expected  to  follow  in  Georgia,  from  a  deed  made  by  a  mas- 
ter in  chancery  of  the  Circuit  Court  of  Cook  County,  Illi- 
nois.    Black  on  Judgments,  Sec.  872. 

The  decree  is  '^  that  there  is  due  to  Duncan  $460,  and  it 
is  ordered  that  upon  the  payment  by  complainant  of  that 
sum  and  interest  at  seven  per  cent,  from  April  22,  1892,  to 
the  date  of  this  decree  and  six  per  cent  thereafter  until  paid, 
within  ninety  days  therefrom,  that  he  convey  said  real 
estate  to  complainant,  and  surrender  the  note  and  coupons, 
in  default  of  which  a  master  in  chancery  execute  such  con- 
veyance; that  in  default  of  payment  by  complainant  the  deed 
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to  stand  for  a  mortgage  securing  $460,  and  that  Duncan  be 
permitted  to  foreclose  it  for  that  amount;  that  upon  the 
return  of  the  certificate  representing  the  forty  shares  of 
stock  to  the  company,  it  shall  cancel  and  return  to  com- 
plainant the  application  for  the  loan,  the  sixty  dollar  note 
and  the  complainant's  subscriptions  for  stock." 

We  shall  not  undertake  to  defend  the  conduct  of  this  com- 
pany. If  we  assume  to  be  true  all  that  the  appellee  in  her 
bill  alleges  of  deception  and  fraud,  the  fact  remains  that 
she  never  took  a  step  toward  rescinding  the  transaction. 
Ignorance  may  be  an  excuse  for  a  lack  of  prudence  and  cau- 
tion in  the  transaction  itself,  but  to  lay  a  foundation  for  a 
bill  to  rescind,  the  complainant  must,  before  suit,  offer  and 
be  ready  and  willing  to  perform  such  acts  on  his  part,  as 
will  restore  the  other  party  to  the  position  which  he  occu- 
pied before  the  transaction.  Kigdon  v.  Walcott,  43  HI.  App. 
352;  141.  111.  649. 

The  jurisdiction  in  persorumi  to  compel  acts  affecting  real 
estate  abroad,  if  it  could  be  here  exercised,  does  not  affect 
the  rule  that  a  bill  to  rescind  does  liot  lie  without  such 
previous  offer,  readiness  and  willingness. 

Whether  in  Georgia,  where,  we  may  assume,  a  court  can 
act  upon  real  property  there,  by  constructive  service  upon 
parties  in  interest,  such  offer,  readiness  and  willingness 
might  be,  where  the  opposite  party  is  inaccessible,  by  pro- 
ceeding in  the  court  itself,  is  not  for  us  to  consider. 

The  bill  can  not  be  treated  as  a  bill  to  redeem  from  a 
mortgage,  because  by  the  laws  of  the  State  of  Georgia,  which 
State  has  the  right  to  make  the  laws  governing  real  prop- 
erty within  its  boundaries  (McCarthy  v.  Osborn,  118  111. 
403),  such  a  transaction  as  this,  viz.,  a  deed  and  bond  back 
for  reconveyance,  does  not  constitute  a  mortgage.  Code  of 
1882,  Sec.  1969.  A  proper  construction  of  that  statute, 
which  we  do  not  copy  in  full,  would  seem  to  be  that  the 
relation  of  vendor  and  purchaser  is  created  by  such  a  trans- 
action, under  which  relation  the  party,  who  with  us  would 
be  a  mortgagor,  would  be  a  purchaser,  and  as  such,  would 
be  entitled  only  to  a  specific  performance  upon  the  terms  of 
the  bond  to  reconvey. 
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The  decree  is  reversed  and  the  cause  remanded,  with  di- 
rections to  the  Circuit  Court  to  dismiss  the  bill  without 
prejudice  to  any  right  or  remedy  of  the  appellee  in  any 
other  proceeding,  but  at  her  costs  of  this  suit. 

Mr.  Justice  Shspard,  dissenting. 

It  being  manifest  that  the  equities  are  strongly  in  favor 
of  the  appellees,  I  think  instead  of  dismissing  the  bill  for 
the  want  of  a  proper  offer  upon  which  to  base  a  rescission, 
the  cause  should  only  be  reversed,  with  directions  to  permit 
the  appellees  to  amend  their  bill  by  offering  to  pay  the  sum 
found  due,  and  that  the  decree  should  be  modified  so  that 
instead  of  requiring  the  appellant  to  foreclose  his  mortgage 
for  such  amount,  the  appellee  be  required  to  pay  such  sum 
within  a  short  day  to  be  fixed,  and  thereupon  the  appellant 
be  required  to  recover  the  Georgia  premises,  and  if  the 
payment  be  not  made,  that  then  the  bill  be  dismissed. 


Badger  Paper  Co.  v.  James  Pease  et  aL 

1.  Waiver — Of  Error  in  Quashing  Writ  of  Cfamishment — When  a 
writ  of  garnishment  is  quashed  as  to  a  defendant  and  he  answers  inter- 
rogatories afterward  filed,  aU  errors  in  quashing  the  writ  are  waived* 

Attachment  and  Garnishee  Proceedings.— Appeal  from  the  Supe- 
rior Court  of  CJook  County;  the  Hon.  James  Googin,  Judge,  presiding. 
Submitted  at  the  March,  1895,  term  of  this  court  and  dismissed.  Opin- 
ion filed  April  22, 1895. 

Statement  of  the   Case. 

On  the  19th  day  of  January,  A.  D.  1895,  an  affidavit  for 
attachment  was  filed  in  the  Superior  Court  of  Cook  County, 
alleging  that  the  defendant,  Francis  Wheeler,  was  indebted 
to  the  plaintiff,  the  Badger  Paper  Company,  in  the  sum  of 
$638.83,  upon  a  promissory  note,  and  that  the  defendant. 
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Francis  Wheeler,  had  within  two  years  last  past  fraudu- 
lently conveyed,  or  assigned  his  effects,  or  a  part  thereof, 
so  as  to  hinder  and  delay  his  creditors. 

Upon  filing  this  affidavit  and  bond  jas  provided  for  by  the 
statute,  an  attachment  writ  was  issued,  directed  to  the  cor- 
oner of  Cook  county  to  execute.  And  on  the  same  day 
James  Pease,  sheriff  of  Cook  county,  and  Edgar  L.  Jayne,  of 
Chicago,  were  served  as  garnishees. 

On  the  first  day  of  February,  A.  D.  1895,  James  Pease, 
one  of  the  garnishees,  entered  a  special  appearance  for  the 
sole  purpose  of  moving  the  court  to  quash  the  writ  of  gar- 
nishment against  him. 

On  February  2,  A.  D.  1895,  James  Pease,  said  garnishee, 

moved  the  court  to  quash  the  writ  of    garnishment  and 

service  upon  him  as  garnishee,  and  discharge  him  as  such 

garnishee,  and  in  support  of  said  motion  offered  to  read 

the  following  affidavit : 

STiLTE  OF  Illinois,  ) 
Countv  of  Cook,  j  ^" 

Badgsb  Paper  Company    \ 

vs.  >  Attachment 

Francis  Wheeler.  j 

James  Pease,  sheriff  of  Cook  county  et  al.,  garnishees. 

Charles  W.  Peters,  being  first  duly  sworn,  on  oath  de- 
poses and  says  that  he  is  the  chief  deputy  sheriff  of  Cook 
county,  Illinois,  and  that  on  the  7th  day  of  January,  1895, 
an  execution  was  placed  in  the  hands  of  said  James  Pease, 
sheriff  of  Cook  county,  for  $4,074.43  and  $10  costs,  at  the 
suit  of  Mary  Walter  v.  Francis  Wheeler,  on  a  judgment 
entered  that  d^y  in  the  Circuit  Court  of  Cook  County,  and 
that  on  said  7th  day  of  January,  1895,  said  sheriff  levied  on 
personal  property  of  said  Francis  Wheeler,  at  No.  106-8 
West  Washington  street,  Chicago,  and  after  duly  advertis- 
ing the  sale,  duly  sold  the  said  property  at  sheriff's  sale  ac- 
cording to  law,  and  now  has  on  hand  as  the  proceeds  of  said 
sale  a  certain  sum  of  money  ready  to  be  turned  over,  and  to 
apply  on  said  execution,  but  not  sufficient  amount  to  satisfy 
the  same  in  full,  and  that  said  James  Pease,  sheriff,  etc., 
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received  and  holds  the  said  money  solely  and  only,  by  hav- 
ing levied  upon  and  sold  said  property,  and  converted  the 
same  into  money  under  said  judgment  and  execution  as  the 
sheriff  of  Cook  county,  in  his  official  capacity  as  such 
sheriff  and  not  otherwise,  and  that  he  has  no  right,  title  or 
interest  in  or  to  said  money  except  as  sheriff,  as  aforesaid; 
and  this  affiant  further  says  that  on  or  about  the  19th  day 
of  January,  1895,  the  coroner  of  Cook  county.  State  of 
Illinois,  served  said  James  Pease,  sheriff  of  Cook  county, 
Illinois,  as  garnishee  in  said  attachment  suit  of  said  Badger 
Paper  Company  against  said  Francis  Wheeler,  which  said 
attachment  writ  recites  that  the  said  plaintiff  is  entitled  to 
recover  of  said  defendant,  Francis  Wheeler,  the  sum  of 
$688.83,  and  which  said  writ  is  returnable  on  the  4th  day  of 
February,  1895,  a  copy  of  which  said  writ  is  hereto  attached 
and  made  a  part  hereof,  and  because  the  said  sheriff  has 
been  served  as  garnishee,  as  aforesaid,  he  declines  to  pay 
over  any  portion  of  the  money  received  by  him  and  now 
held  by  him,  as  aforesaid,  on  said  execution,  unless  the  said 
garnishee  writ  and  the  service  aforesaid  on  him  as  gar- 
nishee, as  aforesaid,  is  quashed. 

Charles  W.  Peters. 

To  the  reading  of  which  the  plaintiff  objected.     The  court 

overruled  the  objection  of  the  plaintiff  and  permitted  the 
affidayit  to  be  read,  and  after  the  reading  of  said  affidavit, 
the  court  quashed  the  writ  of  garnishment  as  against  James 
Pease  and  discharged  him  as  garnishee,  to  which  decision 
of  the  court  the  plaintiff  excepted.  The  ruling  of  the  court 
permitting  Peters'  affidavit  to  be  read  in  support  of  the 
motion  to  quash,  and  the  quashing  of  the  writ  of  garnish- 
ment as  to  James  Pease  are  the  principal  grounds  of  error 
complained  of  by  the  plaintiff. 

WiLBEB,  Eldbidoe  &  Alden,  attomcys  for  appellant. 

Edgar  L.  Jayne,  attorney  for  appellees. 

Mr.  Presiding  Justice  Waterman  delivered  the  opinion 
OF  THE  Court. 
JSTotwithstanding  the  order  quashing  the  writ  as  to  James 
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Pease,  interrogations  were  afterward  filed  and  he  has  an 
swered  the  same.     The  cause  seems  to  be  now  by  his 
appearance  pending  against  him. 
The  appeal  is  therefore  dismissed. 


gg-^         Alexander  M.  Stewart  v.  Chicago  General  Street 
w-^l  Railway  Co. 

67    138 

eo  612  !•    Streets — Rights  of  Abutting  Owners—Public  Interest — Attorney 

'^'  ^*  Cfeneral, — If  the  abuttinjc  owner  is  entitled  to  enjoin  the  use  of  a  public 
street,  it  is  because  of  his  private  right;  he  can  not  assume  to,  because  he 
does  not  represent  the  public.  The  attorney  general  is  the  only  proper 
representative  of  the  public,  and  in  suitable  cases,  bills  may  be  by  him 
maintained  to  protect  public  interests. 

2.  Same — Suit  of  Individual  Owners  of  Abutting  Property, — ^The 
difficulty  with  a  proceeding  at  the  suit  of  individual  owners  of  Cutting 
property,  to  either  restrain  or  compel  the  use  of  a  public  street  for  a 
particular  purpose,  is  that  such  suit  concludes  no  one  but  the  parties 
to  it. 

8.  Same — Duty  of  the  Attorney  General. — The  attorney  general  is 
the  proper  party  to  represent  the  public,  and  a  bill  will  not  lie  at  the 
instance  of  an  individual,  to  restrain  the  doing  of  that  from  which  the 
complainant  will  suffer  no  damage  other  than  that  which  the  public 
sustains. 

4.  Same — Interests  of  Abutting  Owners  in  the  Street, — ^The  abutting 
property  owners  do  not  own  the  fee  of  the  street  The  street  is  held  by 
the  public  authorities  in  trust  for  the  use  of  the  public.  The  abutting 
owner  has  a  right  of  access  to  his  property,  a  right  to  the  light  and  air 
that  naturally  come  to  his  premises  from  the  public  way,  but  the  use  of, 
or  to  control  the  use  to  which  the  street  may  be  put,  he  has  no  more  right 
than  any  of  the  other  millions  for  whose  convenience  the  highway  exists. 
If,  by  reason  of  the  taking  of  the  street  for  a  new  public  use,  his  property 
is  specially  damaged,  he  is  entitled  to  recover  such  damage  in  an  action 
at  law. 

5.  Same — Railroad  Tracks  Therein — Power  of  Public  Authorities. — 
Before  the  public  authorities  can  give  to  any  one  the  right  to  lay  railroad 
tracks  in  a  public  street,  the  consent  of  a  majority  of  the  owners  of  abut- 
ting property  must  be  had,  and  with  such  consent,  the  right  to  put  down 
such  tracks  can  only  be  given  for  public  purposes.  The  street  is  servient 
to  the  public,  for  its  use,  and  neither  by  the  authorities  of  the  city,  nor  by 
the  consent  of  the  abutting  owners,  can  the  public  be  excluded  there* 
from. 
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6.  Abutting  Propebty  Owner— Does  Not  Represent  the  Public. — 
While  an  abutting  property  owner  can  not  assume  to  represent  the  pub- 
lic, knd  by  his  individual  suit  for  damages,  special  and  peculiar  to  him- 
self, conclude  its  rights,  he  has,  under  the  constitution  and  laws  of  this 
State,  a  remedy  at  law  for  special  damages  he  may  sustain. 

7.  Same — Special  Damage  to. — ^The  fact  that  by  permission  to  use  the 
street  for  a  particular  purpose,  an  abutting  property  owner  will  be  spe- 
ciaUy  damaged,  affords  no  ground  for  restraining  such.use,  so  long  as  the 
property  owner  is  able  to  recover  and  collect  all  the  damage  he  suffers. 

Bill  for  Belief.— Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Thomas  Q.  Windes,  Judge,  presiding.  Submitted  at  the  March 
term,  1805.    Affirmed.    Opinion  filed  April  22,  1895. 

Statement  of  thb  Case. 

The  bill  in  this  case  is  stated  in  the  abstract  of  the  record 
to  be  as  follows : 

Bill  of  complaint  by  Alexander  M.  Stewart,  filed  Novem- 
ber 26, 1894,  that  he  is  the  owner  of  fifty  feet  of  frontage 
on  Lawndale  avenue,  Chicago;  that  the  "West  and  South 
Towns  Street  Kailway  Company  is  incorporated  under  the 
laws  of  Illinois,  commonly  called  the  act  in  regard  to  horse 
and  dummy  railways;  that  on  February  8,  1892,  the  city 
council  of  Chicago,  on  the  petition  of  said  company  and  the 
petition  of  the  owners  of  more  than  one-half  of  the  frontage 
of  so  much  of  the  street  sought  to  be  used  for  railway  pur- 
poses, passed  an  ordinance  granting  authority  to  construct 
a  railway  on  Lawndale  avenue  past  the  premises  owned  by 
complainant;  that  said  railway  is  constructed  and  in  opera- 
tion; that  the  Chicago  General  Street  Railway  Company  is 
also  incorporated  under  said  act  in  regard  to  horse  and 
dummy  railways;  that  said  West  and  South  Towns  Railway 
has  granted  to  said  Chicago  General  Street  Railway  Com- 
pany the  right  to  operate  an  electric  trolley  railway  over 
the  tracks  above  described;  that  said  Chicago  General  Street 
Railway  Company  is  about  to  enter  into  the  use  of  said 
street  without  any  petition  whatsoever  of  the  owners  of  land 
representing  any  part  of  the  frontage  of  said  street,  and 
without  anj^  ordinance  or  authority  whatsoever  of  the  city, 
its  sole  authority  for  such  use  of  said  street  being  the  pre- 
tended lease  of  said  West  and  South  Towns  Railwav. 
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That  any  use  of  said  street  for  railway  purposes  by  said 
Chicago  General  Street  Railway  Company  without  said  pe- 
tition of  owners  and  without  any  authority  from  the  city 
council  is  contrary  to  clause  90,  Sec.  62,  Chap.  24,  R.  S., 
being  the  act  relating  to  incorporation  of  cities  and  vil- 
lages 

That  there  is  no  authority  under  the  law  for  said  "West 
and  South  Towns  Railway  to  lease  any  of  its  privileges  and 
no  authority  for  said  General  Street  Railway  to  take  or 
acquire  the  same. 

That  there  is  no  authority  in  the  act  under  which  said 
company  is  incorporated  to  operate  any  other  motive  power 
than  horse  and  dummy  locomotion. 

Prayer  for  process  and  injunction  to  restrain  appellant 
from  the  use  of  Lawndale  avenue,  etc. 

Exhibit  A,  Sec.  1.  Ordinance  of  the  city  of  Chicago, 
granting  West  and  South  Towns  Street  Railway,  its  suc- 
cessors and  assigns,  authority  to  construct  and  operate  a 
railroad  on  Lawndale  avenue  from  22d  street  to  35th 
street.  Section  3  authorizes  the  operation  of  cars  by  ani- 
mal or  cable  power,  electric,  compressed  air  or  gas  motors. 

To  this  a  special  demurrer,  interj)osed  by  appellee,  was 
sustained,  and  the  bill  dismissed  for  want  of  equity. 

John  J.  Coburn,  attorney  for  appellant. 

Appellee's  Brief,  C.  L.  Bonney  and  Peck,  Miller  &  Starr« 

Attorneys. 

The  abutting  property  owner's  rightto  use  the  street  is 
no  greater  than  that  of  each  and  all  of  the  public.  He  is 
but  one  of  the  millions  composing  the  public,  and  unless  he 
sustain  from  the  use  to  which  the  street  is  put  by  the 
municipal  authorities,  a  damage,  special  and  peculiar  to  him- 
self, he  can  not  maintain  a  suit  to  compel  the  abandonment 
of  such  use;  he  can  not  assume  to  represent  the  public, 
and  by  his  individual  suit  conclude  its  rights.  Davis  v. 
Mayer,  2  Duer,  663;  Winterbottom  v.  Lord  Derby,  2  Law  R. 
Ex.  316;  Hartshorn  v.  South  Reading,  3  Allen  501;  McDon. 
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aid  V.  English,  85  IlL  232;  High  on  Injunctions,  Sec.  762; 
Fomeroy's  Eq.  Juris.,  Sec.  1379;  City  of  East  St.  Louis  v. 
OTUnn,  119  IlL  200;  City  of  Chicago  v.  Union  BUlg.  Ass'n, 
102  IlL  379;  Patterson  v.  C.  D.  &  V.  Ky.  Co.,  75  IlL  588; 
Vanderpoel  et  al.  v.  The  West  &  South  Towns  Ey.  Co., 
Chicago  Legal  News,  March  24,  1894. 

For  damage,  special  and  peculiar  to  himself,  an  abutting 
property  owner  has,  under  the  constitution  and  laws  of  this 
State,  a  remedy  at  law*  The  fact  that  by  permission  to  use 
the  street  for  a  particular  purpose  an  abutting  property 
owner  will  be  specially  damaged,  affords  no  ground  for 
restraining  such  use  so  long  as  the  property  holder  is  able  to 
recover  and  collect  all  the  damage  he  suffers.  Vanderpoel 
V.  The  West  &  South  Towns  Ry.  Co.,  supra;  Loire  v.  North 
Chicago  St.  Ry.  Co.,  82  Fed.  Rep.  270;  People  v.  Kerr,  27 
N,  Y.  188;  Moses  v.  Pittsburg  R.  R.,  21  IlL  516,  523;  Stet- 
son V.  C.  &  E.  I.  R.  R.,  75  IlL  74;  Patterson  v.  C.  D.  &  V. 
R.  R.,  Id.  588;  Peoria,  etc.,  R.  R.  v.  Schertz,  84  111.  135;  C. 
&  E.  I.  R.  R.  V.  Loeb,  118  111.  203;  C.  &  E.  L  R.  R.  v. 
Ayers,  106  IlL  511;  Pittsburg  &  Ft.  Wayne  R.  R.  v.  Reich, 
101  IlL  157,-176;  C.  &  E.  L  R.  R.  v.  McAuley,  121  IlL  161; 
Penn.  M.  L.  L  Co.  v.  Heiss,  141  IlL  35,  58,  59. 

Mr.  Presiding  Justice  Waterman  delivered  the  opinion 
OF  THE  Court. 

The  first  question  for  consideration  upon  this  appeal  is 
whether  a  court  of  equity  will,  in  the  case  presented  by  ap- 
pellant's bill,  interfere  at  the  suit  of  an  owner  of  abutting 
property  to  restrain  the  use,  for  public  purposes,  of  a  street 
by  a  private  corporation. 

The  question  really  is,  whether  an  abutting  owner  has 
such  a  private  right — vested  interest — in  the  use  to  which  a 
public  street  may  be  put,  that  he  is  entitled  to  have  such 
private  right  and  interest  respected  and  protected  by  the 
people's  writ  of  injunction. 

It  is  manifest  that  if  the  abutting  owner  is  entitled  to  en- 
join the  use  of  a  public  street,  it  is  because  of  his  private 
right;  he  can  not  assume  to,  because  he  does  not  represent 
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the  public.  The  attorney  general  is  the  only  proper  repre- 
sentative of  the  public,  and  in  suitable  cases  bills  may  be  by 
him  maintained  to  protect  the  public  interests.  Kerfoot  v. 
The  People,  51  111.  App.  409;  Attorney  General  v.  The  New- 
berry Library,  51  111.  App.  166;  same  v.  same,  150  111.  229; 
Hunt  V.  Chicago  Horse  &  Dummy  Ey.  Co.,  121  111.  638. 

If  one  abutting  property  owner  may,  for  such  an  injury  to 
the  public,  file  a  bill  and  obtain  an  injunction,  then  each  of 
such  owners  may  do  likewise. 

Mr.  A,  the  owner  of  a  lot,  obtains  upon  his  bill  an  injunc- 
tion against  the  contemplated  use.  His  bill  is  answered; 
testimony  is  taken;  upon  hearing,  the  evidence,  being  con- 
sidered, is  found  not  to  sustain  the  allegations  of  the  bill, 
whereupon  it  is  dismissed.  Mr.  B  immediately  files  his  bill, 
the  allegations  being  the  same  as  those  in  that  of  Mr.  A, 
with  the  necessary  variation  as  to  the  description  of  the  lot 
ol  which  B  is  the  owner.  If  the  bill  of  A  presented  a  case 
for  an  injunction,  the  bill  of  B  does;  it  is  no  answer  to  say 
that  the  court  has  found  the  allegations  in  the  bill  of  A  to 
be  untrue;  Mr.  B  was  not  a  party  to  that  suit;  he  is  not 
bound  by  the  conclusions  there  reached;  he  is  entitled  to  bo 
heard  upon  the  charge  by  him  made;  he  well  urges  that  it 
by  no  means  follows  that  he  may  not  establish  the  truth  of 
allegations  which  A  failed  to  prove;  and  that  the  rights  of 
B  can  not  be  foreclosed  by  a  suit  brought  and  prosecuted 
by  A. 

The  court  can  not  be  a  respecter  of  persons,  and  to  be 
consistent  must  give  B  an  injunction  and  hear  his  cause. 
The  second  suit  results  like  the  first,  whereupon  C  files  his 
bill  demanding  an  injunction  and  a  hearing.  How  can  he  be 
denied  ?  In  brief,  if  one  abutting  owner  is  entitled  to,  by 
injunction,  maintain  the  public  right,  why  is  not  each,  suc- 
cessively ? 

If  appellant  may  upon  his  bill  obtain  an  injunction  re- 
straining the  use  of  the  street  by  appellee,  why  may  not 
another  abutting  property  owner,  in  another  and  proper  pro- 
ceeding, obtain  an  order  compelling  ap][>ellee  to  comply  with 
its  contract  with  the  public,  by  placing  rails  upon  and  run- 
ning cars  for  the  carriage  of  passengers  along  the  streets  ? 
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The  difficulty  with  proceedings  at  the  suit  of  individual 
owners  of  abutting  property,  to  either  restrain  or  compel 
the  use  of  a  public  street  for  a  particular  purpose,  is  that 
such  suit  concludes  no  one  but  the  parties  to  it.  The  very 
decree  and  restraining  order  appellant  seeks,  he  might  for  a 
selfish  and  personal  consideration  release;  he  can  establish 
only  his  property  right,  and  that  he  may  barter  in  any  law- 
ful way. 

For  these  and  other  reasons  it  is  well  established  that  the 
attorney  general  is  the  proper  party  to  represent  the  public, 
and  a  bill  will  not  lie  at  the  instance  of  an  individual  to  re- 
strain  the  doing  of  that  from  which  the  complainant  will 
suffer  no  damage  other  than  that  which  the  public  sustain. 

The  abutting  property  owners  do  not,  in  this  as  in  some 
other  States,  own  the  fee  of  the  street.  The  street  is  held 
by  the  public  authorities  in  trust  for  the  use  of  the  public. 
The  abutting  owner  has  therefrom  a  right  of  access  to  his 
property,  a  right  to  the  light  and  air  that  naturally  come  to 
his  premises  from  the  public  way,  but  to  the  use  of,  or  to 
control  the  use  to  which  the  street  may  be  put,  he  has  no 
more  right  than  any  of  the  other  millions  for  whose  con- 
venience the  highway  exists.  If,  by  reason  of  the  taking  of 
the  street  for  a  new  public  use,  his  property  is  specially 
damaged,  he  is  entitled  to  recover  such  damage  in  an  action 
at  law.  To  one  who  desires  at  his  home  quiet  and  peace,  it 
may  be  annoying  that  thousands  should  pass  his  door  in 
noisy  omnibuses  or  crowded  cars.  The  right,  however,  to 
say  who  shall  ride  or  walk  past  his  door  does  not  belong  to 
him.  The  street  is  for  the  use  of  the  public,  of  which  he  is 
but  one. 

Before  the  public  authorities  can  give  any  one  the  right  to 
lay  railroad  tracks  past  his  property  the  consent  of  a  major- 
ity of  the  owners  of  abutting  property  must  be  had,  and 
with  such  consent,  the  right  to  put  down  such  tracks  can 
only  be  given  for  public  purposes.  The  street  is  servient  to 
the  public,  for  its  use,  and  neither  by  the  authorities  of  the 
city  or  by  the  consent  of  the  abutting  owners^  can  the  pub- 
lic be  excluded  theref  rouL 
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In  endeavoring  to  restrain  the  running  of  street  cars  for 
the  accommodation  of  the  public,  ap|)ellant  is  asserting  that 
he  has  a  private  right  in  the  street  superior  to  that  of  the 
public'or  that  he  is  entitled  to  repi^^sent  the  public  in  his 
suit  and  conclude  the  millions  by  a  decree  rendered  in  liti- 
gation to  which  they  are  not  parties. 

In  support  of  the  position  that  in  such  a  case  as  this  a 
court  of  equity  will,  at  the  suit  of  an  abutting  property  owner, 
restrain  the  running  of  cars  upon  the  street,  a  large  number 
of  authorities  have  been  cited,  a  few  of  which  we  have  ex- 
amined. Taking  them  in  the  order  of  citation  the  first  to 
Avhich  our  attention  is  called  is  that  of  Hickey  v.  The  Chi- 
cago and  Western  Indiana  Railway  Co.,  6  111.  App.  172. 

The  opinicm  in  this  case  was  by  the  late  Judge  McAlister, 
and  contains  among  other  things,  upon  pages  186  and  187, 
the  following : 

"  The  bill  in  this  case  contains  some  eighty-two  complain- 
ants. This  multiplicity  of  plaintiffs,  while  it  tends  to  ob- 
scure the  merits  and  embarrass  the  remedy,  was  dictated 
doubtless  by  the  fear  of  the  suit  being  quietly  disposed  of 
by  settlement  with  plaintiffs,  if  there  were  but  few  of  them. 
As  to  thirty-five  of  these  plaintiffs,  the  bill  shows  by  its 
statements,  their  ownership,  respectively,  of  real  estate 
which  the  railroad  company  proposes  under  said  ordinance 
to  take  and  enter  upon,  or  which  is  so  located  as  to  be  spe- 
cially injured  by  the  construction  of  the  railroad  within  the 
city  under  said  ordinance.  As  to  these,  the  bill  shows  a 
clear  case  for  the  interposition  of  equity  by  injunction,  on 
the  ground  that  the  act  threatened  would  be  in  excess  of  the 
power  of  the  corporation;  the  entry  upon  plaintiff's  lands 
would  not  be  a  mere  trespass,  but  a  continuing  permanent 
injury  to  the  owners  of  the  land  to  be  taken,  and  those 
whose  premises  were  so  situated  as  that  they  would  receive 
special  injury  from  the  construction  of  the  railroad,  are 
equally  entitled  to  the  relief  sought.  As  to  the  other  plaint- 
iffs, in  respect  to  whose  property  they  "  would  be  more  or 
less  injured,"  we  do  not  think  the  bill  shows  any  case. 
There  must  be  some  special  injury.    Milhan  v.  Sharp,  s^/pra; 
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and  this  mast  be  shown  by  facts  stated,"  «  ♦  *  <»  xhe 
bill  was  therefore  well  brought  as  to  all  plaintifTs  whose  land 
was  about  to  be  taken,  or  suffer  special  injury  by  the  con- 
struction of  the  said  railroad  within  the  city.  As  to  the 
other  plaintiffs  no  case  is  stated  within  the  jurisdiction  of 
the  court,  though  they  asked  relief  against  the  same  injury 
upon  the  same  ground." 

So  far,  then,  from  this  case  being  an  authority  for  the 
position  assumed  by  appellant,  it  is  directly  the  reverse;  as 
to  all  the  complainants  in  this  bill  occupying  the  position 
which  appellant  does  here,  the  bill  was  dismissed. 

The  next  case  cited  is  that  of  Cobb  v.  I.  &  St.  L.  R.  E. 
Co.,  68  111.  233.     The  opinion  begins  with  this  statement : 

"  In  December,  1871,  plaintiff  in  error  filed  a  bill  in  the 
St.  Clair  Circuit  Court  against  defendant  in  error  to  restrain 
it  from  laying  its  railroad  track  over  his  land."  To  this  bill 
defendant  filed  a  demurrer,  which  the  court  below  sustained 
and  dismissed  the  bilL  The  opinion  of  the  court  on  page 
234  goes  on : 

^'  It  is  admitted,  then,  that  complainant  was  ;n  possession 
and  had  such  title  as  authorized  him  to  resort  to  the  courts, 
for  protection  of  his  rights;  that  the  company,  without  any 
pretense  of  right,  were  threatening  to  make  a  forcible  entry 
upon  his  land  to  make  a  permanent  structure,  and  to  re- 
move his  sand  and  soil  for  sale,  and  by  so  doing  it  would 
endanger  the  destruction  of  the  property  itself,  by  turning 
the  current  of  the  river  over  his  land,  and  only  that  they 
may  convert  his  soil  and  sand  into  money.  As  admitted, 
this  presents  a  case  of  a  wanton,  willful  and  most  oppressive 
character.  It  is  in  utter  disregard  of  right  and  in  defiance 
of  law,  and  devoid  of  every  principle  of  fairness.  When 
an  answer  shall  be  interposed,  it  is  to  be  hoped  that  it  may 
be  shown  that  there  was  not  such  recklessness  as  is  charged 
in  the  bill." 

It  is  quite  manifest  that  the  relief  furnished  in  such  case 
does  not  warrant  the  granting  of  appellant's  prayer. 

The  next  Illinois  case,  to  which  our  attention  is  called,  is 
that  of  Snell  v.  Buresh,  123  111.  151,  in  which  it  was  held 
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that  a  court  of  equitj'^  wonld  restrain  the  successor  of  a  cor- 
poration, owning  and  operating  a  plank  road  for  the  use  of 
the  public,  with  power  to  erect  toll  gates  thereon,  from 
putting  up  a  toll  gate  on  such  road,  in  such  a  way  and  at 
such  a  place  as  to  materially  interfere  with  the  use  of  two 
public  hi|2^hways,  the  erection  of  such  toll  gate  being  in  ex- 
cess of  the  power  of  such  plank  road  corporation;  the  court 
holding  that  the  act  sought  to  be  restrained  would  be  but 
the  creation  of  a  nuisance,  and  would  be  esi^cially  injurious 
to  the  complainant's  property  and  materially  interfere  with 
their  business. 

The  next  Illinois  case  in  the  order  of  citation  is  that  of 
Field  V.  Barling,  149  111.  556.  This  was  a  suit  to  restrain 
the  construction  of  a  bridge  over  an  alley  in  the  city^  of 
Chicago.  It  appeared  that  the  complainant  and  the  de- 
fendant claimed  title  from  a  common  source,  their  grantor 
having  made  a  record  and  subdivision,  in  which  said  alley 
appeared  as  appurtenant  and  servient  to  the  respective  lots 
of  the  parties  to  the  litigation.  The  opinion  says  on  page 
574: 

"  But  from  an  examination  of  all  the  evidence  we  are  sat- 
isfied that  the  erection  of  the  structure  would  result  in 
serious  damage  to  appellees'  property,  ditferent  in  character 
from  that  sustained  by  the  public." 

That  case  is  clearly  not  authority  for  what  appellant  asks 
here.  The  parties  do  not  claim  title  from  a  common  source, 
and  appellant  does  not  claim  that  his  property  will  sustain 
damage  difiFerent  in  character  from  that  sustained  by  the 
public. 

The  next  case  is  that  of  Zearing  v.  Raber,  T4  111.  409. 

The  statement  is  that  this  was  a  bill  in  chancery  to  pre- 
vent a  threatened  obstruction  of  the  use  of  a  street  or  wav, 
and  that  the  facts  appear  in  the  opinion.  The  opinion  sets 
forth  the  laying  out  by  the  owners  of  a  certain  lot,  of  a 
street  across  the  same,  and  the  preparing  of  a  map  showing 
such  street,  which  map  was,  however,  neither  acknowledgecl 
nor  recorded,  and  the  conveyance  by  such  owners  of  real 
l>roperty  with  reference  to  such  street.    The  opinion  then 
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states  that  the  question  is  whether  a  party  who  had  con- 
veyed premises  referring  to  and  describing  such  street  can 
now  be  heard  to  deny  the  existence  of  a  street,  and  con- 
cludes : 

"  The  evidence  shows  a  threatened  nuisance,  tending  to 
deprive  appellee  and  others  of  the  full  and  free  use  of  this 
street,  as  he  is  entitled  to  have  it  used,  and  this  is  a  well 
recognized  ground  for  equitable  interposition." 

In  the  present  case  appellant  does  not  claim  that  in  any 
way  or  wise  he  is  about  to  be  deprived  of  any  use  of  the 
street. 

Our  attention  is  next  called  to  the  case  of  the  Village  of 
Princeville  v.  Auten  et  al.,  77  UK  325. 

This  was  a  bill  filed  to  restrain  the  village  trustees  from 
moving  a  town  hall  from  the  site  it  then  occupied  and 
placing  it  on  a  public  square. 

The  court  held  that  the  evidence  clearly  shows  that  it 
was  the  intention  of  the  proprietors  of  the  town  in  dedicat- 
ing this  square  that  it  should  forever  remain  open  for  the 
convenience  and  common  benefit  of  the  inhabitants  of  the 
village;  that  the  village  authorities  held  the  same  in  trust, 
to  be  devoted  to  the  uses  and  purposes  for  which  it  was 
dedicated,  and  that  an  individual  might  restrain  the  public 
authorities  from  converting  the  property  to  a  use  different 
from  that  for  which  they  held  it  in  trust 

Appellant's  bill  does  not  contain  any  charge  that  the 
street  held  in  trust  for  the  use  of  the  public  is  about  to  be 
diverted  to  other  uses. 

The  next  case  is  that  of  the  Attorney-General  v.  The 
Chicago  and  Evanston  Railway  Co.,  112  111.  520,  that  being 
a  proceeding  by  the  attorney-general,  who,  as  we  have  be- 
fore stated,  is  the  proper  officer  to  represent  the  public,  can 
not  be  authority  for  the  position  that  a  private  individual 
may,  by  his  private  suit,  determine  the  manner  in  which  the 
public  shall  pass  over  a  common  highway. 

The  next  case  cited  is  that  of  the  City  of  Jacksonville  v. 
The  Jacksonville  Railway  Co.,  67  IlL  540. 

The  court  in  fts  opinion  said : 


456  Appellate  Courts  of  Illinois* 

Vol.  58.]  Stewart  v.  Chicago  General  St.  Ry.  Co. 

"  By  virtue  of  its  charter,  the  railway  company  claim  the 
right  to  construct  the  track  of  its  road  across  a  public 
square,  operate  its  road  there,  and  thus  frustrate  the  ong- 
inal  purpose  for  which  the  ground  was  dedicated,  and  de- 
stroy its  future  benefit  and  enjoyment  as  a  public  park. 

"  This  bill  was  tiled  to  restrain  the  company  from  such 
an  appropriation  of  this  public  ground." 

The  case  is  merely  one  to  restrain  the  diversion  of  trust 
property  to  uses  entirely  foreign  to  those  set  forth  in  the 
deed  creating  the  trust. 

The  next  case  is  that  of  the  Village  of  Brooklyn  v.  Smith, 
104  III,  429. 

The  court,  in  its  opinion,  upon  page  439,  said: 

^*  The  case  presented  seems  to  be  that  of  an  intruder  upon 
the  public  street  of  a  village  seeking  an  injunction  against 
the  village  authorities  to  prevent  their  interference  with 
his  operations  in  cutting  and  removing  ice  from  the  street, 
that  is,  a  trespasser,  asking,  against  the  legal  owner,  free- 
dom from  interruption  in  the  despoilment  of  the  latter's 
property.  We  perceive  no  right  in  the  complainant  which 
may  lay  claim  to  the  interposition  of  a  court  of  equity  for 
its  protection." 

Comment  upon  such  an  opinion  is  in  this  case  unneces- 
sary. 

The  next  case  is  that  of  Earll  v.  Chicago,  136  111.  277. 

The  opinion  of  the  court,  on  page  288,  contains  the  fol- 
lowing : 

"  Where  there  is  a  special  trust  in  favor  of  an  adjoining 
property  holder,  or  a  special  injury,  a  bill  or  suit  may  be 
maintained  by  an  individual  in  respect  to  a  public  street  or 
highway.  City  of  Chicago  v.  Union  Building  Association, 
102  111.  379;  McDonald  v.  English,  85  Id.  232;  Ottawa  Gas- 
light  Co.  V.  Thompson,  39  Id.  598." 

The  controversy  in  which  this  language  is  used  is  stated 
upon  page  283  to  be  as  follows : 

"  This  controversy  grows  out  of  a  bill  filed  by  the  appel- 
lant, against  the  city  of  Chicago  and  others,  for  the  purpose 
of  establishing  her  title  to  said  piece  of  ground  fronting 


First  District — March  Term,  1895.        457 

Stewart  v.  Chicago  General  St.  Ry.  Co. 

— ^ -|— —  -        —    -    _  -  ■  -  --^.    ■  —       _         _  ■  _     _  -      ■    -- 

thirty-three  feet  on  Oakley  avenue  and  running  back,  of  a 
Qniform  width,  in  a  westerly  direction,  one  hundred  and 
ten  feet.  Such  proceedings  were  had  in  the  cause  as  that 
the  appellee,  Jackson,  upon  his  own  petition,  was  allowed  to 
answer  and  make  defense  to  the  original  bill,  and  was  also 
permitted  to  prosecute  a  cross-bill  or  cross-petition,  the 
prayers  of  which  were,  that  the  quit-claim  deeds  to  the 
thirty-three  feet  of  land  should  be  set  aside,  apiDellant  re- 
quired to  remove  her  fence,  the  land  declared  to  be  a  part 
of  Wilcox  street,  appellee  declared  to  have  a  perpetual  ease- 
ment therein  as  a  part  of  such  street,  and  appellant  per- 
petually enjoined  from  inclosing  or  obstructing,  or  claiming 
ownership  in,  said  piece  of  ground." 

The  next  case  to  which  our  attention  is  called  is  that  of 
the  Maywood  Co.  et  al.  v.  Village  of  May  wood  et  al.,  118 
111.  61. 

On  page  65  is  a  statement  of  what  the  controversy  was 
concerning : 

"  This  is  a  bill  brought  in  the  Superior  Court  of  Cook 
County,  by  appellees  against  appellants,  for  the  purpose  of 
having  a  certain  square  in  said  village,  known  as  block  58 
(except  certain  hotel  grounds  in  the  northwest  corner  there- 
of), declared  to  be  a  public  park;  and  praying  that  appel- 
lant company  surrender  the'control  and  management  thereof 
to  the  trustees  of  said  village,  and  that  a  trust  deed,  executed 
thereon  by  the  company  to  Botsford,  trustee,  be  set  aside, 
and  that  appellants  be  enjoined  from  interfering  with  the 
use  of  said  square  as  a  public  park  by  the  said  village  and 
its  residents  and  lot  owners,  and  from  selling  or  conveying 
the  same,  or  taking  any  steps  to  foreclose  the  trust  deed 
thereon,  etc.  The  beneficiaries  in  the  trust  deed  were  ma<]e 
parties  under  the  name  of  "  unknown  owners." 

Upon  page  72  the  court  said  :  "  A  court  of  equity  has 
jurisdiction  to  entertain  the  bill  filed  in  this  case.  As  a 
foreclosure  of  the  trust  deed  would  probably  result  in  the 
ownership  of  the  "  park  "  by  private  parties,  there  was  a 
threatened  perversion  of  the  trust,  upon  which  the  property 
was  held.    Equity  will  interpose  to  prevent  the  perversion 
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of  a  trust.  (City  of  Jacksonville  v.  Jacksonville  Ky.  Co., 
supra.)  Again,  the  evidence  shows  a  threatened  nnisanoe, 
tending  to  deprive  appellees  and  others  of  the  full  and  free 
use  of  this  park,  as  they  were  entitled  to  have  it  used.  This 
is  a  well  recognized  ground  for  equitable  interposition. 
Zearing  v.  Raber,  sujpraP 

In  the  case  at  bar  no  intended  perversion  of  the  trust  is 
charged,  neither  is  it  alleged  that  appellant  is  about  to  be 
deprived  of  the  full  and  free  use  of  the  street  in  question. 

Our  attention  is  next  called  to  the  case  of  McKetizie  v. 
EUiottj  134  111.  156.  This  case  was  a  contest  over  a  right 
to  a  private  right  of  way.  The  case  of  Bez  v.  The  Chicago 
R.  I.  «fe  P.  R.  R,  Co.,  23  111.  App.  137,  is  next  called  to  our 
attention. 

Upon  page  140  the  court  said :  "In  cases  like  this,  we 
think,  although  the  fee  of  the  street  may  be  in  the  city,  yet, 
the  city  having  no  power  to  grant  the  privilege,  the  ap- 
pellant had  a  right  to  file  this  bill  in  equity  to  prevent  the 
erection  of  a  nuisance  in  the  public  highway,  opposite  her 
])remises,  and  which  closed  out  her  ingress  and  egress  in  a 
great  measure  to  and  from  the  front  of  her  property,  as  is 
stated  in  the  bill,  rendering  her  property  practically  worth- 
less. Green  v.  Oakes,  17  111.  249;  Craig  v.  People,  47  111. 
487,  496;  C.  &  W.  I.  R.  R.  Co.  v.  Dunbar,  100  111.  110." 

In  the  bill  of  appellant  filed  in  the  case  at  bar,  it  is  not 
alleged  that  ingress  or  egress  to  his  property  will  be  in  any 
measure  obstructed  by  the  proposed  railway. 

Our  attention  is  next  called  to  the  case  of  Carter  v.  The 
City  of  Chicago  et  al.,  57  111.  283.  The  court  in  the  opinion 
upon  pages  286,  287  and  288,  said :  "  The  facts  alleged  in  this 
bill,  of  themselves,  without  any  specific  allegation  of  fraud- 
ulent design,  wantonness  or  oppression,  show  as  clear  a  case 
of  gross  abuse  of  power  and  oppression  as  could  all  be  de- 
scribed upon  paper. 

In  cities  the  sidewalks  are  considered  a  part  of  the  public 
streets,  and  as  such,  are  to  be  kept,  like  the  streets  them- 
selves, in  a  safe  and  convenient  state  of  repair  through  their 
entire  width. 


First  District — March  Term,  1895.        459 

Stewart  v.  Chicago  General  St.  Ry.  Co. 

■ 

The  acts' begun  and  threatened,  and  whpse  consummation 
this  bill  seeks  to  prevent,  are  both  the  destruction  and  per- 
manent deprivation,  by  the  board  of  public  works  and  other 
city  authorities,  of  a  sidewalk  upon  the  west  side  of  Frank- 
lin street,  while  one  of  unusual  width  is  given  upon  the  east 
side;  and  this  through  mere  wantonness,  oppressive  abuse  of 
power,  breach  of  trust,  and  a  fraudulent  scheme  and  design 
on  the  part  of  the  city  and  board  of  public  works  to  in- 
jure, annoy  and  oppress  the  plaintiff  and  other  property- 
owners  favored  with  these  court  yards.  And  what  seems 
strange  is,  that  at  this  age  of  equity  jurisprudence,  there 
should  be  doubt  as  to  the  jurisdiction  of  a  court  of  equity  to 
grant  relief;  yet  that  is  the  only  question  really  involved  in 
this  case." 

"  The  question  for  decision  is  not  whether  a  court  of 
equity  will  interfere  with  the  exercise,  within  its  proper 
limits,  of  a  public  political  power  vested  in  the  city,  which 
necessarily  involves  the  greatest  discretion,  but  whether,  in 
the  case  of  a  plain  departure  from  the  power  which  the  law 
has  vested  in  it,  and  from  fraudulent  and  malicious  motives, 
it  is,  by  the  use  of  property  which  it  holds  in  trust  for  the 
benefit  of  the  public,  about  to  do  an  irreparable  injury  to 
the  property  of  individuals,  a  court  of  equity  will  intervene 
to  prevent  such  injury." 

The  facts  of  this  case  are  certainly  very  different  from 
anything  appearing  in  the  present.  The  case  of  Green  v. 
Oakes,  17  111.  249,  to  which  our  attention  is  next  called,  was 
a  bill  in  chancery  to  enjoin  the  obstruction  of  a  public 
road,  it  appearing  that  the  appellee  had  avowed  his  purpose 
to  obstruct  the  same  by  fences  and  gates  at  two  different 
points.  No  threatened  obstruction  to  the  public  street  is 
charged  by  the  appellant. 

The  case  of  Stetson  v.  C.  &  E.  I.  E.  R.  Co.,  75  111.  74, 
was  a  bill  to  restrain  a  railroad  company  from  constructing 
and  operating  its  road  in  a  street  until  damages  to  adja<^nt 
lots  sho(ild  be  ascertained  and  paid.  The  court,  on  page  75, 
said : 

"  It  may  be  regarded  as  the  settled  rule  of  this  State,  that 
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an  owner  of  an  ablitting  lot  can  not  prevent  the  Bse  of  a 
street  for  a  railway  when  such  use  is  permitted  by  the  city 
and  is  authorized  by  an  act  of  the  legislature." 

And  upon  page  60,  the  opinion  goes  on :  ^^  Holding*,  as 
we  do,  there  is  no  ground  for  the  interference  of  a  court  of 
equity,  *  *  *  the  injunction  was  properly  denied, 
and  the  decree  dismissing  the  bill  will  be  affirmed." 

The  case  of  Craig  v.  The  People  of  the  State  of  Illinois  ex 
rel.  Neville,  47  111.  487,  to  which  our  attention  is  next 
called,  was  one  in  which  a  bill  was  filed  by  the  state's  at- 
torney against  appellants,  to  enjoin  them  from  closing  a 
certain  road  and  certain  bridges  so  as  to  interfere  with  the 
free  use  of  the  same  by  the  people.  The  attorney  general, 
as  before  stated,  is  the  proper  person  to  represent  the  pub- 
lic in  cases  of  this  kind. 

The  case  of  0.  &  W.  I.  R.  R.  v.  Dunbar,  100  111.  110, 
was  a  bill  in  equity  to  restrain  a  railroad  from  further  pro- 
ceeding in  the  construction  of  its  road,  and  in  certain  con- 
demnation proceedings  which  they  had  instituted  against 
the  complainant. 

The  Superior  Court  of  Cook  County  heard  the  case  upon 
the  bill  and  answer,  and  entered  a  decree  pro  forTna  that  the 
ordinance  under  which  said  railroad  was  operating  was  ille- 
gal and  void  upon  its  face;  that  said  ordinance  is  also  illegal 
and  void  because  no  petition  of  property  owners  was  filed 
prior  to  its  passage;  that  the  passage  of  a  valid  ordinance 
locating  the  precise  route  of  the  railroad  and  consenting  to 
the  crossing  of  the  streets  and  alleys  upon  such  route  is  a 
condition  precedent  to  the  exercise  by  the  railroad  company 
of  the  power  of  eminent  domain  to  acquire  property  within 
the  city. 

The  opinion  of  the  court  on»page  125  opens  with  this  sen- 
tence :   "  The  decree  in  this  case  is  cleariy  erroneous." 

The  case  of  the  Wiggins  Ferry  Co.  v.  E.  St.  L.  U.  Ey. 
Co.,  107  111.  450,  to  which  our  attention  is  next  called,  was, 
as  appears  in  a  statement  of  the  opinion  of  the  court,  con- 
cerning the  following  matter : 

**  This  suit  is  brought  upon  the  legal  hypothesis  that  the 
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permission  of  the  mnnicipal  authorities  alone  did  not  au- 
thorize the  company  to  construct  and  operate  its  road  in 
one  of  the  public  streets  of  the  city,  in  the  manner  and  for 
the  purposes  proix)sed,  alone,  but  that  in  addition  to  this 
the  company  was  bound  to  obtain  the  assent  of  the  requi- 
site number  of  the  abutting  property  owners,  which  it  is 
conceded  was  not  done  in  this  case.  The  trial  court  held, 
as  a  matter  of  law,  that  under  the  circumstances  of  this 
case  it  was  not  necessary  to  obtain  the  assent  of  the  abut- 
ting lot  owners,  or  any  portion  of  them,  to  warrant  the 
company  in  constructing  and  operating  its  road  in  the  man- 
ner proposed ;  that  for  such  purpose  the  grant  of  the  right 
of  way  by  the  citjr  was  all  that  was  required ;  and  this  rul- 
ing of  the  trial  court  presents,  the  main  question  for  deter- 
mination on  this  appeal."  The  decree  of  the  Circuit  Court 
was  aiBrmed. 

Numerous  cases  in  other  States  in  support  of  the  conten- 
tion of  appellant  that  in  such  a  case  as  this  a  property 
owner  who  sustains  no  damage  not  common  to  the  public 
may  restwn  the  public  use  of  a  common  highway  for  pur- 
poses not  inconsistent  with  the  trust  for  which  it  is  held, 
have  been  cited.  We  have  not  seen  fit  to  examine  all  of 
these.  We  are  aware  that  outside  the  State  of  Illinois  au- 
thorities may  be  found  sustaining  the  position  of  appellant; 
bat  life  is  too  short  and  the  time  of  this  court  with  other 
matters  too  much  occupied  to  permit  us  at  this  time  to  do 
more  than  to  examine,  as  we  have,  the  long  list  of  Illinois 
authorities  cited  by  appellant,  none  of  which  sustain  his 
contention. 

While  an  abutting  property  owner  can  not  assume  to  rep- 
resent the  public,  and  by  his  individual  suit  conclude  its 
'rights,  (Davis  v.  Mayer,  2  Duer  663;  Winterbottom  v.  Lord 
Derby,  2  Law  R.  Exch.  316;  Hartshorn  v.  South  Reading, 
3  Allen  501;  McDonald  v.  English,  85  111.  232;  High  on 
Injunctions,  Sec.  762;  Pomeroy's  Eq.  Juris.,  Sec.  1379;  City 
of  East  St.  I^uis  v.  O'Flinn,  119  111.  200;  City  of  Chicago 
V.  Union  Bldg.  Assn.,  102  111.  379;  Patterson  v.  C.  D.  &  V. 
Ry.  Co.,  75  111.  588;  Vanderpool  et  al.  v.  The  West  &  South 
Towns  Ry.  Co.,  Chicago  Legal  News,  March  24,  1894,)  for 
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damage  special  and  peculiar  to  himself,  ho  has,  under 
the  constitution  and  laws  of  this  State,  a  remedy  at  law.  The 
fact  that  by  permission  to  use  the  street  for  a  particalar 
purpose  an  abutting  property  owner  will  be  specially  dam- 
aged, affords  no  ground  for  restraining  snch  use  so  long  as 
the  property  holder  is  able  to  recover  and  collect  all  the 
damage  he  suffers.  Vanderpool  v.  The  West  &  South  Towns 
Ry.  Co.,  supra;  Loire  v.  North  Chicago  St.  Ry.  Co.,  32  Fed. 
Rep.  270;  People  v.  Kerr,  27  N.  Y.  188;  Moses  v.  Pittsburg 
R.  R.,  21  111.  516, 523;  Stetson  v.  C.  &  E.  I.  R.  R,,  75  HI.  74; 
Patterson  v.  C.  D.  &  V.  R.  R.,  Id.  588;  Peoria,  etc.,  R.  R. 
V.  Schertz,  84  111.  135;  C.  &  E.  I.  R.  R.  v.  Loeb,  118  111.  203; 
C.  &  E.  I.  R.  R.  V.  Ayers,  106  111.  511;  Pittsburg  &  Ft. 
Wayne  R.  R.  v.  Reich,  101  111.  511;  C.  &  E.  I.  R.  R.  v. 
McAuley,  121  111.  161;  Penn  M.  L.  I.  Co.  v.  Heiss,  141  111. 
35,  58,  59;  Tibbets  v.  The  West  and  South  towns  St  Ry. 
Co.,  54  111.  App.  180;  Same  v.  Same,  38  N.  E.  Rep.  664; 
North  Chicago  St.  Ry.  Co.  v.  Cheetham,  111.  App.  Opinion 
filed  April  4,  1895. 

The  decree  of  the  Circuit  Court  sustaining  the  demurrer 
to  and  dismissing  the  bill  is  affirmed. 


Charles  B.  Farwell  t.  Bessie  McLeod  Sturges  and  James 
H.  Wilkerson,  Administrator  of  William  Sturges. 

1.  Statutes— Corwfrticf ion  of  the  Act  to  Enable  Parties  to  Avoid 
Delay  w  the  Administration  of  Justice. — The  proTisions  of  section  1  of 
the  **  act  to  enable  parties  to  avoid  delay  in  the  administration  of  justice,** 
requiring  the  agreement  by  which  matters  in  controyersy  are  submitted 
for  determination  '*  to  be  entered  of  record,"  are  directory  only,  and  not 
jurisdictional. 

2.  Same— Constrtiction  of  the  Clause  "  TV)  be  Entered  of  -Record."— 
It  is  a  sufficient  compliance  with  the  provisions  of  section  1  of  the  act, 
**  to  enable  parties  to  avoid  delay  in  the  administration  of  justice,'*  re* 
quiring  the  clerk  to  enter  the  agreement  of  submission  of  reoord,  to 
spread  tlie  same  upon  the  records  of  the  court  as  a  part  of  tlie  final 
decree. 

3.  Act  to  Ex.able  Parties  to  Avoid  Delay  in  the  Administration 
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OP  Justice — What  to  be  Submitted  Under. — All  matters  which  under  our 
system  are  cognizable  either  at  law  or  in  equity,  are  susceptible  of  sub- 
mission to  the  judge  of  the  court  for  determination  under  this  statute. 
4.  Equity  Practice— Ordering  Money  Paid  to  Persons  Not  Parties 
to  the  Suit — ^Moneys  found  to  be  equitably  due  from  one  to  another 
of  the  parties  to  the  proceeding,  may  be  ordered,  in  a  suit  in  equity, 
to  be  paid  to  one  who  is  not  a  party  to  the  suit,  but  who,  as  between 
himself  and  the  party  to  whom  the  money  is  found  to  be  due,  is  equitably 
entitled  to  it. 

Snbmisglon  Under  the  Act  to  Aroid  Delay  in  the  Administration  of 
Justice.— Error  to  the  Circuit  Court  of  Cook  County;  the  Hon.  Murray 
F.  TULEY,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1895.    Affirmed*    Opinion  filed  April  22,  1895. 


Statement  of  the  Case. 

This  was  a  proceeding  wherein  certain  matters  in  contro- 
versy were  submitted  to  the  Honorable  Murray  F.  Tuley, 
one  of  the  judges  of  the  Circuit  Court  of  Cook  County,  un- 
der the  provisions  of  an  act  approved  June  17, 1887  (Kurd's 
Rev.  Stat.  111.,  1891,  Sees.  100  and  101,  Chap.  110,  entitled 
Practice),  which  are  as  follows : 

"  Sec.  1.  That  any  two  or  more  persons  or  corporations 
may  appear  in  person  or  by  attorney  in  any  Circuit  Court 
(or  in  the  Superior  Court  of  Cook  County)  and  submit  to 
any  judge  thereof,  orally,  and  without  formal  pleadings, 
any  matter  in  controversy,  having  first  entered  into  a  writ- 
ten agreement  (to  be  entered  of  record)  and  substantially  in 
the  following  form,  to  wit : 

In  the  Circuit  Court  of County. 

First.  We  (here  insert  names)  do  hereby  mutually  a,gree 
to  submit  to  Judge  (here  insert  name)  of  said  court,  certain 
matters  in  controversy  between  us  for  his  determination, 
without  a  jury,  he  to  hear  the  same  forthwith  and  to  enter 
the  judgment  or  decree  of  the  court  therein  within  (here 
insert  number  of  days  or  '  forthwith ')  days  after  such  hear- 
ing is  concluded. 

Second.  That  said  judgment  or  decree  shall  contain  a 
statement  as*  to  what  matters  in  controversy  were  so  sub- 
mitted, and  such  statement  thereof  shall  be  conclusive. 
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Third.  That  no  record  except  of  this  agreement  and  of 
such  judgment  or  decree  shall  be  made  as  to  the  mitters  in 
controversy  so  submitted,  or  as  to  the  proceedings  had  on 
the  hearing  thereof. 

Fourth.  That  such  judgment  or  decree  may  be  enforced 
in  like  manner  as  other  judgments  and  decrees  of  such 
court. 

Fifth.  That  we  each  to  the  other  hereby  waive  aU  right 
of  appeal  from  such  judgment  or  decree,  and  release  aU  er- 
rors that  may  intervene  in  the  hearing  of  the  matter  so  sub- 
mitted, and  in  the  entering  of  the  judgment  or  decree 
therein,  and  agree  that  this  release  of  errors  may  be  pleaded 
in  bar  of  any  writ  of  error  that  may  be  sued  out  as  to  such 
judgment  or  decree. 

Witness  our  hands  and  seals,  this  —  day  of ^  A.  D. 


[Seal.] 
[Seal.] 

Such  agreement  shall  be  signed  by  the  parties  in  perscMi 
or  by  duly  authorized  attorney  in  fact,  and  when  so  exe- 
cuted shall  be  of  binding  force  upon  the  parties  thereto  in 
all  the  courts  of  this  State. 

Sec.  2.  It  shall  be  the  duty  of  such  judge  to  proceed  and 
in  a  summary  manner  to  hear  and  determine  the  matters  so 
submitted,  and  he  shall  enter  a  judgment  or  decree  therein 
within  the  time  fixed  in  said  agreement,  which  said  judg- 
ment or  decree  shall  be  final  and  conclusive,  and  may  be 
enforced  in  like  manner  as  other  judgments  or  decrees  of 
such  court,  but  no  appeal  shall  be  allowed  therefrom." 

The  agreements  recited  in  the  decree  here  following  were 
never  entered  of  record  except  as  they  were  spread  of  record 
as  a  part  of  the  decree,  and,  unless  the  paper  that  has  been 
filed  here  as  a  supplemental  record  be  treated  as  a  part  of 
the  record  in  the  cause,  what  is  contained  within  the  decree 
comprises  all  that  there  is  of  the  record. 

The  transcript  certified  to  this  court  by  the  clerk  of  the 
Circuit  Court,  is  as  follows: 

"  In  the  Circuit  Court  of  Cook  County,  State  of  Illinois. 

In  the  matters  in  controversy  between  William  Sturges 
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and  Bessie  McLeod  Sturges,  separately,  of  one  part,  and 
John  V.  Fa^wrell,  Charles  B.  Farwell,  Abner  Taylor  and  the 
Capitol  Freehold  Land  and  Investment  Company,  Limited, 
of  London,  England,  all  or  either  of  them,  separately  or 
jointly,  of  the  other  part. 

This  cause  coming  on  to  be  heard  upon  the  agreement  of 
submission  herein,  which  is  as  follows : 

In  the  Circuit  Court  of  Cook  County,  State  of  Illinois. 

In  the  matter  of  difference  between  William  Sturges,  or 
Bessie  McLeod  Sturges,  of  the  one  part,  and  John  V.  Far- 
well,  Charles  B.  Farwell,  Abner  Taylor,  and  the  Capitol 
Freehold  I-.and  and  Investment  Company,  Limited,  of  Lon- 
don, England,  all  or  either  of  them,  separately,  or  jointly, 
of  the  other  part. 

Submission  of  controversy  to  the  Hon.  M.  F.  Tuley,  as 
judge  of  the  said  court,  as  provided  by  statute,  and  in  pur- 
suance of  stipulation,  following : 


■•} 


STIPULATION  OF   SUBMISSION. 

In  the  CiEcmT  Court  of  Cook  County, 
State  of  Illinois. 

First.  We,  John  V.  Farwell,  Charles  B.  Farwell,  Abner 
Taylor  and  the  Capitol  Freehold  Land  and  Investment 
Company,  Limited,  of  the  one  part,  and  William  Sturges  on 
the  other  part,  do  hereby  mutually,  jointly  and  severally, 
agree  to  submit  to  Judge  Murray  F.  Tuley  of  said  court 
certain  matters  in  controversv  between  us  for  his  determina- 
tion,  without  a  jury,  he  to  hear  the  same  within  such  rea- 
sonable time  as  may  be  proper  for  such  hearing,  and  to 
enter  the  judgment  or  decree  of  the  court  therein  within  a 
reasonable  time  after  such  hearing  shall  be  concluded. 
(That  the  matters  submitted  herein  shall  include  all  matters 
of  difference  whatsoever  between  the  parties  of  the  one 
part,  or  either  of  them,  and  the  parties  of  the  other  part 
or  either  of  them,  excepting  only  the  matters  at  issue 
between  Bessie  McLeod  Sturges  and  the  said  John  Farwell 
in  a  certain  cause  pending  in  the  United  States  Circuit 
Court  for  the  Northern  district  of  Illinois.) 
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All  other  suits  or  proceedings  of  every  name  and  nature 
between  the  parties  of  the  one  part,  or  either  of  them,  shall 
be  dismissed,  discontinued  and  withdrawn,  without  prej- 
udice to  the  rights  of  any  party  hereto. 

Second.  That  said  judgment  or  decree  shall  contain  a 
statement  as  to  what  matters  in  controversy  were  so  sub- 
mitted, and  such  statement  thereof  shall  be  conclusive. 

Third.  That  no  record,  except  of  this  agreement,  and  of 
such  judgment  or  decree,  shall  be  made  as  to  the  matters  in 
controversy  so  submitted,  or  as  to  the  proceedings  had  on 
the  hearing  thereof. 

Fourth.  That  such  judgment  or  decree  may  be  enforced 
in  like  manner  as  other  judgments  and  decrees  of  such  court 

Fifth.  That  we,  each  to  the  others,  hereby  waive  all 
right  of  appeal  from  such  judgment  or  decree,  and  release 
all  errors  that  may  intervene  in  the  hearing  of  the  matter 
so  submitted,  and  in  the  entering  of  the  judgment  or  decree 
in  bar  of  any  writ  of  error  that  may  be  issued  out  as  to  such 
judgment  or  decree. 

Witness  our  hands  and  seals  this  23d  day  of  May,  A.  D. 
1892.    (Signed)    John  V.  Farwell,  [Seal.] 

Charles  B.  Farwell,  [Seal.] 

Abner  Taylor,  [Seal.] 

The  CAPrroL  Freehold  Land 

AND  Investment  Company,      [Seal.] 
Wm.  Sturges.  [Seal.]" 

Stipulation  between  Bessie  McLeod  Sturges  and  John  V. 
Farwell,  w^hereby  the  matters  involved  in  the  suit  in  Mar- 
quette county,  Michigan,  as  shown  in  the  pleadings  here- 
inbefore set  out,  are  submitted  for  adjudication  in  this 
proceeding. 

It  is  stipulated  between  John  Y.  Farwell,  by  his  solicitor, 
George  F.  Westover,  of  the  one  part,  and  Bessie  McLeod 
Sturges,  joined  with  William  Sturges,  of  the  other  part,  as 
follows : 

Whereas,  on  the  day  1891,  the  said 

Bessie  McLeod  Sturges  filed  her  bill  of  complaint  against 
John  V.  Farwell,  Kichard  P.  Travers  and  William  Sturges 
in  the  Circuit  Court  of  Marquette  County,  in  the  State  of 


First  District — ^Mabch  Term,  1895.        467 

Farwell  v.  SturgeSb 

Michigan,  wherein  the  said  Bessie  McLeod  Starges  claimed 
a  certain  interest  or  equity  of  redemption  in  certain  lots  or 
real  estate,  situated  in  the  said  county  of  Marquette  and 
State  of  Michigan. 

And  whereas,  in  the  year  1892,  the  said  John  Y.  Farwell, 
together  with  Charles  B.  Farwell,  Abner  Taylor  and  the 
Capitol  Freehold  Land  and  Investment  Company,  limited, 
of  the  one  part,  entered  into  an  agreement  in  writing  with 
the  said  William  Sturges,  whereby,  as  provided  by  the 
statutes  of  the  State  of  Illinois,  the  said  parties  agreed  to 
submit  to  Murray  F.  Tuley,  a  judge  of  the  Circuit  Court  of 
Cook  County,  in  the  State  of  Illinois,  all  matters  of  differ- 
ence between  the  said  William  Sturges  and  the  said  John 
Y.  Farwell  and  others,  and  each  of  them,  said  matters  to 
be  heard  by  the  said  Murray  F.  Tuley  without  a  jury. 

And  whereas,  in  consideration  of  the  agreements  herein 
contained,  the  said  Bessie  McLeod  Sturges  is  to  dismiss  her 
said  bill  of  complaint  filed  in  the  Circuit  Court  of  Mar- 
quette County,  in  the  State  of  Michigan,  as  aforesaid. 

Now,  therefore,  it  is  hereby  agreed  that  the  said  Bessie 
McLeod  Sturges  shall  dismiss  the  said  cause  pending  in  the 
said  Circuit  Court  of  Marquette  County  as  aforesaid,  and 
that  all  the  matters  in  controversy  therein,  and  all  the 
other  matters  in  controversy,  if  any,  between  the  said  Bes- 
sie McLeod  Sturges  and  said  John  Y.  Farwell,  or  between 
said  Bessie  McLeod  Sturges  and  either  of  the  other  parties 
to  the  said  agreement  of  submission  to  the  said  judge  of 
the  Circuit  Court  of  Cook  County  as  aforesaid,  shall  be  and 
hereby  are  included  within  the  said  submission,  and  shall  be 
and  hereby  are  submitted  to  the  said  Murray  F.  Tuley,  to  be 
heard  and  adjudged  by  him  at  the  same  time  and  under  the 
same  conditions,  specifications  and  stipulations,  as  he  shall 
hear  and  adjudge  the  matters  to  be  submitted  to  him  by 
the  stipulations  of  the  said  William  Sturges  and  the  said 
John  Y.  Farwell  and  others  already  entered  into  as  afor^ 
said.  (Signed)    Bessie  MoLeod  Sturoes, 

John  Y.  Farwell, 
By  Oeobge  Westover, 

Sefte^iber,  1S93.  His  Attorney. 
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And  the  said  parties  to  the  said  agreements  of  submis- 
sion and  to  the  cause  being  present  with  their  respective 
solicitors  and  attorneys,  and  the  court  having  obtained  full 
jurisdiction  of  said  parties  and  of  the  matters  in  contro- 
versy between  them,  and  having  heard  the  evidence,  both 
oral  and  written,  produced  and  offered  by  said  parties,  re- 
spectively, and  having  heard  the  arguments  of  the  respect- 
ive counsel  and  attorneys,  and  being  fully  advised  in  the 
premises,  doth  find,  determine  and  adjudge  and  decree  as 
follows : 

That  the  matters  in  controversy  between  said  parties  and 
so  submitted  by  the  said  parties  to  the  said  two  agreements 
of  submission  for  the  final  determination  and  adjudication 
of  this  court  are  found,  adjudged  and  decreed  to  be  as 
follows : 

Ist.  As  to  the  respective  right,  title  and  interest  of  the 
said  William  Sturges  and  the  said  John  V.  Farwell, 
Charles  B.  Farwell  and  Abner  Taylor,  hereinafter  referred 
to  as  the  '  Svndicate,'  in  and  to  a  certain  contract  made 
between  the  said  persons  composing  said  syndicate  and 
Kensington  &  Company,  bearing  date  the  13th  day  of  July, 
1885,  which  said  contract  is  as  follows: 

The  Kensington  contract  between  Kensington  &  Co.  and 
John  Y.  Farwell,  C.  B.  Farwell  and  Abner  Taylor,  July  13, 
1885. 

Memorandum  of  agreement,  made  on  the  13th  day  of 
July,  1885,  between  John  Villiers  Farwell,  of  Chicago,  in 
the  United  States  of  America,  but  now  temporarily  resid- 
ing at  No,  49  Dover  street,  Picadilly,  in  the  county  of  Mid- 
dlesex, merchant;  Charles  Benjamin  Farwell,  of  Chicago 
aforesaid,  merchant,  and  Abner  Taylor,  also  of  Chicago 
aforesaid,  merchant,  of  the  one  part,  and  Kensington  &  Co., 
of  No.  1  George  street,  Mansion  House,  in  the  city  of  Lon- 
don, advertising  contractors,  of  the  other  part.  Whereas, 
by  an  agreement  made  on  or  about  the  1st  day  of  June, 
1885,  between  the  said  Abner  Taylor  of  the  first  part,  John 
Villiers  Farwell  and  Charles  Benjamin  Farwell  of  the 
second  part,  and  William  Chase  Prescott,  as  manager  for 
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and  trustee  on  behalf  of  the  Capitol  Freehold  Land  and 
Investment  Company,  Limited,  of  the  third  part,  the  said 
Abner  Taylor  sold,  and  the  company  purchased,  certain 
lands  situate  in  the  Pan  Handle  of  Texas,  therein  particu- 
larly  described,  at  the    price    therein  mentioned.      And 
whereas,  by  an  agreement  bearing  even  date  herewith,  and 
made  after  the  making  hereof  between  the  company  of  the 
one  part  and  the  said  Kensington  &  Company  of  the  other 
part,  the  company  agrees  with  the  said  Kensington  &  Com- 
pany, that  the  said   Kensington  &  Company  shall  issue 
debentures,  upon  the  terms  set  forth  in  said  agreements. 
And  whereas,    John  Villiers  Farwell,  Charles    Benjamin 
Farwell  and  Abner  Taylor,  for  good  and  sufficient  reasons, 
are  desirous  that  the  said  subscription  for  debentures  shall 
be  made  as  quickly  as  possible,  and  have  agreed  with  the 
said  Kensington  &  Company  that  in  consideration  of  their 
entering  into  the  agreements  hereinbefore  last  recited  they 
will  allot,  or  cause  to  be  allotted,  or  transfer,  or  cause  to  be 
transferred,  to  the  said  Kensington  &  Company,  or  their 
nominees<i  fully  paid-up  shares  in  the  company,  in  manner 
hereinafter  provided.    Now  it  is  hereby  agreed  as  follows :- 

1.  After  setting  aside  or  allotting  13,000  fully  paid-up 
shares,  in  pursuance  of  the  terms  of  the  agreement  of  the 
Ist  of  June,  1885,  in  respect  to  200,000  pounds  worth  of 
debentures,  subscribed  for  in  America,  and  60,000  pounds 
worth  of  debentures  to  be  subscribed  for  in  England,  be- 
fore the  prospectus  inviting  subscriptions  for  debentures  is 
issued,  the  parties  hereto  of  the  first  part  shall  set  aside 
37,000  fully  paid-up  shares,  to  be  disposed  of  as  follows : 
3,500  of  such  shares  are  to  be  allotted  pro  rata  as  bonuses 
for  the  applicants  for  the  first  140,000  pounds  worth  of 
debentures  subscribed  for,  and  3,500  p?*o  rata  to  the  said 
Kensington  &  Company,  as  they  may  direct,  and  when  the 
said  debentures  are  subscribed  for. 

2.  If  within  six  months  from  the  date  of  the  issue  of 
the  first  debenture  prospectus  the  said  John  Villiers  Far- 
well,  Charles  Benjamin  Farwell  and  Abner  Taylor  shall  be 
of  opinion  that  the  subscription  for  debentures  are  not  being 
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made  sufficiently  rapid  to  meet  the  needs  of  the  company 
they  shall  notify  such  opinion  to  said  Kensington  &  Com- 
pany, and  shall  thereupon  be  at  liberty  to  themselves  take 
such  measures  auxiliary  to  those  of  the  said  Kensington  & 
Company,  as  they  may  think  fit,  until  400,000  pounds  worth 
of  debentures  shall  have  been  subscribed  for,  but  in  respect 
to  the  debentures  subscribed  for  wholly  in  consequence  of 
such  auxiliary  measures,  no  shares  shall  be  allotted  to  the 
said  Kensington  &  Company  under  this  agreement. 

3.  The  residue  of  the  said  shares  shall  be  allotted  to  the 
said  Kensington  &  Company,  or  as  they  may  direct,  in  the 
proportion  of  one  ten-pound  share  fully  paid  up  for  every 
twenty  pounds  of  nominal  value  subscribed  for  in  the  de- 
bentures, as  and  when  the  same  shall  be  subscribed  for. 

4.  If  the  260,000  pounds  referred  to  in  paragraph  1,  or 
any  part  thereof,  is  not  raised  in  manner  hereinbefore  re- 
ferred to,  the  same,  or  such  part  thereof  as  shall  not  have 
been  so  raised,  shall  form  part  of  the  debentures,  the  sub- 
scriptions for  which  are  to  be  obtained  by  the  said  Kensing- 
ton &  Company,  and  the  bonuses  of  fully  paid  shares  pay- 
able in  respect  thereof,  in  accordance  with  the  term  of  the 
hereinbefore  recited  agreement  of  the  first  of  June,  18S5, 
shall  be  paid  to  the  said  Kensington  &  Company,  or  as  they 
may  direct,  but  the  parties  hereto  of  the  first  part  shall  be 
at  liberty  to  obtain  subscriptions  for  the  same;  provided 
always,  that  if  any  subscription  shall  be  obtained  in  Europe 
otherwise  than  through  the  said  Kensington  &  Company, 
they  shall,  nevertheless,  be  entitled  to  receive  the  shares 
they  would  otherwise  be  entitled  to  under  this  agreement 
as  if  they  had  obtained  the  said  subscriptions  themselves. 

5.  The  said  Charles  Benjamin  Farwell,  John  ViUiers 
Farwell  and  Abner  Taylor  undertake  and  agree  that  if,  in 
pursuance  of  sub-section  2,  of  article  2,  of  the  hereinbefore 
recited  agreement  of  the  first  of  June,  1885,  they  shall  de- 
mand and  receive  from  the  company  the  whole  or  any  part 
of  the  600,000  pounds  debentures,  that  they  will  not  sell  or 
cause  the  same  to  be  sold  in  Europe,  except  through  the 
said  Kensington  &  Company  and  under  the  terms  of  this 
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agreement.  Provided,  however,  that  the  said  Charles  Ben- 
jamin Farwell,  John  Villiers  Farwell  and  Abner  Taylor, 
may  transfer  not  exceeding  25,000  pounds  thereof  in  payment 
for  stores,  machinery  or  materials  supplied  to  them  by  any 
firm,  company  or  person  in  Europe. 

6.  And  it  is  hereby  further  agreed  by  and  between  the 
said  parties  hereto,  that  whereas,  the  said  Kensington  &  Com- 
pany are  entitled  to  receive  from  the  company  two  per  cent 
upon  the  nominal  amount  of  debentures  subscribfd  for,  in 
pursuance  of  the  agreement,  bearing  even  date  herewith, 
and  hereinbefore  referred  to,  the  said  Kensington  &  Com- 
pany shall  return  to  the  said  Charles  Benjamin  Farwell, 
John  Villiers  Farwell  and  Abner  Taylor,  shares  to  which 
they,  the  said  Kensington  &  Company,  shall  be  entitled  to 
under  this  agreement,  to  a  number  equal  in  nominal  amount 
to  the  sum  received  by  the  said  Kensington  &  Company 
from  the  company,  as  and  when  they  shall  receive  the  same; 
but  this  condition  shall  not  apply  to  the  two  per  cent  paid 
to  the  said  Kensington  &  Company  in  respect  of  any  de- 
bentures subscribed  for,  solely  through  the  parties  hereto 
of  the  first  part,  in  pursuance  of  articles  2  and  4  thereof. 

7.  In  the  event  of  any  of  the  applicants  for  the  debent- 
ures of  the  company,  desiring  to  receive  interest  upon  the 
amount  advanced  by  them  at  the  rate  of  seven  per  centum 
per  annum  in  lieu  of  five  per  centum,  with  a  bonus  in  fully 
paid  shares,  then  the  said  Kensington  &  Company  shall  not 
be  entitled  to  receive  any  portion  of  the  said  bonus,  which 
would  have  been  paid  to  such  applicants,  but  the  same  shall 
belong  to  the  said  John  Villiers  Farwell,  Charles  Benjamin 
Farwell  and  Abner  Taylor,  but  Kensington  &  Company 
shall  be  entitled  to  receive  the  amount  of  the  shares  pay- 
able to  them  in  pursuance  of  this  agreement  as  if  the  bonus 
had  been  paid  to  the  applicants. 

As  witness  the  hands  and  seals  of  the  said  parties : 

John  V.  Farwell,  [Seal.] 

Chables  B.  Farwell,     [Seal.]» 
By  John  V.  Farwell,  his  attorney  in  fact. 

Abner  Taylor,     [Seal.] 
By  John  V.  Farwell,  his  attorney. 
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Signed,  sealed  and  delivered  by  the  within  named  John 
V.  Farwell,  Charles  B.  Farwell  and  Abner  Taylor,  in  the 
presence  of  Traves  T.  Briant,  clerk  to  Snell,  Son  &  Greenip, 
solicitors,  1  and  2  George  Street,  Mansion  House,  London, 
E.C. 

Which  said  contract  was  on  the  fifth  day  of  March,  1886, 
assigned  by  the  said  Kensington  &  Company  to  the  said 
William  Sturges ;  and  as  to  what  pay,  if  any,  said  Sturges 
was  to  receive  from  the  said  syndicate,  or  the  members 
thereof,  for  his  services  and  expenses  in  connection  with 
said  contract  Or  acts  done  thereunder,  and  also  as  to  what 
interest,  if  any.  said  Bessie  McLeod  Sturges  has  or  had  in 
the  contract,  or  in  the  remuneration,  if  any,  which  the  said 
syndicate  was  or  may  be  found  liable  to  pay  to  the  said 
William  Sturges  in  connection  therewith. 

2d.  As  to  the  liability,  if  any,  of  the  said  Capitol  Freehold 
Land  &  Investment  Company  (hereinafter  referred  to  as 
the  Capitol  Company)  to  the  said  Sturges  for  services  ren- 
dered by  said  Sturges  in  or  about  the  promotion  and  organ- 
ization of  said  company,  or  rendered  to  said  company  since 
the  date  of  its  organization,  or  in  or  about  the  selling  of  the 
debentures  of  said  Capitol  Company,  or  in  or  about  its  busi- 
ness, and  what  claim,  if  any,  said  Sturges  has  to  any  shares 
of  stock  of  said  Capitol  Company. 

3d.  How  much,  if  anything,  is  due  and  owing  to  said 
William  Sturges  from  the  said  syndicate,  or  any  member 
thereof,  for  services  performed  or  expenses  incurred  for 
said  syndicate,  or  any  member  thereof,  for  services  per- 
formed or  expenses  incurred  for  said  syndicate,  or  for  said 
Capitol  Company,  in  or  about  the  promotion  of  said  Capitol 
Company,  or  in  or  about  the  sale  of  its  debentures,  or  in  or 
about  the  business  of  said  Capitol  Company  from  the  com- 
mencement of  the  year  1884  down  to  the  present  time,  and 
also  what  sum  of  money  or  other  consideration,  if  any,  was 
due  and  owing  to  said  William  Sturges  for  services  per- 
formed during  said  last  mentioned  period  for  the  said  syn- 
dicate in  efforts  to  sell  lands  for  said  syndicate,  or  to  raise 
money  by  mortgage  upon  certain  lands  owned  by  said  syn- 
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dicate  under  a  certain  contract  for  the  building  of  a  state 
house  for  the  State  of  Texas,  and  for  services  on  behalf  of 
said  syndicate  in  connection  with  the  promotion  and  organ- 
ization of  said  Capitol  Company,  the  selling  of  its  deben- 
tures and  attending  to  the  interests  of  said  syndicate  in  any 
other  way  or  manner  during  said  period,  or  for  any  services 
'  rendered  or  expenses  incurred  in  any  way  or  manner  by  the 
said  Sturges  for  the  said  syndicate  from  the  year  1883  down 
to  the  present  time. 

4:th.  What  sum  of  money,  if  any,  is  due  upon  a  certain 
alleged  loan  of  $140,000,  made  by  the  said  John  V.  FarweU 
to  the  said  William  Sturges,  for  which  said  Sturges  gave  his 
note  dated  June  24,  1889,  payable  in  one  year  with  six  per 
cent  per  annum  interest,  secured  by  collaterals  with  power 
of  sale,  and  collateral  securities,  being  6,136  shares  of  stock 
in  the  said  Capitol  Company  and  seven  shares  of  stock  of  the 
Sonora  Land  Company. 

5th.  As  to  who  is  the  owner  and  entitled  to  a  certain 
sum  of  $18,000,  deposited  with  John  V.  Far  well  &  Com- 
pany or  to  the  credit  of  said  John  V.  FarweU,  which  were 
part  of  the  proceeds  of  a  certain  sale  made  by  one  Travers 
of  certain  property  known  as  a  part  of  the  Grace  Furnace 
property,  and  as  to  how  the  said  sum  of  money  should  bo 
applied  in  the  accounting  among  the  parties  hereto;  also, 
as  to  the  amount  paid  said  William  Sturges,  or  to  others  for 
him,  from  time  to  time,  upon  account  of  his  said  claim  for 
services,  in  money,  stocks,  or  a  transfer  of  property,  real  or 
personal,  to,  for  or  on  behalf,  or  at  the  request  of  said 
Sturges. 

6th.  As  to  whether  certain  eighty  lots  in  Smith  Moore's 
Addition  to  the  city  of  Marquette,  State  of  Michigan, 
belonged  to  the  said  Bessie  McLeod  Sturges,  or  to  the  said 
John  V.  FarweU,  or  to  any  other  or  others  of  the  parties 
hereto,  and  as  to  what  claims  or  equities  said  John  V.  Far- 
weU has  against  said  property  by  reason  of  the  payment  of 
taxes  or  otherwise. 

7th.  As  to  the  rights  and  equities  existing  between  the 
said  syndicate  and  the  said  WiUiam  Sturges,  and  as  between 
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the  respective  parties  to  this  submission  growing  out  of  the 
said  mentioned  services  of  said  William  Sturges  and  said 
fifty  per  cent  Kensington  contract  and  a  certain  rebate 
agreement  connected  therewith,  and  growing  out  of  certain 
arbitration  agreements  made  between  said  Sturges  and  his 
claims  as  to  the  said  contract  of  the  Kensington  company, 
which  was  assigned  to  him  as  hereinbefore  mentioned. 

8th.  And  all  matters  in  controversy  between  the  parties 
to  said  agreements  of  submission,  and  their  rights  and  equi- 
ties respectively  in  the  matters  hereinafter  concerning  which 
there  are  any  findings  or  adjudications. 

The  court  finds  the  substantial  facts  which  are  necessary 
to  be  set  out  in  this  decree  to  be  as  follows : 

That  in  1883,  John  V.  Far  well,  Charles  B.  Farwell  and 
Abner  Taylor,  known  as  the  '  Syndicate,'  were  the  owners 
of  a  certain  contract  with  the  State  of  Texas,  whereby,  in 
consideration  of  3,000,000  acres  of  land,  to  be  deeded  to 
them  or  their  assigns  by  the  said  State  of  Texas,  from  time 
to  time  as  the  work  progressed,  they  agreed  to  erect  a  state 
house  or  capitol  building  for  said  State,  according  to  certain 
plans  and  specifications;  that  in  1883  some  efforts  were 
made  by  the  svndicate  to  raise  money  for  the  erection  of 
the  state  house  by  a  sale  of  the  lands,  or  by  borrowing 
upon  them  as  security,  in  the  United  States,  and  that  John 
V.  Farwell,  while  in  Europe,  in  that  year,  made  some 
efforts  in  the  same  direction  in  England,  but  that  all  said 
efforts  during  said  year  were  failures. 

Said  syndicate  commenced  work  on  the  foundation  of  said 
state  house  with  money  furnished  by  the  syndicate  itself, 
and  the  evidence  tends  to  prove  that  by  May  1,  1884,  the 
syndicate  had  expended  several  hundred  thousand  dollars  in 
the  work,  and  was  very  anxious  to  raise  the  money  neces- 
sary for  its  further  prosecution,  either  by  the  sale  of  the 
land  or  by  borrowing  upon  the  same. 

In  March,  1884,  John  V.  Farwell,  who  acted  as  the  finan- 
cial manager  of  the  syndicate,  met  the  said  William  Sturges 
(who  was  then  on  his  way  to  Europe  to  promote  certain 
water  works,  patented  gas  and  other  schemes  in  which  he 
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was  interested)  in  the  city  of  New  York.  The  parties  were 
well  acquainted,  on  friendlj'-  terms,  had  been  interested  in 
several  speculative  schemes  before  that  time,  and  said  Sturges 
had  become,  by  reason  thereof,  indebted  to  the  said  John 
Y.  Far  well  in  something  more  than  $100,000.  In  a  conver- 
sation that  was  had  with  him  in  regard  to  the  affairs  of 
said  syndicate,  in  connection  with  the  building  of  said  state 
house,  Sturges  offered  his  services  to  bring  the  matter  to 
the  attention  of  English  investors,  and  see  what  could  be 
done  in  Europe  as  to  selling  the  lands  or  raising  money  upon 
them  by  way  of  security,  and  proffered  to  do  the  same  with- 
out expense  to  Mr.  Far  well  or  the  syndicate.  No  definite 
scheme  was  formulated,  but  it  was  understood  between 
them  that  the  syndicate  preferred  to  give  a  proportion  of 
the  shares  of  the  stock  in  any  company  based  upon  the 
ownership  of  the  3,000,000  acres  of  land,  to  any  person  or 
syndicate  who  would  furnish  money  to  erect  a  capitol  build- 
ing, rather  than  to  borrow  upon  any  bonds  to  be  issued  upon 
the  security  of  the  land.  • 

Farwell  furnished  Sturges  with  certain  letters  of  intro- 
duction to  Stuart  &  Company  and  others.  Sturges  remained 
in  England  from  the  spring  of  1884,  until  the  next  January, 
reporting  by  letter  to  John  V.  Farwell  his  efforts  to  intro- 
duce the  scheme  and  to  form  a  company  or  corporation  to 
raise  the  money  required,  and  as  to  his  success  in  obtaining 
from  time  to  time,  promises  to  take  stock  or  bonds  in  con- 
nection with  any  company  that  might  be  formed. 

And  the  court  finds  that  Sturges  was  earnest  and  diligent 
in  his  efforts  to  float  some  scheme  by  which  the  money 
could  be  raised  for  the  syndicate.  His  only  authority  was 
to  entertain  proposals  or  schemes  and  submit  the  same  to 
the  syndicate ;  he  had  no  authority  to  bind  the  syndicate 
in  any  way. 

In  January,  1885,  Sturges  returned  to  America  and  re- 
ported to  the  syndicate  what  he  had  done  and  submitted  a 
scheme  for  organizing  a  company,  and  claimed  that  he  had 
secured  promises  from  capitalists  to  subscribe  for  over 
$700,000  of  the  stock  of  the  proposed  company.    This  scheme 
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did  not  meet  with  the  approval  of  the  syndicate.  The 
syndicate  thereupon  determined  that  J6hn  V.  Farwell  should 
return  to  England  with  Sturges  and  get  up  some  scheme  or 
plan  for  organizing  a  company  in  England  upon  a  basis 
which  should  be  satisfactory  to  said  Farwell,  the  other  mem- 
bers of  the  syndicate  giving  said  Farwell  a  general  power  of 
attorney  to  act  for  them. 

While  Sturges  was  in  England  in  1884,  the  syndicate  were 
making  efforts  to  raise  money  in  America,  and  also  efforts 
to  raise  it  in  Germany,  but  all  such  efforts  failed,  and  all 
attempts  further  in  that  direction  were  abandoned,  when  it 
was  determined  that  Farwell  and  Sturges  should  return  to 
England. 

In  March,  1884,  the  two  went  to  London,  and  upon  inter- 
views with  a  Mr.  Stuart,  Mr.  Brogden  and  others,  who  had 
become  interested  in  the  proposed  scheme  of  Sturges,  they 
were  notified  that  the  scheme  proposed  by  Sturges  was  hot 
acceptable  to  the  syndicate. 

The  court  further  finds  that  various  efforts  were  made 
and  schemes  proposed  for  the  raising  of  the  money,  varying 
in  amount  from  three  to  five  millions  of  dollars,  in  all  of 
which  Sturges  assisted  Mr.  John  V.  Farwell,  and  that  these 
efforts  resulted  finally  in  the  formation  of  the  said  Capitol 
Freehold  Land  and  Investment  Company,  the  preliminary 
organization  of  which  was  made  June  1, 1885.  The  capital 
stock  was  to  consist  of  300,000  shares  of  ten  pounds  each, 
but  only  200,000  were  to  be  issued,  and  one  million  pounds 
of  bonds  to  be  issued  upon  the  land,  which  was  to  be  trans- 
ferred to  a  trustee  as  security. 

The  court  further  finds  that  the  labors  of  Sturges  in  1884 
were  utilized  in  the  formation  of  said  Capitol  Company, 
and  were  of  much  advantage  in  that  connection. 

The  court  further  finds  that  in  getting  up  the  scheme  of 
said  Capitol  Company  the  services  of  one  Edward  Kensing- 
ton as  a  promoter  and  agent  thereof,  were  obtained  largely 
through  the  efforts  of  said  Sturges,  and  that,  on  or  about 
the  13th  day  of  July,  1885,  the  said  Edward  Kensington, 
under  the  name  of  Kensington  &  Company,  made  an  agree- 
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ment  of  that  date  with  said  Capitol  Company,  to  obtain 
subscriptions  for  the  1,000,000  pounds  of  debentures  (less  a 
small  proportion  thereof,  which  it  was  claimed  had  already 
been  subscribed),  for  and  in  consideration  of  two  per  cent 
commission  upon  the  amount  of  debentures  sold,  or  subscrip- 
tions therefor  obtained  by  the  said  Kensington  &  Company, 
they  to  pay  certain  specified  expenses  of  advertising,  etc., 
connected  with  the  selling  and  promoting  the  sale  of  such 
debentures.  This  contract  will  be  referred  to  hereafter  as 
the  '  Two  per  cent  Contract.' 

The  court  further  finds  that  on  the  same  day  the  said 
syndicate  entered  into  the  said  contract  with  Kensington  & 
Company^  hereinbefore  set  forth,  by  which  the  said  Ken- 
sington &  Company  agreed  to  take  pay  for  selling  said 
debentures  in  shares  of  stock,  which  contract  will  be  here- 
after referred  to  as  the  *  Fifty  per  cent  Kensington  Con- 
tract.' 

The  court  further  finds  that  contemporaneously  with  the 
making  of  the  said  two  contracts  a  verbal  agreement  was 
entered  into  between  the  said  Farwell,  representing  said 
syndicate,  and  the  said  Kensington,  known  as  the  '  Rebate 
Contract,'  to  which  agreement  the  said  William  Sturges 
was  also  a  party;  by  this  rebate  agreement  the  profits  and 
emoluments  to  be  received  upon  the  fifty  per  cent  Kensing- 
ton contract  were  to  be  divided  between  Kensington  & 
Company  and  William  Prescott,  John  V.  Farwell  and  Will- 
iam Sturges,  each  to  take  one-quarter,  and  that,  as  soon  as 
the  first  issue  of  400,000  pounds  of  debentures  was  floated 
the  agreement  should  be  reduced  to  writing  and  run  from 
said  Kensington  to  said  Sturges,  who.  it  was  agreed,  should 
immediately  assign  the  same  to  said  John  V.  Farwell,  with 
the  understanding  that  the  said  Sturges' one-quarter  interest 
should  be  held  by  said  Farwell  to  pay  him,  said  Farwell,  all 
indebtedness  owing  him  by  said  Sturges,  and  that  whatever 
was  left  over  was  to  go  to  Mrs.  William  Sturges — the  said 
Bessie  McLebd  Sturges. 

The  court  further  finds  that  it  is  not  clear  from  the  evi- 
dence whether  or  not  the  one-quarter  interest  to  go  to  said 
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William  Prescott  was  for  his  benefit  or  for  that  of  John  V. 
Farwell,  representing  the  syndicate. 

And  the  coart  further  finds  that  said  rebate  agreement 
was  made  by  said  John  V.  Farwell  for  and  on  behalf  of 
and  for  the  benefit  of  said  syndicate. 

The  court  further  finds  that  in  the  preliminary  organiza- 
tion of  the  Capitol  Company,  Sturges  was  made  one  of  its 
directors,  which  place  he  resigned  on  the  21st  of  August, 
1885,  and  by  power  of  attorney  of  the  same  date,  Sturges 
was  authorized  to  act  for  John  V.  Farwell  in  his  absence, 
the  said  Farwell  having  theretofore  been  elected  a  director  of 
said  company.  That  said  Sturges  did  represent  said  Far- 
well  at  several  meetings  of  the  board  of  directors  by  vir- 
tue of  said  power  of  attorney  up  to  the  21st  of  July,  1885. 
That  about  the  first  day  of  September,  1885,  the  said  Far- 
well  returned  to  America,  leaving  Sturges  in  England,  un- 
der said  power  of  attorney,  as  his  representative  in  said 
board  of  directors,  and  also  looking  after  the  interests  of 
the  syndicate  in  connection  with  the  affairs  of  the  said 
Capitol  Company;  that  said  Sturges  remained  in  England, 
assisting  in  efforts  to  float  the  new  company  and  looking 
after  the  interests  of  the  syndicate. 

The  court  further  finds  that  the  debentures  were  sold  by 
Kensington  &  Company  with  reasonable  rapidity,  and  the 
success  of  the  scheme  appeared  to  be  very  promising. 

The  court  further  finds  that  immediately  on  his  return  to 
America  said  Farwell  commenced  importuning  said  Sturges 
by  letter  to  get  the  rebate  contract  executed  and  forward 
it  to  him;  that  he  made  repeated  unsuccessful  efforts  of 
that  kind  until  January,  1886,  when  he,  in  company  with 
the  late  Judge  Drummond,  sailed  for  England. 

Shortly  after  the  arrival  in  England  of  said  Farwell  and 
said  Judge  Drummond,  Kensington  demanded  of  Farwell  a 
conveyance  of  certain  shares  of  stock  before  the  time  he, 
Farwell,  thought  Kensington  &  Company  were  entitled  to 
the  same,  which  demand  Farwell  refused,  and  in  turn  de- 
manded of  Kensington  the  execution  of  the  rebate  agree- 
ment.   Kensington   refused  to  execute  any  such  rebate 
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agreement,  and  thereupon  Kensington  &  Company's  power 
to  sell  said  bonds  was  revoked. 

The  court  further  finds  that  the  execution  of  the  Ken- 
sington fifty  per  cent  contract  and  of  the  rebate  agreement 
had  been  kept  a  profound  secret  by  the  parties  interested, 
from  the  officers  and  directors  of  the  Capitol  Company  and 
its  debenture  holders,  and  that  to  have  made  the  same  then 
public,  w^ould  have  resulted  in  stopping  the  sale  of  the  de- 
bentures and  probably  in  the  ruin  of  the  company,  and  also 
would  have  resulted  in  very  serious  injury  to  the  syndicate 
because  of  their  guaranty  in  connection  with  the  debent- 
ures, of  which  about  400,000  had  then  been  issued;  that 
John  V.  Farwell  thereupon  contemplated  the  abandonment 
of  a  London  corporation  and  a  new  reorganization  in  Amer- 
ica, but  before  taking  any  steps  in  that  direction  he  was  in- 
duced by  Sturges,  Drummond  and  others,  to  get  rid  of 
Kensington  &  Company^  if  possible,  by  buying  out  their 
interest  under  their  two  contracts.  It  appears  that  either 
because  Farwell  thought  Sturges  was  a  better  person  to 
make  the  negotiation,  or  because  Sturges  represented  to 
Farwell  that  Kensington  was  so  angry  with  Farwell  that  he 
would  not  treat  with  him,  that  he,  Sturges,  was  selected  to 
make  the  purchase.  Sturges  negotiated  with  Kensington 
with  the  result  that  for  16,000  pounds  in  debentures  of  the 
Capitol  Company,  furnished  him  by  John  V.  Farwell,  he 
purchased  both  the  two  per  cent  and  the  fifty  per  cent  Ken- 
sington contracts,  and  took  an  assignment  thereof  to  him- 
self. At  or  about  the  same  time,  and  as  a  part  of  the  same 
transaction,  William  C.  Prescott  executed  an  assignment 
of  his  interest  in  the  fifty  per  cent  contract  to  Sturges,  in 
which  it  is  stated  that  such  interest  was  one-quarter  inter- 
est. For  this  latter  assignment  but  a  nominal  sum  (about 
five  pounds)  was  paid.  The  Capitol  Company  immediately 
appointed  a  large  number  of  agents  throughout  Great 
Britain,  and  commenced  to  push  the  sale  of  the  debentures, 
principally  through  the  efforts  of  its  secretary,  the  said 
Prescott,  assisted  by  its  board  of  directors.  The  company 
having  organized  its  corps  of  agents,  and  meeting  with  rea- 
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sonable  success  in  the  sale  of  the  debentures,  John  V.  Far- 
well  and  Sturges,  together  with  Judge  Drummond,  in  April, 
1886,  departed  for  America.  It  appears  that  upon  the 
purchase  of  the  Kensington  contracts  being  consummated, 
Sturges  wanted  to  know  of  John  V.  Farwell  what  he  was 
going  to  allow  him,  Sturges,  as  compensation  for  his  serv- 
ices, but  Farwell  evaded  the  question  by  saying  he  intended 
to  be  more  liberal  with  him  than  he,  Sturges,  could  expect. 
In  April,  1886,  a  few  days  after  their  arrival  in  America,* 
Farwell  requested  Sturges  to  deliver  over  to  him  the  Ken- 
sington contract,  which  Sturges  refused  to  do,  and  claimed 
that  he,  Sturges,  owned  the  same,  or  fifty  per  cent  tliereof. 
It  appears  that  April  22,  1886,  John  V.  Farwell,  in  order  to 
avoid  any  discussion  then  as  to  the  matter  (his  partners  in 
the  syndicate  apparently  being  ignorant  of  the  claim  of 
Sturges),  offered  to  put  in  writing  his  (Farwell's)  view  of 
the  then  situation,  and  of  the  amount  in  stock  Sturges  should 
receive  w^hen  the  whole  matter  should  be  floated,  and  Sturges 
to  do  the  same,  Mr.  Buckingham  to  hold  Sturges'  statement, 
and  Judge  Drummond  to  hold  Farwell's,  and  in  the  case  of 
the  death  of  either  before  settlement  should  be  made,  the 
said  two  parties  to  break  the  seals  and  decide  between 
Farwell  and  Sturges,  with  power  to  choose  an  umpire  if 
they  disagreed. 

The  court  further  finds  that  interviews  were  had,  in  which 
all  of  the  syndicate  and  Sturges  participated,  and  that 
Sturges  claimed  at  that  time  one-half  of  the  Kensington 
fifty  per  cent  contract,  and  made  some  threats  as  to  what 
he  would  do  if  his  claim  was  not  allowed,  or  some  arrange* 
ment  made  for  settling  the  same  by  arbitration.  It  appears 
that  Sturges  left  rather  suddenly,  pending  the  negotiations, 
and  went  to  New  York  City,  but  Farwell  got  the  approval 
of  Judge  Drummond  to  an  arbitration  agreement  which  had 
been  talked  of,  and  sent  it  on  to  New  York  City  to  Sturges 
with  the  request  that  he  would  execute  the  same  and  return 
it.  Sturges  not  doing  so,  John  V.  Farwell,  who  was  at  that 
time  a  very  sick  man,  went  to  New  York,  and  the  arbitra- 
tion agreement,  dated  May,  1886,  was  signed  by  John  V. 
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Farwell  and  William  Sturges,  and  was  indorsed  on  the  bot- 
tom, *The  above  is  satisfactory  to  me.  (Signed),  C.  B. 
Farwell.'  It  does  not  appear  why  the  other  members  of 
the  syndicate  did  not  sign,  the  agreement.  The  said  arbi- 
tration agreement  apparently  assumes  that  the  said  John  Y. 
Farwell,  upon  the  payment  of  15,000  pounds,  paid  Kensing- 
ton,~and  provides  that  the  contract  shall  be  indorsed  in  blank 
and  left  in  the  hands  of  Drummond  and  Buckingham  ^  for 
the  interest  of  both  parties  until  the  business  is  completed.' 

And  in  the  case  of  disagreement  as  to  a  division  of  the 
profits  to  be  made  on  said  contract,  these  twO'  gentlemen 
were  to  decide  how  such  division  should  be  made,  and 
declares  '  that  this  contract  was  and  is  incomplete  as  to  the 
interest  of  said  Sturges,'  and  that  the  purchase  and  trans- 
fer from  Kensington  was  agreed  to  by  said  Farwell  on  that 
account  and  ^  for  the  protection  of  the  interests  of  all  par- 
ties.' It  also  provides  that  all  equities  that  might  arise 
thereafter,  growing  out  of  the  services  performed  or  to  be 
performed  by  either  or  both  of  the  parties,  should  constitute 
a  subject  for  arbitration. 

The  court  further  finds  that  the  Kensington  contract  was 
incapable  of  being  carried  out  according  to  its  terms,  and 
was  not  so  carried  out  or  so  acted  upon;  that  said  Kensing- 
ton fifty  per  cent  contract  was  purchased  with  no  intent  or 
expectation  that  said  Sturges  would  -  carry  out  the  same  as 
assignee  thereof,  but  was  purchased  with  the  view  and  expec- 
tation that  the  same  should  cease  and  be  of  no  effect,  and 
that  this  was  well  known  to  the  said  Sturges  as  well  as  to 
the  said  Farwell. 

And  the  court  further  finds  that  said  Sturges,  at  the  time 
of  said  purchase,  stood  in  a  fiduciary  relation  to  the  said 
John  V.  Farwell  and  to  the  said  syndicate,  and,  under  the 
law,  could  not  acquire  the  ownership  or  control  of  said  con- 
tract adversely  to  the  interests  of  said  syndicate  without  its 
consent,  and  that  the  burden  of  showing  such  consent,  with 
full  knowledge  of  all  the  facts,  was  ahd  is  upon  said  Sturges. 

The  court  finds  that  the  presumption  of  law  arising  from 
this  fiduciary  relation  that,  when  he  took  the  assignment  of 
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the  Kensington  fifty  per  cent  contract,  he  took  the  same  for 
the  benefit  of  his  principals  (the  said  syndicate),  has  not  been 
overcome  by  any  satisfactory  proof  in  this  case. 

The  court  further  finds  that  the  said  Sturges  had,  by  rea- 
son of  his  said  fiduciary  relation,  become  possessed  of  a  busi- 
ness secret  of  his  said  principals,  to  wit,  the  making  of 
said  contract  and  the  concealment  of  the  same  from  the 
directors  of  said  Capitol  Company  and  its  debenture  subscrib- 
ers, the  divulging  of  which  secret  he  well  knew  could  and 
would  be  of  almost  incalculable  damage  to  the  said  Capitol 
Company  and  to  the  said  syndicate,  and  that  he  used  this 
knowledge,  accompanied  with  threats  to  divulge  such  secret 
and  to  commence  litigation  founded  upon  its  possession  of 
the  legal  title  of  said  Kensington  fifty  per  cent  contract,  to 
force  from  the  said  syndicate  the  said  arbitration  agreement; 
that  there  is  no  evidence  in  this  case  of  any  law  of  Eng- 
land violated  by  the  Kensington  contract,  and  no  evidence 
of  any  intent  to  defraud  any  one  by  so  doing;  that  what- 
ever wrong  there  was,  it  laid  in  the  concealment  from  the 
board  of  directors,  and  from  those  intending  to  subscribe 
for  debentures,  the  knowledge  of  the  existence  of  such  a  con- 
tract; that  whether  it  was  a  crime  and  fraud,  or  merely  a 
moral  wrong  in  the  concealment  of  the  existence  of  the  con- 
tract, it  was  a  business  secret  acquired  by  an  employe  in  the 
course  of  his  employment,  and  a  court  of  equity  will  not  per- 
mit such  an  employe  to  profit  by  such  improper  divulgement, 
or  threat  to  divulge  the  same  to  the  injury  of  the  principals, 
and  no  admissions  made  in  said  arbitration  agreement 
should  prevail  as  against  the  said  syndicate  unless  corrobo- 
rated fully  by  other  satisfactory  evidence,  and  any  doubt 
which  may  exist  as  to  the  construction  to  be  placed  upon 
any  recitals  in  said  arbitration  agreements  should  be  con- 
strued as  strongly  as  the  language  will  permit  of  against  the 
said  Sturges  under  the  circumstances.  The  second  arbitrar 
tion  agreement  which  was  made  between  the  parties  was 
obtained  by  said  Sturges  in  like  manner,  and  by  reason  of 
like  threats.  The  third  and  fourth  arbitration  agreements 
merely  change  the  arbitrators  who  act  under  the  first  and 
second. 
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The  court  further  finds  that  said  Sturges,  after  signing 
said  first  arbitration  agreement,  returned  to  England  at  the 
request  of  said  syndicate  and  rendered  service  in  promoting 
the  sale  of  debenture  bonds  until  the  month  of  December, 
1889,  when,  the  sale  of  said  debentures  being  practically 
completed,  he  returned  to  America. 

The  court  finds  that  Sturges  had  several  other  schemes 
in  which  he  was  interested  on  hand  during  said  time,  and 
that  while  he  did  not  give  all  his  time  to  the  sale  of  said 
debentures  and  looking  after  the  interests  of  said  Capitol 
Company  and  said  syndicate,  he  did  give  the  necessary  time 
thereto,  and  was  diligent  and  faithful  in  the  discharge  of 
his  duties  in  that  connection.  That  during  said  interval 
said  John  V.  Farwell  made  several  trips  to  England  upon 
the  affairs  of  said  syndicate  and  of  said  Capitol  Company, 
and  rendered  efficient  services.  That  in  all  he  spent  more 
than  two  years  of  said  time  in  England. 

The  court  further  finds  that  in  June,  1889,  while  said 
Farwell  was  in  England,  the  said  Sturges,  by  threats  of  law- 
suit concerning  a  certain  indorsement  of  said  Farwell  of  a 
certain  $40,000  note,  the  negotiation  of  which  said  Farwell 
had  stopped,  and  by  threats  against  the  said  Capitol  Com- 
pany made  by  said  Sturges,  forced  said  Farwell  into  mak- 
ing a  loan  of  $140,000  to  the  said  Sturges,  running  for 
one  year,  with  interest  at  six  per  cent  per  annum,  for  which 
said  Sturges  gave  his  promissory  note,  with  power  of  sale 
of  certain  collaterals,  to  wit,  6,136  shares  of  the  stock  of 
said  Capitol  Company  belonging  to  his  wife,  Bessie  McLeod 
Sturges,  and  seven  shares  of  the  Sonora  Land  Company,  the 
said  loan  having  apparently  been  made  to  enable  said  Stur- 
ges to  purchase  a  controlling  interest  in  said  Sonora  Land 
Company;  that  in  an  agreement  made  at  the  time  of 
making  said  loan  it  was  agreed  between  said  Sturges  and 
said  Farwell  that  said  advance  of  money  ($140,000)  so  loaned 
should  be  made  an  element  for  consideration  in  the  arbitra- 
tion between  said  Sturges  and  said  syndicate,  growing  out 
of  the  Capitol  Company's  business  in  London  in  its  final 
execution  by  themselves  or  by  the  arbitrators,  as  the  case 


484  Appellate  Courts  op  Illinois. 

Vol.  58.]  Farwell  v.  Sturges. 

might  be,  and  in  the  said  agreement  it  was,  among  other 
things,  provided  that  said  Sturges  should  *  neither  do  nor 
say  anything  that  is  not  to  the  interest  of  the  Capitol  Com- 
pany nor  enter  into  any  suits  directly  or  indirectly.' 

The  court  further  finds  that  said  first  arbitration  agree- 
ment was  never  signed  by  said  Taylor,  and  that  said  Taylor 
and  said  Farwell  notified  said  Drummond,  with  whom  the 
said  Kensington  fifty  per  cent  contract  was  deposited,  not 
to  part  with  said  contract,  as  they  claimed  it  to  be  the  prop- 
erty of  the  syndicate,  and  thereby  caused  the  failure  of  said 
first  arbitration  agreement;  that  by  reason  thereof  said 
John  V.  Farwell  went  to  England  and  was  forced  by  threats 
of  suits  and  of  the  ruin  that  he,  Sturges,  would  cause  the 
said  Capitol  Company  enterprise,  into  a  second  arbitration 
agreement,  by  which  Lord  Thurlow,  one  of  the  directors, 
and  Mr.  Frank  Crisp,  the  solicitor  of  the  Capitol  Companj^ 
were  made  arbitrators.  The  parties  afterward,  in  order  to 
have  the  arbitration  in  America,  on  August  18, 1887,  entered 
into  a  third  arbitration  agreement,  making  Walter  Potter 
and  Columbus  R.  Cummings  arbitrators,  with  Judge  Drum- 
mond as  umpire.  After  efforts  on  the  part  of  the  syndicate 
to  postpone  the  arbitration,  the  death  of  Judge  Drummond 
necessitated,  apparently,  the  making  of  a  fourth  arbitration 
agreement,  which  was  entered  into  September  23,  1890, 
naming  E.  M.  Phelps,  J.  W.  Doane  and  Lyman  J.  Gage  in 
place  of  the  arbitrators  named  in  the  third  agreement. 

The  court  further  finds  that  none  of  the  said  arbitration 
asrreements  were  ever  carried  into  effect,  and  that  the  fail- 
ure  to  do  so  was  caused  by  the  syndicate  or  some  one  or 
more  members  thereof. 

The  court  further  finds  that  at  the  time  the  third  arbi- 
tration agreement  was  made  there  was  also  what  were  known 
as  addenda  '  A '  and  '  B.'  In  the  former  it  was  agreed 
that  the  arbitration  should  not  be  had  or  decision  made 
until  the  remaining  debentures  of  the  Capitol  Company 
should  be  sold,  and  that  by  addendum  ^  B '  the  said  John 
V.  Farwell,  in  consideration  of  the  postponement  of  the  ar- 
bitration until  all  the  said  unsold  debentures  of  the  Capitol 
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Company  should  be  disposed  of,  releases  the  said  Sturges 
'  from  all  obligation  due  said  John  V.  Farwell  on  account 
of  previous  contracts  amounting  to  over  $100,000,  and  also 
delivers  to  him  150,000  Gogebic  bonds  as  an  advance  pay- 
ment on  the  said  award,  and  agrees  to  deposit  with  Oeorge 
F.  Westover  certain  Excelsior  Bessemer  ore  stock  to  apply 
at  its  valuation  upon  said  award  at  the  time  said  award 
should  be  made.'  It  is  admitted  that  said  fiessemer  ore 
stock  is  now  of  no  value. 

The  court  further  finds  that  the  contention  of  said  Stur- 
ges, that  by  said  addendum  ^  B '  the  said  Farwell,  solely 
for  the  consideration  of  said  postponement,  released  him 
from  all  said  obligations  amounting  to  over  $100,000,  can 
not  be  m^bintained;  that  under  the  circumstances  under 
which  said  addendum  ^  B '  was  made,  and  under  the  other 
facts  in  this  case,  it  would  be  inequitable  not  to  allow  credit 
for  said  obligation  so  released  as  an  advance  payment  upon 
the  accounting  between  the  said  syndicate  and  said  Sturges 
in  regard  to  the  matters  aforesaid. 

The  court  further  finds  that  there  is  no  proof  in  this  case 
that  said  Farwell  refunded  to  the  said  syndicate  the  15,000 
pounds  mentioned  in  the  first  arbitration  agreement,  and 
that  the  subsequent  arbitmtion  agreements  assume  that  all 
the  members  of  said  syndicate  are  liable  in  regard  to  the 
matters  aforesaid,  and  the  court  so  finds,  notwithstanding 
any  agreement  or  understanding  that  did  or  may  exist  be- 
tween the  members  of  said  syndicate  in  that  regard,  as  to 
which  latter  agreement  or  understanding  this  court  makes 
no  finding. 

The  court  further  finds  that  the  said  Kensington  contracts 
were  purchased  of  said  Kensington  for  cancellation,  and  that 
although  the  said  Capitol  Company  was,  by  the  said  Sturges, 
on  September  28,  1886,  notified  of  the  assignment  of  the  two 
per  cent  contract  to  said  Sturges,  and  its  board  of  directors 
acrreed  to  accept  him  in  place  of  Kensington,  he,  the  said 
Sturges,  *  undertaking  to  produce  the  transfer  at  the  next 
board  meeting,'  it  does  not  appear  from  the  evidence  that 
flaid  transfer  was  ever  produced  to  said  board  until  the  13th 
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of  January  following,  when  it  appears  from  the  minutes  of 
said  board  that  the  said  two  per  cent  contract  canceled  by 
said  William  Sturges  was  laid  on  the  table,  and  the  cancel- 
lation ratified  by  the  board  of  directors. 

And  the  court  further  finds  that  the  said  Sturges  performed 
no  services  for  said  Capitol  Company  under  said  contract, 
and  is  entitled  to  no  claim  against  said  company  by  reason 
of  said  transfer. 

The  court  further  finds  that  no  agreement  or  understand- 
ing was  ever  had  between  said  Sturges  and  said  syndicate  as 
to  the  compensation  for  his  services  rendered  in  and  about  the 
promotion  and  organization  of  said  Capitol  Company,  or  in 
or  about  its  business  or  its  interests,  or  for  or  on  behalf  of 
his  services  rendered  to  said  syndicate  in  connection  with 
said  Capitol  Company,  or  in  or  about  the  interests  of  said 
syndicate  in  the  matters  aforesaid,  except  as  hereinbefore 
stated. 

And  the  court  further  finds  that  said  Sturges  does  not 
own  the  said  fifty  per  cent  Kensington  contract,  but  that 
said  syndicate  is  the  equitable  owner  thereof,  and  that  the 
same,  upon  compliance  of  said  syndicate  with  this  decree, 
should  be  canceled  and  delivered  to  said  syndicate. 

And  the  court  further  finds  that  had  the  said  Kensington 
fifty  per  cent  contract,  as  modified  by  the  said  rebate  agree- 
ment, been  carried  out,  he,  the  said  Sturges,  would  have  been 
entitled  to  have  and  receive  for  all  his  services  in  the  promo- 
tion and  organization  and  in  the  business  of  the  said  Capitol 
Company,  from  the  year  1884  up  to  the  time  the  one  million 
of  debentures  issued  by  the  Capitol  Company  should  be  sold, 
one-quarter  of  all  the  profits  realized  under  said  Kensington 
fifty  per  cent  agreement,  to  be  paid  in  shares  of  the  said 
Capitol  Company  as  provided  in  said  B^ensington  fifty  per 
cent  contract. 

The  court  further  finds  that  at  the  time  of  the  execution 
of  the  said  Kensington  fifty  per  cent  contract,  and  at  the 
time  the  same  was  purchased  by  said  Sturges  with  the 
bcmds  furnished  by  said  syndicate,  he,  the  said  Sturges,  still 
owned  an  undivided   one-quarter  interest,  which  he  had 
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agreed  with  the  said  John  V.  Farwell  should  be  assigned  to, 
and  held  by  said  John  V.  Farwell  to  pay  his,  the  said  Stur- 
ges', debt  to  said  Farwell,  amounting  to  over  $100,000,  and 
the  remainder,  if  any,  should  be  held  by  said  Farwell  for  the 
benefit  of  the  said  Bessie  McLeod  Sturges,  the  wife  of  said 
William  Sturges.  And  the  court  further  finds  that  said 
Sturges,  having  consented  that  said  last  named  contract 
should  be  purchased  for  cancellation,  it  became  impracticable 
to  carry  out  its  provisions,  and  ascertain  what  number  of 
shares  of  said  Capitol  Company,  he,  said  Sturges,  would  be 
or  was  entitled  to  as  owner  of  one-quarter  interest  therein, 
and  that  under  the  circumstances,  in  equity  and  good  con- 
science, said  Sturges  is  entitled  to  receive  from  said  syndi- 
cate, for  the  use  of  his  wife,  the  said  Bessie  McLeod  Sturges, 
the  value  of  said  one-quarter  interest  over  and  above  the 
obligations  due  from  said  Sturges  to  said  Farwell,  upon 
other  and  prior  contracts  between  them,  such  value  to  be  as 
of  the  time  the  said  fifty  per  cent  contract  was  so  purchased 
for  cancellation. 

And  the  court  finds  that  this  court  is  not  limited  to  find- 
ing the  value  of  said  one-quarter  interest  in  shares  of  stock 
at  the  time  of  said  purchase,  but  may  and  should  find  its 
value  in  money. 

The  court  further  finds  that  said  Sturges'  one-quarter  inter- 
est was  then  worth,  over  and  above  the  said  debts  due  from 
said  Sturges  to  said  Farwell,  the  sum  of  $75,000,  and  that 
said  syndicate  should  account  for  and  pay  the  said  Bessie 
McLeod  Sturges  the  said  sum  of  $75,000. 

That  because  of  the  wrongful  act  of  said  Sturges  in 
claiming  to  own  said  Kensington  fifty  per  cent  contract, 
and  the  use  he  made  of  the  legal  title  being  in  him  as  here- 
inbefore  substantially  set  forth  or  referred  to,  no  interest 
should  be  paid  on  said  sum,  except  from  the  date  of  this 
decree. 

The  court  further  finds  that  said  Sturges  is  entitled  to 
compensation  for  his  services  in  selling  the  remainder  of  the 
bonds  unsold  at  the  time  of  the  purchase  of  the  fifty  per 
cent  contract,  and  for  his  services  rendered  in  regard  to 
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the  business  of  said  Capitol  Company;  that  while  he  did  not 
have  the  power  given  to  Kensington  under  the  fifty  per 
cent  contract,  nor  the  liability  for  expenses,  he  did  take  the 
place  of  the  said  Kensington  as  to  looking  up  investors  and 
promoting  the  sale  of  said  bonds;  that,  not  including  the 
one  hundred  thousand  pounds  of  the  Potter,  Lovell  &  Co. 
bonds,  transferred  to  the  syndicate  through  Sturges'  eflForts, 
the  amount  of  bonds  remaining  unsold  when  the  Kensing- 
ton fifty  per  cent  contract  was  purchased,  and  subsequently 
sold  by  his  agents  and  through  the  office,  was  about 
4:y8,8l4  pounds. 

And  the  court  further  finds  that  said  Sturges,  from 
March,  1886,  rendered  other  services  for  the  benefit  of  said 
syndicate,  distinct  and  independent  of  said  services  in  sell- 
ing said  last  named  bonds,  and  also  from  early  in  the  year 
1884,  rendered  other  services  to  said  syndicate,  and  that 
said  services  consisted  in  specially  representing  the  inter- 
est of  said  syndicate,  and  acting  as  its  agent,  for  which  he 
is  entitled  to  compensation,  and  that  said  last  named  serv- 
ices commenced  in  the  year  1884,  and  ended  in  the  year 
1889,  and  were  continuous  except  for  a  few  months  of  said 
time. 

And  the  court  finds  as  to  the  $25,000  received  from  the 
Travers  sale  of  part  of  the  Grace  Furnace  property,  about 
$18,000  of  which  was  deposited  with  John  V.  Farwell  & 
Company  to  the  credit  of  said  John  V.  Farwell,  that  said 
Farwell  is  entitled  to  retain  out  of  the  same  the  amount 
due  upon  a  certain  promissory  note  for  the  sum  of  $10,000, 
executed  by  said  Travers,  payable  to  the  order  of  said 
John  V.  -Farwell,  and  that  the  said  William  Sturges  is  en- 
titled to  the  remainder  of  the  said  sum  of  $18,000. 

The  court  further  finds  that  said  Gogebic  bonds  delivered 
to  said  Sturges  for  said  Farwell,  as  mentioned  in  said 
addendum  *  B,'  had  no  appreciable  value,  and  said  John  V. 
Farwell  nor  said  syndicate  are  entitled  to  any  credit  there- 
for as  against  said  William  Sturges;  that  neither  the  said 
syndicate  nor  the  said  John  V.  Farwell  is  entitled  to  any 
credit  on  account  of  the  transfer  by  said  John  V.  Farwell 
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of  his  interest  in  the  Grace  Furnace  Company  to  Walter 
Potter  or  to  the  said  William  Sturges. 

And  the  court  further  finds  that  the  said  William  Sturges 
is  entitled  to  have  and  recover  of  the  said  syndicate,  over 
and  above  all  just  credits  and  off-sets,  either  of  said  syndi- 
cate or  of  said  John  V.  Farwell,  for  or  on  account  of  the 
matters  aforesaid,  including  therein  the  balance  due  said 
Sturges  on  said  $18,000,  but  independent  of  the  amount 
found  due  Mrs.  Bessie  McLeod  Sturges  as  aforesaid,  the 
sum  of  one  hundred  and  ten  thousand  five  hundred  and 
ninety  dollars  and  forty-three  cents  ($110,590.43),  to  be  ap- 
plied as  a  credit  upon  said  note  of  $140,000. 

And  the  court  further  finds,  as  to  the  said  eighty  lots  in 
said  Smith  Moore's  Addition,  that  said  William  Sturges 
makes  no  claim  to  the  same,  and  admits  the  ownership  of 
the  same  to  be  in  said  Bessie  McLeod  Sturges,  and  that,  as 
between  her  and  the  said  John  Y.  Farwell  and  the  said 
Bichard  Travers,  the  said  Bessie  McLeod  Sturges  is  the 
owner  thereof,  and  is  entitled  to  have  and  receive  from  the 
said  John  V.  Farwell  a  quit-claim  deed  thereof,  with  cov- 
enants of  warranty  against  his,  said  John  V.  Farwell's,  own 
acts,  upon  the  payment  or  tender  to  said  John  V.  Farwell 
of  the  sum  of  $3,996.82,  paid  by  said  Farwell  for  taxes  upon 
said  lots,  with  interest  thereon  from  the  date  of  this  decree. 
She,  the  said  Bessie  McLeod  Sturges,  having  had  the  ben- 
efit of  said  payment  of  taxes,  but  the  same  not  having  been 
made  at  her  request,  she  should  pay  no  interest  thereon 
except  as  aforesaid. 

It  is  therefore  adjudged  and  decreed  that  the  said  John 
V.  Farwell,  Charles  B.  Farwell  and  Abner  Taylor  pay  to 
the  said  Bessie  McLeod  Sturges,  within  ninety  da3''s  from 
the  entry  of  this  decree,  the  sura  of  $75,000,  with  interest 
thereon  from  the  date  of  the  entry  of  this  decree  at  five 
per  cent  per  annum,  and  that,  upon  the  payment  thereof, 
the  said  contract  between  the  said  Farwells  and  Taylor,  of 
the  one  part,  and  Kensington  &  Company,  of  the  other 
part,  dated  July  13,  1885,  be  canceled  and  delivered  up  by 
the  clerk  of  this  court  to  the  said  Farwells  and  Taylor. 
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It  is  further  ordered,  adjudged  and  decreed  that  there  is 
due  and  owing  from  the  said  Abner  Taylor  to  the  said 
William  Sturges  in  full  for  all  services  rendered  as  afore- 
said on  account  of  the  matters  and  things  aforesaid,  and 
submitted  to  the  court  as  aforesaid,  the  sum  of  one  hundred 
and  ten  thousand  five  hundred  and  ninety  dollars  and  forty- 
three  cents  ($110,590.43),  to  be  credited  upon  the  certain 
promissory  note  of  $140,000,  dated  the  24th  day  of  June, 
1S89,  payable  one  year  from  its  date  with  interest  at  six 
per  cent  per  annum  and  secured  by  collateral  securities,  to 
wit,  6, 136  shares  in  the  Capitol  Freehold  and  Investment 
Company  of  London,  said  shares  being  ten  pounds  sterling 
each,  and  being  the  property  of  the  said  Bessie  McLeod 
Sturges;  and  seven  shares  of  the  Sonora  Land  Company,  of 
Chicago,  the  property  of  the  said  William  Sturges. 

And  it  is  further  ordered,  adjudged  and  decreed  that 
there  is  due  and  owing  to  the  said  John  V.  Farwell  and  for 
the  benefit  of  said  syndicate  upon  said  promissory  note  for 
$140,000,  the  sum  of  twenty-nine  thousand  four  hundred 
and  nine  dollars  and  fifty  seven  cents  ($29,409.57),  and  that 
the  said  William  Sturges  pay  said  last  named  sum  to  the 
said  John  V.  Farwell  for  the  use  as  aforesaid,  within  ninety 
days  from  the  entry  of  this  decree  with  interest  from  the 
entry  of  this  decree  at  the  rate  of  five  per  cent  per  annum; 
and  that  unless  said  William  Sturges,  or  some  one  in  his 
behalf,  shall  pay  to  said  John  V.  Farwell  for  the  use, 
etc.,  the  said  sum  of  twenty-nine  thousand  four  hundred 
and  nine  dollars  and  fifty-seven  cents  ($29,409.57),  with 
interest  as  aforesaid,  within  ninety  days  from  the  date 
hereof,  the  said  collateral  securities  shall  be  sold  at 
public  sale  by  Jeremiah  Leaming,  a  master  in  chancery 
of  this  court,  upon  giving  thirty  days'  notice  of  such 
sale  in  the  Chicago  Legal  News  for  three  successive  publi- 
cations, giving  the  time  and  place  of  such  sale,  and  the 
description  of  said  securities,  which  place  shall  be  at  the 
judicial  salesrooms  of  the  Chicago  Real  Estate  Board,  No. 
57  Dearborn  street,  in  the  city  of  Chicago,  in  the  said 
county  of  Cook,  the  said  master  first  offering  for  sale  the 
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said  seven  shares  of  Sonora  Land  Company,  such  sale  to  be 
to  the  highest  bidder  for  cash,  each  party  hereto  having 
the  privilege  of  bidding  therefor,  and  without  redemption, 
and  upon  said    sale  being    made    and    the  confirmation 
thereof,  the  said  master  shall  execute  proper  and  sufficient 
bills  of  sale  and  transfers  of  the  same  to  the  purchaser  or  pur- 
chasers thereof,  respectively,  and  said  master  shall  report  to 
the  court  said  sale,  and  upon  the  confirmation  of  such  sale,  if 
there  shall  be  any  deficiency  or  diflFerence  between  the  pro- 
ceeds of  said  sale  and  the  amount  due  on  said  promissory 
note  as  fixed  bv  this  decree,  the  said  John  V.  Farwell  shall 
have  judgment  against  the  said  William  Sturges  for  the 
amount  of  such  deficienc}';  and  if  the  amount  so  found  due 
to  the  said  Farwell  for  the  use,  etc.,  on  said  $140,000  prom- 
issory note,  by  this  decree,  with  interest  as  aforesaid,  shall 
be  paid  before  said  sale,  together  with  the  master's  costs 
and  expenses,  if  any,  the  said  6,136  shares  of  stock  shall  be 
delivered  to  the  said  Bessie  McLeod  Sturges,  or  to  her 
order,  or  to  her  solicitor  in  this  case,  and  the  said  seven 
shares  of  the  Sonora  Land  Company  shall  be  delivered  to 
said  William  Sturges,  or  to  his  order,  or  to  his  solicitors; 
and  if  there  should  be  a  satisfaction  of  this  decree  bv  a  sale 
of  said  collateral  less  than  the  whole,  the  remainder  of  such 
collaterals  unsold  shall  be  delivered  to  the  parties  to  whom 
they  are  decreed  to  belong,  as  aforesaid. 

It  is  further  ordered,  adjudged  and  decreed  that  said 
Sturges  is  not  indebted  to  said  John  V.  Farwell,  Charles  B. 
Farwell  and  Abner  Taylor,  or  either  of  them,  for  or  on 
account  of  the  matters  in  controversy  aforesaid  (except  said 
sum  of  $33,609.57  so  found  due  as  aforesaid  on  said  promis- 
sory note  of  $140,000,  and  as  to  the  said  matters  in  contro- 
versy aforesaid  the  amount  hereinbefore  ordered  credited  to 
said  Sturges  on  said  $140,000  note,  is  all  the  indebtedness  of 
said  John  V.  Farwell,  C.  B.  Farwell  and  Abner  Taylor,  or 
either  of  them,  to  him,  the  said  William  Sturges. 

It  is  further  ordered,  adjudged  and  decreed  that  neither 
said  William  Sturges  nor  the  said  Bessie  McLeod  Sturges 
have  any  claim  or  demand  against  the  said  Capitol  Free- 
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hold  Land  and  Investment  Company,  of  London,  or  the 
shares  of  its  stock,  except  as  to  the  said  6,136  shares  as 
aforesaid,  owned  by  the  said  Bessie  McLeod  Sturges,  and 
pledged  as  collateral  security  to  the  said  John  V.  Farwell 
as  aforesaid. 

It  is  further  ordered,  adjudged  and  decreed  that  the 
said  John  V.  Farwell,  shall,  upon  the  payment  to  him  of 
the  said  sum  of  $3,995.62,  with  interest  at  five  per  cent  per 
annum,  from  the  date  of  this  decree,  shall  quit-claim,  with 
covenants  of  special  warranty  against  his  own  acts^  all  his 
right,  title  and  interest  in  and  to  the  said  eighty  lots  in  the 
said  Smith  Moore's  addition  to  the  city  of  Marquette,  which 
are  described  as  follows,  to  wit :  Lots  Nos.  1  to  19,  in- 
clusive; lots  30  to  64,  inclusive;,  lot  79;  lots  82  to  101, 
inclusive;  lots  130,  131,  132,  134  and  136. 

It  is  further  ordered,  adjudged  and  decreed  that  execu- 
tion may  issue  or  other  process  usual  to  courts  of  chancery 
may  issue,  to  enforce  this  decree  upon  motion  therefor,  if 
the  same  become  necessary,  and  that  each  party  pay  its 
own  costs  and  charges  in  this  cause.'' 

Tennet,  Church  &  Coffebn,  attorneys  for  plaintiff  in 
error;  S.  P.  Shope,  of  counsel, 

Thomas  A.  Moran  and  Henry  S.  Mitnroe,  for  Bessie 
McLeod  Sturges  and  James  H.  Wilkerson,  Adm'r,  defend- 
ants in  error. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  Court. 

It  is  apparent,  we  think,  from  the  decree  of  Judge  Tuley, 
that  there  were  no  other  agreements  of  submission  to  him 
than  such  as  are  recited  in  his  decree,  and  we  can  not,  there- 
fore, properly  consider  the  paper  that  is  certified  to  us  and 
called  a  supplemental  record. 

The  decree,  therefore,  with  the  agreements  therein  set 
forth,  will  be  treated  by  us  as  constituting  the  entire  record 
before  us. 

It  is  next  urged  with  much  persuasiveness  that  the  decree 
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mnst  be  reversed  because  the  agreements  set  out  therein 
Tvere  not  "  entered  of  record,"  as  said  in  the  statute,  and 
that  their  failure  "  to  be  entered  of  record  "  goes  to  the  ju- 
risdiction of  the  judge  to  hear  and  determine  the  matters 
so  attempted  to  be  submitted. 

There  is  not  a  great  deal  of  room  for  argument  upon  that 
question.  It  is  purely  a  matter  of  construction,  if,  either 
read  alone  or  in  connection  with  other  provisions  of  the 
act,  it  is  uncertain  whether,  used  parenthetically,  as  they 
are,  the  words,  "  to  be  entered  of  record,"  are  jurisdictional 
words,  or  words  merely  of  direction. 

Upon  their  first  reading  an  impression  is  created  that  they 
'  are  jurisdictional,  but  upon  a  more  attentive  consideration 
of  them  in  connection  with  the  last  clause  of  section  1  of 
the  act,  and  considering  them,  as  expressed,  in  the  form  of 
a  parenthesis  to  the  substance  of  the  clause  in  which  they 
occur,  it  would  seem  as  though  the  whole  purpose  of  the 
words  was  to  express  to  the  clerk  of  the  court  in  which  the 
substantive  written  agreement  was  filed,  authority  or  direc- 
tion to  enter  that  agreement  of  record. 

The  last  clause  referred  to  of  section  1,  is,  that  when 
the  agreement  shall  be  signed  by  the  parties,  not  when  it 
shall  be  signed  and  entered  of  record,  it  '^  shall  be  of  bind- 
ing force  upon  the  parties  thereto  in  all  the  courts  of  this 
State." 

The  duty  of  recording  papers  filed  in  court  does  not  at- 
tach to  the  judge,  but  to  the  clerk  under  the  direction  of 
the  judge  or  the  direction  of  the  law,  and  the  judge,  or  the 
court,  can  not  be  deprived  of  jurisdiction  by  the  failure  of 
the  clerk  to  perform  his  duty. 

And  such  duty  failed  in  or  neglected  for  a  time,  might  be 
fulfilled  by  a  later  compliance.  It  being,  therefore,  the  duty 
of  the  clerk  to  enter  the  agreement  of  record  (not  a  juris- 
dictional, but  a  clerical  act  or  duty),  we  think  it  was  suffi- 
ciently complied  with  when  the  agreement  was  spread  of 
record,  although  for  the  first  and  only  time,  as  a  part  of  the 
decree. 
The  second  paragraph  of  section  1  of  the  act  in  ques- 
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tion  requires  that  the  decree  shall  contain  a  statement  as  to 
what  matters  in  controversy  were  submitted,  and  that  such 
statement  thereof  shall  be  conclusive.  Such  a  statement 
may  well  consist  of  a  full  recital  and  setting  forth  in  the 
decree  of  the  agreements,  in  terms,  as  was  here  done. 

The  jurisdiction,  then,  of  the  judge  being  lawfully  acquired 
as  to  all  matters  submitted  to  him,  the  more  serious  question 
arises  as  to  whether  the  decree,  which  gives  to  Bessie  McLeod 
Sturges  the  benefit  of  money  found  by  the  decree  to  be  due 
from  the  appellant  to  William  Sturges,  can  be  sustained. 

The  agreement  of  submission,  dated  May  23,  1892,  as  set 
forth  in  the  decree,  is  signed  by  John  V.  Farwell,  Charles 
B.  Farwell,  Abner  Taylor,  The  Capitol  Freehold  Land  and  * 
Investment  Company,  of  the  one  part,  and  by  William  Stur- 
ges, of  the  other  part.  Bessie  McLeod  Sturges  did  not  sign 
that  agreement  and  is  not  mentioned  in  it  except  to  reserve 
from  its  operation  and  effect  the  matters  at  issue  between 
herself  and  John  V.  Farwell  in  a  certain  cause  pending  in 
the  Federal  Court 

The  subsequent  agreement,  dated  September,  1893,  be- 
tween Bessie  McLeod  Sturges  and  John  V.  Farwell,  con- 
cerning the  dismissal  of  her  suit  then  pending  in  Michigan, 
and  subjecting  the  matters  there  in  controversy  to  the  adjudi- 
cation of  Judge  Tuley  along  with  the  matters  included  in 
the  agreement  of  May  23, 1892,  was  signed  by  Bessie  McLeod 
Sturges,  but  was  not  signed  by,  and  did  not  purport  to  be 
made  by,  or  with,  the  appellant,  Charles  B.  Farwell,  and,  of 
itself,  was  not  in  pursuance  of  the  form  prescribed  by  the 
statute. 

Nevertheless,  and  notwithstanding  the  appellant,  Charles 
B.  Farwell,  never  united  with  Bessie  McLeod  Sturges  in  a 
submission  of  matters  in  controversy,  if  any  there  be  between 
him  and  her,  he,  together  with  John  V.  Farwell  and  Abner 
Taylor,  was  decreed  to  pay  to  her  the  sum  of  $75,000  with 
interest,  and  it  is  because  thereof  that  he  complains. 

^N^ow,  if  that  sum  of  money  had  been  decr^d  to  be  paid 
to  William  Sturges,  or,  in  other  words,  if  the  decree  had  con- 
fined itself  to  an  adjudication  between  the  parties,  by  name, 
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who  signed  the  submission  agreement,  we  apprehend  no  fault 
of  lack  of  jurisdiction  would  have  been  urged  against  the 
decree. 

In  considering  the  question  we  must  determine  what  the 
nature  of  the  proceeding  was.  That  matters  which,  under 
our  system,  are  cognizable  either  at  law  or  in  equity,  as  the 
case  may  be,  were  meant  bj  the  statute  to  be  susceptible  of 
submission,  is,  we  think,  apparent  from  the  language  used. 

"  A  judgment  (at  law),  or  decree  "  (in  equity),  are  words 
that  are  repeated  so  often,  and  in  such  connection,  and 
always  together  in  the  statute,  as  to  repel  all  presumption 
of  their  being  naked  words  of  arbitration,  and  conclusively 
to  demonstrate  that  the  proceeding  was  intended  to  be  one 
controlled  by  either  legal  or  equitable  rules  and  principles 
as  the  facts  should  warrant. 

Looking,  then,  at  the  decree,  it  is  apparent  that  the  mat- 
ters involved  were  peculiarly  subjects  of  equitable  deter- 
mination. 

The  question  then  is,  whether  moneys  found  to  be  equi- 
tably due  from  one  to  another  of  the  parties  to  the  proceed- 
ing may  be  ordered,  in  a  suit  in  equity,  to  be  paid  to  one 
who  is  not  a  party  to  the  suit,  but  who,  as  between  herself 
and  the  party  to  whom  the  money  is  found  to  be  due,  is 
equitably  entitled  to  it. 

The  decree  reads : 

"  That  under  the  circumstances,  in  equity  and  good  con- 
science, said  (William)  Sturges  is  entitled  to  receive  from 
said  syndicate,  for  the  use  of  his  wife,  the  said  Bessie  Mc- 
Leod  Sturges,  the  value  of  said  one-quarter  interest  over 
and  above  the  obligations  due  from  said  (William)  Sturges 
to  said  Farwell.  *  *  *  The  court  further  finds  that 
said  (William)  Sturges'  one-quarter  interest  was  then  worth, 
over  and  above  the  said  debts  due  from  said  (William)  Stur- 
ges to  said  Farwell,  the  sum  of  $75,000,  and  that  said  syn- 
dicate should  account  for  and  pay  the  said  Bessie  McLeod 
Sturges  the  said  sum  of  $75,000.  *  *  *  It  is  therefore 
adjudged  and  decreed  that  the  said  John  V.  Farwell,  Charles 
B.  Farwell  and  Abner  Taylor  pay  to  the  said  Bessie  McLeod 
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Sturges,  within  ninety  days  from  the  entry  of  this  decree, 
the  sum  of  $75,000,  with  interest,"  etc. 

What  the  "circumstances"  were  which  furnished  the 
basis  for  the  finding  by  Judge  Tuley  that  "in  equity  and 
good  conscience "  William  Sturges  was  entitled  to  receive 
anything  for  the  use  of  Bessie  McLeod  Sturges,  is  not 
shown,  and  under  the  statute  would  not  be  a  matter  for  re- 
view, if  shown. 

We  are  concerned  only  with  whether,  upon  such  a  finding, 
Judge  Tuley  had  the  power  to  order  the  money  paid  to 
Mrs.  Sturges. 

It  is  not  uncommon  in  equity  to  order  money  that  is 
found  to  be  due  from  one  party  to  another  to  be  paid  to  a 
third  person  who  is  not  a  party  to  the  suit. 

Take  for  instance  the  cases  of  receivers,  sheriffs,  inter- 
vening petitioners  and  beneficial  usees  generally. 

The  rules  of  practice  in  equity  in  the  Circuit  Courts  of 
the  United  States  provide  that  "  Every  person  not  being  a 
party  in  any  cause  who  has  obtained  an  order,  or  in  whose 
favor  an  order  shall  have  been  made,  shall  be  enabled  to 
enforce  obedience  to  such  order  by  the  same  process  as  if 
he  were  a  party  to  the  cause;  and  every  person  not  being  a 
party  in  any  cause  against  whom  obedience  to  any  order  of 
the  court  may  be  enforced,  shall  be  liable  to  the  same  proc- 
ess for  enforcing  obedience  to  such  order  as  if  he  were  a 
party  in  the  cause."  2  Beach  on  Modern  Eq.  Pr.,  1075, 
rule  10. 

We  cite  this  rule  not  as  authority  but  to  show  the  prac- 
tice. 

In  Grant  v.  Baronis,  97  Cal.  406,  it  is  said : 

"  In  an  action  for  specific  performance  of  an  agreement 
to  convey  land,  a  court  of  equity  has  power,  by  its  decree, 
as  against  the  parties  who  are  before  it,  to  enforce  all  the 
terms  of  the  agreement.  If  the  vendor's  agreement  is  that 
his  conveyance  shall  transfer  the  title  free  of  incumbrances, 
the  court  can  direct  the  application  of  the  purchase 
money  to  the  satisfaction  of  those  incumbrances,  and  for 
that  purpose  can  cause  the  money  to  be  brought  into  court 
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and  disbursed  under  its  direction.  If  the  holders  of  those 
incumbrances  are  before  the  court,  they  will  be  bound  by 
the  direction  of  the  court,  and  their  claims  would  be  satis- 
fied by  a  satisfaction  of  the  judgment. 

^^  If  the  amount  of  the  incumbrances  is  ascertained,  and 
the  court  finds  that  the  liens  therefor  can  be  discharged  by 
mere  payment  thereof,  it  can  direct  that  the  payment  be 
made  directly  to  the  holders  of  the  incunibrances  even 
though  they  be  not  before  the  courts  instead  of  to  the 
vendor.  So  long  as  the  vendor  incurs  no  liability,  and  is 
freed  from  any  personal  dlaim  for  the  amount  of  the  incum- 
brances, he  will  not  be  heard  to  object  to  the  application  of 
the  purchase  money  for  the  purpose  of  making  good  his 
agreement  with  the  vendee." 

The  same  principles  aire  frequently  alluded  to  in  cases 
where  the  question  has  arisen  of  who  may  avail  themselves 
of  error  in  a  decree  that  dircicts  money  or  property  to  be 
|iaid  or  delivered  to  persons  who  are  neither  parties  nor 
privies.  Freeman  on  Judgments  (2d  Ed;),  S^.  174;  Ran- 
som  V.  Henderson,  114  111.  528;  Farnam  v.  Borders,  119  111. 
226;  Phenix  Mut.  L.  Ins.  Co.  v.  Batchen,  6  111.  App.  621. 

As  between  the  appellant  and  William  Sturges,  the  ob- 
jection to  this  decree  would  have  no  standing.  It  would  be 
final  and  binding  upon  both  parties.  It  would  measure  the 
extent  of  appellant's  obligation  to  William  Sturges,  and  its 
payment  would  eflfectually  and  forever  discharge  appellant. 
Although  the  decree  wherein  it  directs  the  money  to  be 
paid  to  Mrs.  Sturges  would  have  been  more  professionally 
artistic  in  form  if  it  had  followed  the  finding  and  made  the 
money  payable  to  William  Sturges  for  her  use,  that  inad- 
vertence or  omission  is  one  that  reaches  the  form  alone. 

In  substance  that  is  what  it  is.  The  whole  decree  makes 
it  plain.  No  possible  injury  from  such  an  omission  in  form 
can  ensue  to  the  appellant. 

The  decree  binds  William  Sturges  as  a  party  to  the  sub- 
mission; it  binds  Bessie  McLeod  Sturges  if  she  accepts  it, 
and  it  protects  the  appellant  against  them  both  from  any 
further  claim  against  him;  and  if,  as  has  been  suggested,  the 
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appellant  has  claims  against  her  perspnally,  it  would  seem 
such  might  yet  be  set  off  against  this  decree. 

The  great  importance  of  the  questions  presented  by  this 
record,  and  because  they  are  new,  is  a  sufficient  excuse  for 
embodying  the  whole"  record  along  with  our  imperfect 
reasons. 

The  decree  of  Judge  Tuley  is  affirmed. 


Edwin  J.  Bowes^  Jr.^  and  John  B.  Bowes^  as  Edwin  J. 
Bowes^  Jr.^  &,  Bros.  t.  Industrial  Banic  of  Chicago. 

1.  Bills  of  Exchangb— Form  of,  by  Indoraement—The  indorse- 
ment— 

•  •  Peabody,  Houohteung  &  Co. , 

Pay  to  the  order  of  Empire  Building  Co., 

JohnR.  Bowes," 

on  the  foUowing  instrument: 

**  $500  Na  4,7W. 

CmcAGO,  June  17th,  1892. 
To  E.  J.  BowBS,  Jr.,  A  Bkos.: 

This  is  to  certify  that  the  Empire  Building  Co.,  contractor  for  the 
entire  work  of  your  building  No.  —  Fulton  street,  is  entitled  to  a  pay- 
ment of  five  hundred  dollars  by  the  terms  of  the  contract. 

Contract 17,850 

Extra  work Bemarka 

Deductions 

Total 

Previous  issues,  $6,825 

Present  issue |500    6,025 

Balance  |025 

Wilson  Sc  Mabble. 
By  A.  H.  DODD.'' 

is  held  to  be  a  bill  of  exchange  on  Peabody,  Houghteling  A  Co.,  pay- 
able at  sight,  the  sum  being  adoj^ted  from  the  face  of  the  instrument. 

2.  Same — Renewed  by  Indorsement — Any  indorsement  of  a  bill  of 
exchange  may  be  considered  as  a  new  bill  drawn  by  the  indorseron  the 
acceptor  in  favor  of  the  payee. 

8.  SkVE^Presenting  for  Payment ,  to  Charge  Drawer, — ^To  charge 
a  person  as  drawer  of  a  bill  of  exchange,  the  bill  must  be  presented  for 
payment,  and  notice  of  non-payment  given  according  to  the  law  meiv 
chant. 
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Assompsit,  on  a  bill  of  exchange.  Appeal  from  a  judgment  of  the 
Sni>erior  Court  of  Cook  County;  the  Hon.  Jambs  GoaaiN,  Judge,  pre* 
Biding.  Submitted  at  the  October  term,  1894.  Affirmed.  Opinion  filed 
January  10,  1895.  Rehearing  granted  and  ^versed  and  remanded. 
Opinion  on  rehearing  filed  April  4,  1895. 

WooLFOLK  &  Browning,  attorneys  for  appellants. 

Appellee's  Brief,  Jones  '&  Strong,  Attorneys. 

Appellee  contended  that  the  instrament  sued  is  negoti- 
able. 

Negotiable  instruments  are  instruments  on  which  a  right 
of  action  passes  by  an  assignment  by  mere  indorsement. 
Usually  the  test  of  the  negotiability  of  an  instrument  is 
found  in  the  use  of  the  words  "  order  "  or  "  bearer."  It  may 
be  stated  as  a  rule  of  law  that  these  words  or  their  equiv- 
alent are  essential  to  invest  the  instrument  with  the  attri- 
bute of  negotiability.  16  Am.  &  Eng.  Enc,  479;  Fawcelt 
V.  Nat.  L.  Ins.  Co.,  97  111.  11;  Lowry  v.  Andreas,  20  111. 
App.  521. 

Our  statutes  provide :  "  All  instruments  in  writing  made 
by  any  person,  whereby  such  person  acknowledges  any  sum 
of  money  to  be  due  any  other  person,  shall  be  taken  to  be 
due  and  payable,  and  the  sum  of  money  therein  mentioned 
shall  by  virtue  thereof  be  due  and  payable  as  therein  ex- 
pressed."   111.  Rev.  Stat.,  Chap.  98,  Sec.  3. 

The  statutes  also  provide.  Sec.  4,  Chap.  98:  "Any  in- 
strument in  writing  made  payable  to  any  person  named  as 
payee  therein  shall  be  assignable,  by  indorsement  thereon 
under  the  hand  of  such  person  and  of  his  assignees,  in  the 
same  manner  as  bills  of  exchange  are,  so  as  absolutely  to 
transfer  and  vest  the  property  thereof  in  each  and  every 
assignee  successively." 

•*  A  bill  of  exchange  is  an  unconditional  order  in  writing 
for  the  payment  of  a  sum  of  money  absolutely  and  at  all 
events."  Daniel  on  Negotiable  Instruments,  Sec.  27  (4th 
Ed.);  Ben jamin's  Chalmers,  Bills,  Notes  and  Checks,  Art.  1. 

No  particular  form  is  necessary  to  its  validity.  Dan'l 
Neg.  Inst.,  Sees.  35,  106;  2  Am.  and  Eng.  Ency.  321;  Weston 
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V.  Myers,  33  111.  424;  Hibbar^  v.  HoUoway,  18  IlL  App. 
101;  Swift  V.  Whitney,  20  111.  144. 

Sufficiency  of  fund  is  immateriaL  Benj.  ChaL  Bills,  etc., 
Art.  10,  Explan.  2. 

If  the  sum  payable  can  be  gathered  from  any  part  of  the 
instrument,  whether  from  the  figures  or  the  form  of  ex- 
pression in  the  body  of  the  bill,  it  is  valid.  Benj.  Chal. 
Bills,  etc.,  Art.  12,  Explan.  2;  Murrill  v.  Hundy,  17  Mo.  406. 

The  contract  between  the  original  parties  to  the  paper  is 
to  be  gathered  from  all  that  appears  in  it.  Prins  v.  So. 
Branch  Lumber  Co.,  20  111.  App.  236;  Riley  v.  Dickens,  19 
111.  29;  Corgan  v.  Frew,  39  111.  31. 

It  is  usual,  but  not  necessary  to  insert  date.  Ban'I  Neg. 
Inst,  Sees.  131,  83;  3  Am.  and  Eng.  Ency.  320;  Benj.  Chal. 
Bills,  etc..  Art.  15. 

It  is  usual,  but  not  necessary,  to  state  the  place  where 
drawn.  Childs  v.  Laflin,  55  111.156;  Benj.  Chal.  Bills,  etc.. 
Art.  2. 

Payable  on  demand  is  understood  when  no  time  of  pay- 
ment is  expressed.  Dan'l  Neg.  Inst.,  Sec.  88;  Benj.  Chal. 
Bills,  etc.,  18  Explan.  1. 

A  delivery  of  an  incomplete  bill,  signed  or  indorsed  for 
use  as  such,  confers  9^  prima  fctcie  authority  upon  any  suc- 
cessive holder  to  fill  the  blanks  necessary  to  its  completion; 
and  if  the  bill  be  negotiated  to  a  holder  for  value  without 
notice,  the  presumption  of  authority  becomes  absolute. 
Benj.  Chal.  Bills,  etc..  Art.  23;  Dan'l  Neg.  Inst.,  Sec.  38 
and  142;  Eliot  v.  Lovings,  54  111.  213;  Maxwell  v.  Yansant, 
46  111.  58;  Boynton  v.  Pierce,  79  111.  145. 

Mr.  Justiob  Gaby  delivkred  the  opinion  of  the  Court. 
At  the  foundation  of  this  suit  is  an  instrument  as  follows: 

"$500.  No.  4,794. 

Chicago,  June  17th,  1892. 
To  E.  J.  Bowes,  Jr.,  &  Bros.: 

This  is  to  certify  that  Empire  Building  Co.,  contractor 
for  the  entire  work  of  your  building,  No.  —  Fulton  street, 
is  entitled  to  a  payment  of  five  hundred  dollars. 
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Contract.  $7,850,  by  the  terms  of  the  contract. 

Extra  work.  Eemarks. 

Deductions. 

Total 

Previous  issues,  $6,325. 

Present  issue,  500  $6,925. 


Balance,  $925* 

Wilson  &  Marble, 

(Indorsed)  By  A.  H.  Dood. 

Peabody,  Houghteling  &  Co., 

Pay  to  the  order  of  Empire  Building  Co. 

JoHK  R.  Bowes. 

Pay  to  the  order  of  Industrial  Bank, 

Empiue  Building  Co^ 

G.  0.  McAethur,  Treas." 

It  is  assumed  that  the  signature  to  the  first  indorsement 
is  to  be  regarded  as  that  of  the  appellants.  There  is  no 
evidence  that  the  instrument  was  presented  to  Peabody, 
Houghteling  &  Co.  for  payment  before  July  17,  1892,  nor 
that  any  notice  of  presentment  for  payment,  and  the  fact 
of  non-payment,  was  given  to  the  appellants  before  August 
3, 1892. 

The  appellants  offered  to  prove  that  they  had  overpaid 
the  Empire  Building  Co.,  which  evidence  the  court  rejected, 
and  the  appellants  excepted. 

For  the  appellee  the  court  gave,  over  exception  by  ap- 
pellants, these  instructions : 

'*  The  jury  are  instructed  on  the  plaintiff's  behalf  that  if 
they  believe  from  the  evidence  that  the  plaintiff  obtained 
the  instrument  sued  upon  for  a  valuable  consideration,  with- 
out notice  of  mistake  or  fraud,  they  will  find  for  the  plaint- 
iff and  assess  its  damages  at  $500,  and  interest  thereon  at 
five  per  cent  from  June  17,  1892. 

If  jury  believe  from  evidence  that  plaintiff  obtained  in- 
strument sued  on  for  value  after  the  Empire  Building  Com- 
pany, or  some  one  of  them,  had  presented  the  same  to'  Pea- 
body,  Houghteling  &  Co.  for  payment  on  or  about  its  date, 


502  Appellate  Courts  of  Illinois. 

^—     -  -^^ -  ^1  ■■■LMII   J^       II  I         ■    I     ^1  ■  ■  I  ■ * 

Vol.  58.]  Bo  wee  v.  Industrial  Bank  of  Chicago. 

that  is  sufficient  presentment,  and  you  shall  find  for  the 

plaintiff. 
If  jury  believe  from  the  evidence  that  plaintiff  obtained 

certificate  for  valuable  consideration,  in  ordinary  course 

of  business,  and  discounted  the  same,  they  must  find  for 

plaintiff." 
And  refused  those  asked  by  the  appellants  as  follows : 
"  1.    If  jury  believe  from  evidence  that  plaintiff  is  holder 

of  certificate  for  value,  and  that  the  same  was  not  presented 

for  payment  until  the  Empire  Company  had  been  paid  in 

full,  they  must  find  for  the  defendants. 

2.  If  jury  believe  from  the  evidence  that  the  plaintiff  is 
the  holder  of  the  certificate  for  value,  nevertheless  the 
plaintiff  was  required  to  use  due  diligence  in  demanding 
payment,  and  if  jury  believe  from  evidence  that  plaintiff 
did  not  demand  payment  until  after  the  Empire  Building 
Company  had  been  paid  in  full,  must  find  for  the  defendant. 

3.  If  jury  believe  from  evidence  that  plaintiff  holds  cer- 
tificate in  good  faith  and  for  value,  nevertheless  the  plaint- 
iff was  required  to  use  due  diligence  in  collecting  amount 
called  for,  and  if  they  believe  from  evidence  that  by  mistake 
certificates  for  too  much  money  were  issued  by  architect 
and  that  plaintiff  did  not  demand  payment  until  after  con- 
tractors had  been  paid  in  full,  and  the  loan  in  Peabody, 
Houghteling  &  Co.'s  hands  was  exhausted  on  certificates 
previously  presented,  they  must  find  for  defendants." 

To  which  refusal  appellants  excepted. 

That  the  indorsement  signed  John  R.  Bowes,  in  fact  for 
or  as  the  act  of  the  appellants,  was  a  bill  of  exchange  on 
Peabody,  Houghteling  &  Co.,  payable  at  sight,  the  sum  be- 
ing adopted  from  the  face  of  the  instrument,  is  a  position 
which  is  in  accord  with  such  authority  as  there  is  applicable 
to  the  subject.  Story  on  Bills,  Sec.  33;  Leonard  v.  Mason, 
1  Wend.  522. 

"  Every  indorsement  of  a  bill  may  be  considered  as  a  new 
bill,  drawn  by  the  indorser  on  the  acceptor  in  favor  of  the 
payee."  (Payee  under  the  indorsement  must  be  under- 
stood.) Van  Staphorst  v.  Pearce,  4  Mass.  258;  same  point 
in  Heylyn  v.  Adamson,  2  Burr.  669. 
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Now  the  reason  of  that  doctrine  is,  not  that  the  face  of 
the  paper  is  a  bill  of  exchange,  but  that  the  indorsement  is 
a  direction,  or  an  order,  to  the  drawee  to  pay  the  amount — 
the  sum  of  money — expressed  in  the  bill,  to  the  person,  or 
his  order,  who  may  be  named  in  the  indorsement.  The 
same  reason  applies  if  that  direction  or  order  applies  to  the 
sum  expressed  on  the  other  side  of  any  paper,  provided  it 
is  clear  that  sum  is  adopted  in  the  direction  or  order. 

And  it  is  only  because  the  indorsement  by  the  appellants 
is  a  bill  of  exchange  that  the  second  indorser  of  the  paper 
can  sue  the  first  indorser. 

If  it  were  not  a  bill  of  exchange  the  law  merchant  would 
not  apply  to  it,  and  being  not  a  promise  or  agreement  to 
pay,  or  an  acknowledgment  of  indebtedness,  the  statute 
does  not.  Peoria  &  O.  R  E.  v.  Neill,  16  111.  269;  Clifford 
V.  Keating,  2  Scam.  250. 

And  to  charge  the  appellants  as  drawers,  the  bill  must 
have  been  presented  for  payment,  and  notice  of  non-payment 
given  according  to  the  law  merchant,  which  we  need  not 
repeat.    Montelius  v.  Charles,  76  111.  303. 

But  holding  as  we  do  that  the  instrument  is  a  bill  of  ex- 
change, the  point  that  the  appellants  are  discharged  was  not 
made  below,  where  perhaps  it  might  have  been  answered  by 
evidence;  nor  is  the  point  made  in  this  court.  People  v. 
Hanson,  150  111.  122. 

The  judgment  is  affirmed. 

Mb.  Justiob  Oabt  on  behbabino. 

We  did  not  treat  the  appellants  fairly  in  the  original 
opinion.  The  instructions  refused,  there  copied,  do  raise 
questions  on  diligence  and  delay;  but  as  it  was  clear  that 
the  discovery  that  the  indorsement  by  the  appellants  was  a 
bill  of  exchange  was  our  own,  we  held  that  the  point  of 
discharge  of  the  drawer  of  such  a  bill,  by  negligence  of  the 
holder,  was  not  made  on  the  trial,  where  nobody  thought  of 
a  bill  of  exchange. 

This  is  equivalent  to  holding  that  if  a  party  takes  a  right 
position,  but  does  not  sustain  it  by  aligning  the  right  reason 
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for  his  position,  then  his  positidn  is  bad,  which  holding  al- 
lows no  margin  for  the  superior  wisdom  of  the  court  to 
work  upon. 

That  our  form  of  argument  was  not  in  the  brief  of  the 
appellants  is  unimportant.  Yager  v.  Palmer,  86  111.  597, 
601. 

This  point  is  omitted  in  the  syllabus  of  that  case. 

We  ought  at  first  to  have  reversed  the  judgment  and 
manded  the  cause,  and  therefore  do  it  now. 

Reversed  and  remanded. 

Shepabd  J.)  dissents. 


Orland  D.  Orvis  v.  Sophia  Z.  Waite. 

1.  CohtkjlCts— Purchase  of  Stock^Optian  to  Betum^Qffer  to  Re- 
turn.— Where  a  person  buys  stock  in  an  incorporated  company,  with 
an  option  to  return  the  same  to  the  vendor  within  a  stated  time,  and  be 
paid  a  fixed  sum  therefcn*,  an  actual  return  or  offer  to  return  the  stock 
is  necessary  before  suing  on  the  contract.  Leaving  the  same  at  a  bank 
and  notifying  the  vendor  is  not  sufELcient. 

Affsnmpsit,  on  the  contract  stated  in  the  opinion  of  the  court  Appeal 
from  the  Superior  Ck>urt  of  Cook  County;  the  Hon.  Jambb  Goggin, 
Judge,  presiding.  Submitted  at  the  March  term,  1895,  of  this  court 
and  affirmed.    Opinion  filed  May  16, 1895. 

Dow,  Walker  &  Walkkb,  attorneys  for  appellant. 
Gborgb  B.  Powkb,  attorney  for  appellee. 

Me.  Justice  Gary  delivered  the  opinion  of  the  Court. 

This  suit  is  by  the  appellee  against  the  appellant  to 
recover  upon  a  writing  as  follows : 

"  Chicago,  Sept.  25, 1863. 

Whereas,  Sophia  Z.  Waite  has  this  day  purchased  twenty- 
five  (25)  shares  of  stock  in  the  company  known  and  called 
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the  *  Orvis  Brothers'  Down  Draft  Furnace  Company,'  and 
twenty-five  (25)  shares  of  stock  in  the  company  known  and 
called  the  '  Orvis  Steel  Arch  Furnace  Company,'  which 
stock  is  represented  by  certificates  issued  to  Sophia  Z.  Waite 
numbered  *  69 '  and  '  37,'  respectively,  and  dated  September 
25.,  1893.  Now,  in  consideration  of  one  thousand  (1,000) 
dollars  paid  for  said  above  named  certificates,  I,  Orland  D. 
Orvis,  do  hereby  covenant  and  agree  and  by  this  instrument 
do  bind  myself,  my  heirs  and  assigns,  to  pay  to  Sophia  Z. 
Waite  one  thousand  (1,000)  dollars  and  interest  thereon  at 
six  per  cent  per  annum,  in  one  year  from  this  date,  pro- 
vided said  Sophia  Z.  Waite  shall  elect  to  return  to  me  said 
stock  certificates  for  fifty  shares,  at  any  time  previous  to 

September  25,  1894. 

Orland  D.  Obvis." 

Before  the  year  was  out  the  appellee  caused  the  stock  cer- 
tificates to  be  left  at  the  First  National  Bank  of  Chicago, 
and  notices — the  contents  of  which  are  not  shown  by  the 
record — ^were  sent  by  the  bank  to  the  appellant. 

October  4,  1894,  the  appellant  wrote  to  the  husband  of 
the  appellee  that  "  I  have  failed  to  be  prepared  to  meet  my 
obligation  to  Mrs.  Waite  at  maturity,  but  for  good  and  suffi- 
cient reasons  which  you  are  already  familiar  with,  I  have 
thus  far  been  unable  to  do  so." 

And,  October  11, 1894,  that  he  expected  soon  to  make  some 
arrangement  ^^  which  will  enable  me  to  settle  my  obligations 
to  Mrs.  Waite."  Tiiese  letters  are  acknowledgments  by  the 
appellant — when  read  in  connection  with  the  circumstances 
--ol  his  obligation  to  pay  her  for  the  stock,  but  they  are  no 
more.  No  facts  are  stated  in  them,  nor  did  the  appellee  act 
upon  them  so  as  in  any  way  to  change  her  position  in  con- 
sequence of  them.  It  is  safe  to  say  that  if,  without  the  let- 
ters, the  appellee  had  no  cause  of  action,  the  letters  did  not 
give  her  any. 

The  privilege  or  option  to  her  by  the  words  "  provided 
said  Sophia  Z.  Waite  shall  elect  to  return  to  me  'said  stock 
certificates,"  was  not  secured  by  any  merely  mental  election  ^ 
on  her  part. 
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An  a3tual  return  or  offer  to  return  the  certificates  was 
necessary.  Com.  Dig.  C.  58;  C,  M.  &  St.  P.  Ky.  v.  Hoyt, 
37  111.  App.  64. 

And  if  the  notices  from  the  bank  were  for  the  appellant 
to  come  for  the  certificates — which  is  probable — such  notices 
were  not  enough.  Wright  v.  Gardner,  66  III.  94;  Sanborn 
V.  Benedict,  78  111.  309. 

Her  declaration  alleged  that  September  25,  1894,  she  ten- 
dered the  ^' fifty  shares  of  stock  and  demanded  the  said 
$1,000,  but  that  appellant  refused  to  accept  and  pay; "  of 
which  allegation  there  was  no  proof,  not  e^en  any  attempt 
to  prove  it.  The  peremptory  instruction  to  find  a  verdict 
for  the  appellee  was  erroneous. 

This  is  not  the  first  case  before  us  in  which  an  unanswer- 
able defense  is  not  alluded  to.  Smith  v.  Campion,  46  HI. 
App.  501;  Oliver  v.  Gerstle,  No.  5608,  this  term. 

The  judgment  is  reversed  and  the  cause  remanded. 


Corn  Exchange  Bank  of  Chicago^  Charles  B.  Foote  and 
Lewis  £•  Gary  v.  William  F.  Bockwell  et  al. 

1.  CRKDrroRS— Foreiflm  and  Dome9tic^Preference$.'^The  State  owes 
a  duty  to  its  citizena  to  protect  tl^em  against  the  removal  from  its  juris- 
diction of  the  property  of  insolvent  foreign  corporations,  by  foreign 
receivers  thereof,  until  the  just  claims  of  its  own  citizens  have  been 
satisfied. 

2.  Same — Foreign  Creditor  Obtaining  Judgment  in  Illinois, — ^Where 
a  foreign  creditor  brings  suit  and  obtains  a  judgment  in  the  courts  of 
this  State,  files  his  biU  and  procures  the  appointment  of  a  receiver,  the 
courts  of  this  State  wiU  afford  him  the  same  remedies  as  to  a  residoit 
creditor. 

3.  Receivers — Foreign  and  Domestic, — ^There  is  no  difference  in 
principle  between  a  case  where  a  foreign  receiver  claims  against  a  domes- 
tic creditor,  and  one  where  the  receiver  is  appointed  in  this  State  ancil- 
lary to  or  in  aid  of  a  foreign  receivership. 

Creditor's  Bill.— Appeal  from  the  Superior  Court  of  Cook  County;  tho 
Hon.  William  G.  Ewinq,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  189o.  Reversed  with  directions.  Opinion  filed  May  16, 
1895. 
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Statement  of  the  Case. 

The  F.  J.  Kaldenberg  Company  was  a  Hew  York  corpo- 
ration, with  its  principal  office  and  place  of  business  in  New 
York  City,  and  having  a  branch  store  and  business  in  the 
city  of  Chicago. 

Frederick  J.  Kaldenberg  was  its  president. 

On  April  18,  1893,  said  Frederick  J.  Kaldenberg  jBled  his 
bill  against  said  corporation,  in  the  Superior  Court  of  Cook 
County,  setting  forth  the  nature  of  the  business  of  said  cor- 
poration, and  the  places,  including  Chicago,  where  it  was 
carried  on,  and  that  its  stock  of  goods  in  Chicago  was  of  the 
value  of  $15,000;  that  the  corporation  had  failed,  and  was 
insolvent  and  unable  to  pay  its  debts,  of  which  several 
thousand  dollars  were  owing  in  Chicago;  that  suits  had 
been  begun  against  it,  and  in  order  to  protect  its  property 
for  the  benefit  of  its  creditors  and  stockholders,  the  com- 
plainant, with  three  other  persons,  constituting  a  majority  of 
its  trustees,  instituted  proceedings  in  the  Supreme  Court  of 
New  York  for  the  appointment  of  a  receiver,  the  distribu- 
tion of  its  property  and  assets  among  its  creditors  and  stock- 
holders, and  for  its  dissolution  and  the  winding  up  of  its 
aflfairs;  that  on  April  7, 1893,  a  receiver  of  the  property  of 
said  corporation  was  appointed  by  said  New  York  court, 
who  qualified  and  at  once  took  possession  of  the  property 
and  assets  of  the  corporation  in  New  York  and  wherever  the 
same  could  be  reached  by  him,  and  that  he,  by  an  agent 
duly  authorized  by  him,  took  actual  possession  of  the  store, 
property  and  effects  in  Chicago;  that  on  April  14,  1893, 
while  said  receiver  was  so  in  possession  by  his  agent,  of  the 
Chicago  property,  the  appellant  bank  sued  out  a  writ  of  at- 
tachment upon  an  indebtedness  of  $1,000,  and  the  sheriff  of 
Cook  county,  under  the  attachment  writ  issued  in  said  suit, 
immediately  took  possession  of  said  store  and  property  in 
Chicago,  and  holds  the  same,  and  excludes  therefrom  the 
agent  of  said  receiver;  that  other  creditors  have  threatened 
to  bring  attachment  suits  and  levy  upon  the  same  property, 
etc.;  and  prayed  for  the  appointment  of  a  receiver,  "  and 
that  such  receiver,  when  appointed,  shall  be  authorized,  at 
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the  proper  time,  to  account  to  and  act  in  conjunction  with 
the  receiver  heretofore  appointed  by  the  Supreme  Court  of 
New  York,  to  the  end  that  the  affairs  of  said  corporation 
may  be  finally  and  properly  wound  up  by  that  court." 

The  corporation  alone  was  made  a  party  defendant,  and, 
on  the  same  day  the  bill  was  filed,  it  entered  its  appearance 
and  consented  to  the  appointment  of  a  receiver,  which  was 
at  once  done  and  the  receiver  at  once  qualified. 

By  the  order  of  appointment,  the  receiver  was  appointed 
^^  for  all  of  the  property  and  effects  of  the  said  defendant 
company  situated  and  being  within  the  State  of  Illinois;" 
and  it  was  therein  further  ordered  that  the  sheriff  of  Cook 
county,  with  the  consent  of  the  attaching  creditor,  should 
turn  over  to  the  receiver  so  appointed  all  the  property  seized 
by  him,  on  April  14,  1893, ''  upon  the  condition  that  ail 
property  so  turned  over  or  the  proceeds  thereof,  shall  be  in 
the  receiver's  hands  in  all  respects,  and  as  fully,  and  to  the 
same  extent  subject  to  the  lien  and  hold  of  the  attachment 
begun  by  Foote  in  the  Circuit  Court,  as  if  said  property  had 
not  been  turned  over,  the  intent  hereof  being  that  said  at- 
tachment and  the  lien  and  hold  thereof  shall  follow  said 
property  into  said  receiver's  hands." 

On  the  same  day  the  order  was  entered,  consent  was  given 
by  the  attaching  creditor,  and  the  attached  property  was 
turned  over  by  the  sheriff  to  the  receiver. 

It  seems  that  the  attachment  suit  mentioned  in  the  order 
as  having  been  begun  by  Foote  (one  of  the  appellants),  was 
the  same  suit  mentioned  in  the  bill  as  having  been  begun  by 
the  appellant  bank,  the  bank  being  the  real  owner  of  the 
claim  upon  which  the  suit  was  based. 

The  banking  business  of  the  corporation,  in  Chicago,  had 
been  done  with  the  appellant  bank,  and  said  attachment 
suit  was  upon  a  check  for  $1,000,  which  had  been  deposited 
with  the  bank  in  the  usual  course  of  business,  and  payment 
refused. 

The  appellant  bank  also  held,  at  the  same  time,  four 
notes  aggregating  $8,000,  made  by  the  said  Kaldenberg 
corporation,  payable  to  the  order  of  the  bank  for  loans  or 
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renewals  of  loans,  all  of  which  notes  matured  in  April  and 
Mav,  1893. 

On  Juue  17,  1893,  an  attachment  suit  against  the  corpo- 
ration was  begun  on  said  four  notes,  in  the  name  of  the  ap- 
pellant, Lewis  £.  Gary,  to  whom  the  bank  had  assigned  the 
notes  without  consideration,  for  that  purpose,  and  on  the 
same  day  the  writ  was  delivered  to  the  sheriff,  who  made 
return  thereon,  omitting  signature,  as  follows : 

"  No  property  of  the  within  named  defendants  found  in 
my  county  subject  to  levy  this  19th  day  of  June,  1893.  All 
of  the  property  that  was  attached  by  me  on  former  attach- 
ment writ  was  delivered  to  the  Chicago  Title  and  Trust 
Company,  receiver,  on  or  about  the  14th  day  of  June,  1893. 
The  within  named  defendants  not  found  in  my  county." 

It  is  conceded  that  it  was  an  error  of  the  sheriff  to  state 
the  14lh  day  of  June  as  the  date  when  the  property  was 
turned  over,  and  that  it  should  have  been  stated  as  the  14th 
day  of  April. 

Both  attachment  suits  were  in  the  Circuit  Court;  service 
in  each  caese  was  had  by  publication;  the  two  causes  were 
consolidated  and  judgment  by  default  against  the  corpora- 
tion was  entered  July  14, 1893,  in  the  Foote  suit  for  $1,014, 
and  in  the  Gary  suit  $8,103  and  costs  in  each,  and  reciting 
inter  alia  in  -the  judgment  as  abstracted  as  follows : 

"That  after  the  levy  of  the  Foote  writ  the  Superior 
Court  appointed  a  receiver,  as  hereinabove  stated,  and  did 
at  the  same  time  enter  the  order  upon  the  sheriiF  herein- 
above stated,  to  (uni  over  the  attached  property,  and  that 
the  sheriff  did  so  do;  finding  that  said  two  attachments 
were  the  only  ones  against  said  defendant  in  that  court,  and 
that  the  judgments  therein,  being  rendered  together  at  the 
same  term  were,  by  the  attachment  act,  placed  on  the  same 
footing  as  to  satisfaction  out  of  proceeds  of  property  at- 
tached; and  ordering  that  the  plaintiffs  be  given,  and 
thereby  giving  them  permission  and  authority,  by  such  pro- 
ceedings in  the  Superior  Court  as  they  might  think  proper, 
to  obtain  satisfaction  of  said  judgments  out  of  the  property 
turned  over  by  the  sheriff  to  the  receiver,  or  its  proceeds; 
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and  that  said  plaintiffs  share  pro  rata  in  any  moneys  real- 
ized by  such  proceedings." 

A  petition  by  appellants  Foote  and  Gary,  subsequently 
amiended  by  joining  the  appellant  bank  therein,  was  filed  in 
this  cause,  setting  up  the  last  recited  judgments  and  the 
previous  proceedings  in  the  attachment  suits  and  in  this 
cause,  and  showing  that  the  debts  upon  which  said  attach- 
ments and  judgments  were  based,  were  contracted  at  Chi- 
cago in  the  course  of  the  banking  business  done  by  the  cor- 
poration with  the  bank,  in  reliance  by  the  bank  upon  the 
corporation's  assets  in  its  branch  business  at  Chicago,  and 
setting  up  that  the  bank  is  an  Illinois  corporation  doing 
business  in  Chicago;  that  in  equity  the  debts  have  always 
belonged  to  the  bank,  and  that  appellants  are  the  only  local 
creditors  of  the  corporation,  and  claiming  that  the  receiver- 
ship here  is  of  no  validity  against  appellants'  rights  as  Illi- 
nois creditors,  and  is  a  mere  device  to  protect  the  New  York 
receiver  and  the  corporation  against  creditors  in  this  'Statej 
and  claiming  all  of  the  fund  realized  from  the  sale  of  the  as- 
sets in  Illinois,  or  so  much  thereof  as  may  be  necessary  to 
satisfy  said  judgments. 

The  petition  of  the  appellants  was  answered  by  the  I'e- 
ceiver,  and  most,  if  not  all,  of  the  foreign  creditors  who 
had  proved  claims  against  the  estate  in  the  hands  of  the  re- 
ceiver, and  upon  a  final  hearing  and  decree,  claims  by  cred- 
itors of  the  corporation,  not  residents  of  Illinois,  and  mostly 
of  New  Fork,  exceeding  $125,000,  were  allowed  and  ordered 
to  prorate  in  the  balance  in  the  hands  of  the  receiver,  along 
with  the  appellant  on  its  judgment  in  Gary's  name  for 
$8,103,  and  one  other  claim  of  an  Illinois  creditor  amount- 
ing to  $12.  The  appellant  Foote  was,  by  the  decree,  given 
priority  over  the  other  creditors  to  the  extent  of  the  judg- 
ment in  his  name  belonging  to  the  bank,  amounting  with 
costs  to  $1,045.15. 

By  the  receiver's  report  he  held  $8,021.79,  less  receiver's 
and  attorney's  compensation,  as  the  net  proceeds  arising 
from  a  sale  of  all  the  property  in  Illinois  for  distribution. 

This  appeal  is  from  that  decree. 
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DuFEE,  JuBAH  &  WiLLARD,  attomevs  for  appellants. 
Appellees'  Brief,  John  W.  Burdettb,  Cratty  Bros.,  Mao- 

LAREN,  JaRVIS   &    CLEVELAND,  At1X)RNEYS. 

Parties  interested  or  having  rights  in  a  f  nnd  or  property 
in  the  custody  of  a  court  of  equity  for  administration  must 
seek  their  remedy  in  that  forum.  Creditors  can  not,  after 
equity  acquires  jurisdiction  of  the  fund  for  administration 
by  any  proceeding  at  law,  acquire  preferences.  Eussell  v. 
The  Chicago  Trust  &  Savings  Bank,  139  111.  638;  Roseboom 
et  al.  V.  Whittaker  et  al.,  132  111.  81;  Plume  &  Atwood  Mfg. 
Co.  V.  Caldwell,  136  111.  163;  Am.  &  Eng.  Enc.  of  Law,  Vol. 
20,  page  138. 

The  courts  of  this  State  are  open  alike  to  resident  and 
non-resident  creditors.  The  law  treats  all  creditors  alike 
who  invoke  the  action  of  our  courts  irrespective  of  residence. 
Rhawn  v.  Pearoe,  110  111.  350,  and  cases  cited;  Holbrook  v. 
Ford,  39  N.  E.  Rep.  1091;  Hibernia  Nat.  Bank  v.  Lacombe, 
84  K  T.  367. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the 
Court. 

"We  have  heretofore  held  that  the  State  owes  a  duty  to  its 
citizens  to  protect  them  against  the  i*emoval  from  our  juris- 
diction of  the  property  here  located  of  insolvent  foreign  cor- 
porations, by  foreign  receivers  thereof,  until  the  just  claims 
of  its  own  citizens  have  been  satisfied.  Hunt  v.  Gilbert,  54 
III.  App.  491. 

It  was  said  in  Heyer  v.  Alexander,  108  111.  385 : 

'*  It  is  not  just  or  fair  that  creditors  in  this  State  should 
be  compelled  to  go  to  a  foreign  State  to  receive  Sijpro  rata 
share  of  the  debtor's  property,  when  they,  perhaps,  extended 
credit  upon  the  faith  of  the  debtor's  property  in  this  State 
and  to  which  they  looked  for  payment."  See,  also,  Hol- 
brook V.  Ford,  153  111.  633. 

We  discern  no  difference  in  principle  between  a  case  where 
a  foreign  receiver  claims  against  a  domestic  creditor,  and 
one  where  the  receiver  is  appointed  in  this  State  ancillary 
to  or  in  aid  of  the  foreign  receivership. 
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The  case  of  Holbrook  v.  Ford,  aupra^  certainly  does  not 
lay  down  any  such  distinction.  There,  it  is  true,  the  judg- 
ment creditor  and  complainant  in  the  creditor's  bill  under 
which  the  receiver  was  appointed,  was  "  a  resident  of  New 
York,  but  he  brought  suit  and  obtained  judgment  in  Illinois, 
and  filed  his  bill  and  procured  the  appointment  of  a  receiver 
here."  (See  opinion  of  the  court.)  And  in  such  a  case  our 
courts  are  open  to  afford  the  same  remedies  to  non-resident 
as  to  resident  creditors. 

In  this  case  there  was  a  New  York  corporation  with  its 
principal  office  and  business  in  New  York^  a  branch  office 
and  business  and  assets  and  creditors  here,  a  receivership  in 
New  York,  of  that  corporation,  obtained  upon  the  applica- 
tion there  of  the  president  of  the  corporation,  who  was  also 
the  complainant  in  the  bill  for  a  receiver  here,  and  three  of 
his  associate  managers  of  the  corporation;  a  taking  posses- 
sion here  by  the  foreign  receiver  of  all  the  property  in  DU- 
nois  belonging  to  the  corporation,  a  dispossession  of  such 
receiver  by  the  sheriff  of  this  county  under  an  attachment 
by  a  creditor  citizen  of  this  State,  a  bill  filed  here  by  the 
same  president  of  the  corporation,  not  upon  a  judgment 
obtained  here,  nor  upon  any  allegation  even  of  being  a  cred- 
itor of  the  corporation,  but  solely  upon  allegations  of  the 
insolvency  of  the  corporation,  the  appointment  of  a  receiver 
in  New  York,  the  taking  possession  of  the  property  here 
by  such  receiver,  his  dispossession  by  the  sheriff  by  an  attach- 
ing creditor  here,  the  threats  of  other  suits  by  other  credit- 
ors here,  and  the  disability  of  protecting  creditors  generally 
and  stockholders,  and  praying  that  such  receiver  when 
appointed  shall  account  to  and  act  in  conjunction  with  the 
New  York  receiver  to  the  end  that  the  corporation's  affairs 
may  be  finally  wound  up  and  settled  by  the  New  York 
court. 

The  receiver  appointed  here,  upon  the  bill  so  filed  here, 
was  limited  by  the  order  of  appointment  to  assets  in  Illinois, 
and,  as  shown  by  the  report  of  the  receiver,  such  assets  con- 
sisted of  over  $22,000  in  property  seized  by  a  domestic  attach- 
ing creditor  and  turned  over  by  the  sheriff,  besides  accounts 
receivable  from  which  were  realized  over  $1,000. 
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After  realizing  upon  all  assets  here  and  paying  expenses 
allowed  by  the  court,  the  receiver  here  will  have  but  about 
$7,000  to  distribute.  A  little  over  $1,000  of  that  balance 
will  go  to  the  domestic  creditor  who  attached  in  the  interest 
of  the  appellant  bank  before  the  receiver  was  appointed 
here,  and  the  balance  will  be  distributed,  according  to  the 
decree,  among  New  York  creditors  whose  claims  for  over 
$125,000  have  been  proved  up  here,  and  the  two  other  domes- 
tic creditors,  one  for  $1,200,  and  the  other,  the  attaching 
creditor,  Gary,  for  the  use  of  the  appellant  bank  for  $8,103, 
whose  claims  were  proved  up. 

That  such  a  receivership  as  that  under  the  bill  in  this 
case  was  merely  ancillary  or  auxiliarj^  to  the  New  York 
receivership,  is  what  was  said  in  Nolbrook  v.  Ford,  supra. 
And  that  it  was  a  mere  device  to  attain  indirectlv  what 
could  not  be  attained  directly,  by  swallowing  up  the  assets 
here  which  had  furnished  the  reliance  upon  which  the  cor- 
poration had  obtained  credit  here,  in  favor  of  the  New  York 
receiver,  seems  very  plain  from  the  mere  statement  of  facts. 

We  do  not  think  it  can  be  done  successfully.  The  decree 
was  erroneous  in  requiring  the  appellants,  Gary  and  the 
bank,  to  prorate  with  the  foreign  creditors.  What  is  left 
is  insufBcient  to  pay  their  claims  in  fuU,  and  it  should  have 
been  given  to  them.  It  is  not  necessary  to  discuss  any  of 
the  other  questions  argued,  except  to  say  that  it  is  imma- 
terial whether  the  Gary  judgment  was  regularly  rendered 
or  not.  It  is  not  disputed  but  the  correct  amount  was 
included  in  the  judgment,  and  it  was  properly  allowable  as 
a  claim  against  the  estate  in  the  hands  of  the  receiver, 
whether  reduced  to  judgment  or  not.  The  court  had  juris- 
diction under  the  bill  that  was  filed  to  adjudicate  claims 
and  distribute  assets. 

The  decree  of  the  Superior  Court  will  therefore  be  reversed 
with  directions  to  order  the  receiver,  after  satisfying  the 
Fbote  judgment,  to  distribute  the  assets  remaining  in  its 
hands />ro  ra^  among  the  domestic  creditors  w^hose  claims 
were  allowed,  in  preference  to  the  foreign  creditors. 

If  anything  remains  over,  which  we  suppose  will  not  be 
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the  case,  thea  to  distribute  such  residue  ^o  rata  amon*^ 
the  foreign  creditors,  or  direct  it  to  be  accounted  for  to  the 
New  York  receiver  as  may  seem  proper.  Keversed  with 
directions. 

Opinion  by  Mr.  Pkesidino  Justice  Watebman. 

We  are  presented  in  this  case,  not  with  an  application  by 
a  foreign  receiver  to  take  assets  of  an  insolvent  out  of  this 
State,  but  with  the  simple  question  of  whether  citizens  of 
the  State  of  New  York,  when  they  come  into  the  courts  of 
this  State  and  appeal  to  them  for  relief,  are  entitled  to  all 
the  remedies  and  rights  of  citizens  of  this  State,  or  whether 
our  courts  will  discriminate  against  foreign  creditors  in 
favor  of  citizens  of  this  State. 

Time  was  when  a  "  stranger  in  a  strange  land,"  the  for- 
eigner, the  alien,  was  looked  upon  as  a  dangerous  creature, 
to  be  watched  and  plundered.  At  the  common  law  an  alien 
could  not  acquire  title  to  real  eetate  by  descent  or  by  mere 
operation  of  law;  an  alien  had  no  inheritable  blood  througli 
which  title  could  be  deduced.  By  the  statutes  of  Henry 
the  Eighth,  alien  artificers  were  prohibited  from  working 
for  themselves  in  the  kingdom  of  England,  and  all  leases  of 
houses  and  shops  to  them  in  England  were  declared  void. 
They  were  allowed  to  trade,  but  at  the  custom  house  had 
to  pay  higher  duties  than  other  people.  In  these  "  good 
old  times"  the  courts  discriminated  against  the  foreign 
creditor. 

It  was  then  believed  that  wealth  could  be  acquired  by 
prohibiting  the  export  of  gold  and  silver,  and  that  food 
could  be  made  abundant  and  cheap  by  limiting  the  price  at 
which  grain  should  be  sold. 

In  more  enlightened  days  in  civilized  countries,  most  if 
not  all  of  these  laws,  the  product  of  ignorance  and  barbar- 
ism, have  been  swept  away,  and  the  foreigner — the  alien — 
is  a  being  no  longer  either  feared  or  discriminated  against. 

The  Supreme  Court  of  this  State,  in  Rhawn  v.  Pierce  et 
al.,  110  111.  350,  speaking  of  the  case  of  Hibernian  National 
Bank  v.  Lacomber  et  al.,  84  N.  Y.  3G7,  said  that  in  that 
case  "  the  attaching  creditors,  regardless  of  their  residence 
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had  the  right  to  enforce  the  collection  of  a  debt  in  the  State 
of  New  York  upon  an  equal  footing  with  persons  resident  in 
the  State  of  New  York.''  We  regard  this  as  the  correct 
doctrine. 

Under  our  laws,  the  courts  of  this  State  are  open  alike  to 
the  citizens  of  every  State  for  the  enforcement  of  legal 
rights,  and  when  a  non-resident  invokes  the  aid  of  our 
courts  to  enforce  a  legal  right,  interstate  comity  does  not 
demand  that  our  courts  should  give  the  laws  of  another 
State  extra-territorial  effect  here,  and  adopt  their  laws  in 
the  administration  of  justice. 

And  in  Holbrook  v.  Ford,  39  N.  E.  1091,  the  court  said: 
**  But  non-resident  creditors  have  the  same  right  to  pursue 
the  remedies  prescribed  by  our  laws  for  the  collection  of 
debts  as  resident  creditors.  Once  properly  in  court  and 
accepted  as  a  suitor,  neither  the  law,  nor  court  administer- 
ing the  law,  will  admit  any  distinction  between  the  citizen 
of  its  own  State  and  another."  See,  also,  Chaffee  v.  Fourth 
National  Bank,  71  Me.  514;  Sturtevant  v.  A'rmsby  Co.,  New 
Hampshire,  1891;  Reynolds  v.  Alden,  136  U.  S.  350;  Wilcox 
v.  Silver  Plate  Co.,  123  Ind.  477;  Sheldon  v.  Blauvelt,  29  S. 
C,  453;  Strieker  v.  Tingham,  35  Ga.  176. 

If  the  Superior  Court  has  any  doubt — ^it  would  seem  there 
can  be  none — that  the  Illinois  creditors  will  be  permitted  to 
have  and  share  in  the  proceeding  in  New  York  equally, 
pro  rata^  with  New  York  creditors,  it  might  retain  the  fund 
until  such  question  is  determined;  but  otherwise  all  cred- 
itors, foreign  and  domestic,  should  share  j>ro  rata  in  the 
fund  to  be  distributed  here. 


F.  Sirelimaii  and  J.  Banmruk  v.  West  &  South  Towns 
Street  Railway  Co.^  Chicago  General  Street  Rail- 
way Co.^  City  of  Chicago  and  J.  Y.  MacAdam. 

Josepli  Shlma  v.  Same. 

1.  Pleadings  —  Fa^idi^y  of  OrdtTtancM.— AUegations  concerning 
fundamental  facts  upon  which  the  validity  of  an  ordinance  depends 
must  be  more  precise  and  certain  than  to  show,  upon  mere  in/ormation 
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and  belief,  what  may,  under  such  an  allegation,  have  its  existence  only: 
and  the  rule  that  all  allegations  will  be  most  strongly  construed  against 
the  pleader,  lias  especial  application  wlien  the  validity  of  the  act  of  a 
public  corporation  like  a  city,  is  involved. 

3.  Cities  and  Villaoks— Determining  the  Sufficiency  of  Petitions  for 
Public  Improvements, — In  determining  the  sufficiency  of  a  petition  for 
a  public  improvement,  a  city  council  acts  in  a  quasi  judicial  character, 
and  its  judgment  upon  the  sufficiency  of  the  petition,  in  the  absence  of 
allegations  of  fraud,  will  not  be  inquired  into  by  the  courts  upon  the  ap- 
plication of  a  private  person. 

8.  Dauaoes— Public  Improvements — Remedy  af  Law. — ^If  a  person  is 
damaged  by  a  public  improvement  his  remedy  is  at  law  and  not  in 
equity. 

Bill  to  Eivfoln  the  Building  of  a  Street  Railway.— Appeal  from  the 
Circuit  Court  of  Cook  County;  the  Hon.  Edicund  W.  Burke,  Judge, 
presiding.  Heard  in  this  court  at  the  March  term,  1895.  Affirmed. 
Opinion  filed  May  16,  1805. 

J.  G.  Kral  and  Condee  &  Bose,  for  appellants  Kirchman 
and  fiaumruk;  Charles  B.  Pavlicek  and  Cohrs  &  Green, 
for  appellant  Shima. 

Peck,  Miller  &  Starr,  attcwmeys  for  appellees. 

Mr.  Presiding  Justice  Shepard  deuysrkd  the  opinion 
OP  THE  Court. 

The  bills  that  were  filed  in  these  twocaases  in  the  Circuit 
Court,  present  substantially  the  same  questions  upon  the 
appeals  from  the  orders  there  entered  sustaining  general 
demurrers  and  dismissing  the  bills  for  want  of  equity,  and 
for  convenience'  sake  we  will  consider  both  cases  together, 
as  appears  to  have  been  done  below. 

Both  bills  attack  the  same  ordinance  of  the  city  of  Chi- 
cago upon  substantially  the  same  grounds,  and  seek  relief 
by  way  of  injunction  against  the  appellees,  from  construct* 
inof  their  railways  in  and  along  certain  specified  streets, 
under  the  authority  of  said  ordinance.  The  ordinance,  the 
validity  of  which  is  attacked,  was  passed  by  the  city  coun- 
cil on  April  5,  1893,  and  the  complainants  in  both  bills  were 
separate  owners  of  certain  separate  lots  abutting  respectively 
upon  certain  of  the  streets  therein  named. 

The  two  principal  objections  to  the  validity  of  the  ordi- 
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nance  are,  that  the  ordinance  is  void,  first,  because  passed 
without  the  necessary  petition  by  the  owners  of  the  land 
fronting  on  the  streets  in  question,  as  required  by  para- 
graph 90,  Sep.  1,  Art  V,  Chap.  24,  Rev.  Stat.  111.,  entitled 
Cities,  Villages  and  Towns;  and  second,  because  passed 
without  the  necessary  notice  having  been  first  given  of  the 
time  and  place  of  presenting  the  petition  to  the  council,  as 
required  by  Sec.  3,  Chap.  66,  Revised  Stat  III.,  entitled 
Horse  and  Dummy  Railroads. 

The  ordinance  was  set  forth  and  made  a  part  of  each  of 
the  bills,  and  on  its  face  conferred  the  authority  upon  the 
appellees  to  do  the  acts  complained  of. 

The  powers  of  the  city  council  in  cities  organized  under 
the  act  entitled  Cities,  Villages  and  Towns,  as  finally 
amended  March  30,  1887,  are,  so  far  as  the  questions  here 
involved  are  concerned,  contained  in  paragraphs  9,  24  and 
90,  of  Sec.  1,  Art.  V,  Chap.  24,  Rev.  Stat.,  above  referred  to. 
It  has  been  held  that  the  provisions  of  paragraph  90  consti- 
tute a  limitation  upon  the  powers  granted  by  paragraphs  9 
and  24.  Hunt  v.  C.  H.  &  D.  Ry.  Co.,  121  111.  638;  Tibbitts 
V.  Street  Ry.  Co.,  153  111.  147;  same  case,  54  111.  App.  180. 

And  it  was  held  in  Metropolitan  City  Ry.  Co.  v.  Chicago, 
96  111.  620,  which  was  the  case  of  a  municipality,  as  trustee 
for  the  public,  asking  substantially  the  same  relief  which  is 
sought  by  these  complainants  in  their  capacity  of  private 
persons,  that  the  notice  required  by  Sec.  3,  Chap.  66,  Rev. 
Stat.,  aforesaid,  to  be  published,  was  essential  to  the  valid- 
ity of  an  ordinance  of  this  kind. 

The  allegations  concerning  the  lack  of  publication  of 
notice  of  the  time  and  place  of  presenting  the  petition  for 
the  passage  of  said  ordinance  are  made  upon  ^^  information 
and  belief "  only;  it  is  not  even  averred  that  the  complain- 
ants are  informed  and  believe,  and  upon  such  information 
and  belief,  state  and  charge  the  fact  to  be,  that  no  notice  was 
given. 

Allegations  concerning  fundamental  facts  upon  which  the 
validity  of  municipal  ordinances  depend,  must  be  more  pre- 
cise and  certain  than  to  show  upon  mere  information  and 
belief  what  may,  under  such  an  allegation,  have  its  exist- 
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ence  in  bare  rumor  only,  and  the  rule  that  all  allegations 
will  be  most  strongly  construed  against  the  pleader  has 
especial  application  where  the  validity  of  the  act  of  a  pub- 
lic corporation,  like  a  city,  is  involved. 

It  is  made  to  appear  by  the  allegations  of  both  bills  con- 
cerning the  lack  of  necessary  petitions  by  the  owners  of 
land  fronting  upon  the  streets  in  question,  that  petitions  by 
such  owners  for  the  passage  of  the  ordinance  were  presented 
to  the  city  council,  but  it  is  alleged  that  such  petitions  were 
insufficient  in  not  including  a  majority  in  measurement  of 
frontage  owners,  and  for  other  less  material  reasons. 

It  is  not  alleged  that  any  fraud  was  practiced  upon  either 
the  council  or  the  property  owners  in  the  matter  of  the  pe- 
titions that  were  presented.  All  that  is,  in  effect,  alleged 
is  that  the  petitions  were  insufficient;  on  account  of  the  de- 
ficiencies stated. 

Now,  we  have  held  that  in  determining  the  sufficiency  of 
such  petitions  the  city  council  acts  in  a  quasi  judicial  char- 
acter. Tibbitts  v.  Strebt  Ry.  Co.,  54  111.  App.  180;  North 
Chicago  Street  Ry.  Co.  v.  Cheetham  (No.  5516  this  term). 
And  that  being  the  rule,  its  judgment  upon  the  fact  of  the 
sufficiency  of  the  petition  before  it,  in  the  absence  of  allega- 
tions of  fraud,  will  not  be  inquired  into  by  the  courts  upon 
the  application  of  a  private  person,  who,  if  he  be  damaged, 
has  a  clear  remedy  at  law  for  all  the  injury  he  may  sustain 
throu2:h  the  imposition  upon  the  surface  of  the  street  of  an 
additional  use  by  the  public. 

The  reasons  for  not  interfering  in  such  cases  are,  for  the 
purpose  of  this  opinion,  sufficiently  stated  in  the  Tibbitts 
case,  siipra^  and  need  not  be  relocated.  We  refer  also  to 
Stewart  v.  Chicago  General  Street  Ry.  Co.  (Na  5561)  filed 
this  term. 

It  is  unnecessary  to  comment  upon  the  other  points  argued, 
for  they  all  depend  in  substance  upon  those  that  we  have 
noticed,  except  that  of  laches  in  filing  the  bills,  and  upon 
that  we  refer,  also,  to  the  Tibbits  case,  «i(/>ra,  wherein  the 
delay  was  even  less  than  in  these  cases. 

The  decree  of  the  Circuit  Court  in  each  of  the  causes  is 
affirmed. 
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Consamers'  Pare  Ice  Company  y.  Robert  E.  Jenkins^ 
Assignee  of  the  Consolidated  Ice  Machine  Company. 

1 .  Damages — Prospective  Profits. — Calculations  as  to  prospective  prof- 
its in  other  enterprises  in  which  a  party  plaintiff  would  have  engaged 
had  his  contract  with  the  defendant  been  fulfilled,  are  too  remote  to 
form  the  basis  of  damages  occasioned  by  the  breach  of  the  contract. 

2.  Same — Failure  to  Supply  a  Machine. — ^The  damage  for  a  failure 
to  supply  a  machine  is  the  value  of  the  use  of  it. 

3.  Prospective  Profits— iVb<  Recoverable  as  Damages.—V^hen  a 
party,  being  about  to  embark  in  a  new  business,  is  wrongfully  prevented 
by  anotlier,  he  can  not  recover  expected  profits  because  there  can  be 
nothing  to  show  that  such  profits  would  have  been  made. 

4.  Inter^t — On  Instruments  in  Writing. — It  is  proper  to  allow  in- 
terest upon  a  balance  due  upon  a  written  contract  for  the  furnishing  of 
an  ice  machine;  such  a  contract  is  an  instrument  in  writing  within  the 
meaning  of  the  statute. 

Assnmpslt. — ^Breach  of  contract.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon«  Richard  W.  Clifford,  Judge,  presiding.  Heard 
in  this  court  at  the  March  term,  1895.  Affirmed.  Opinion  filed  May 
16,  18d5. 

Appellant's  Brief,  Barnum,  Humphrey  &  Barnum, 

Attorneys. 

A  party  injured  is  entitled  to  recover  all  his  damages, 
including  the  gains  prevented  as  well  as  losses  sustained, 
and  this  rule  is  subject  to  but  two  conditions :  the  damages 
must  be  such  as  may  fairly  be  supposed  to  have  entered  into 
the  contemplation  of  the  parties  when  they  made  the  con- 
tract, that  is,  must  be  such  as  might  naturall}*-  be  expected 
to  follow  its  violation,  and  they  must  be  certain  both  in 
their  nature  and  in  respect  to  the  cause  from  which  they 
proceed.  So  they  must  be  definite  and  certain  and  clearly 
consequent  upon  a  breach  of  the  contract.  Masterton  v. 
Mayor,  etc.,  7  Hill  61;  Griffin  v.  Colver,  18  N.  Y.  489;  Mes- 
more  v.  N.  Y.  Shot  &  I^ad  Co.,  40  N.  Y.  422;  2  Suther- 
land on  Damages,  432,  433;  Philadelphia,  etc.,  R.  R.  Co.  v. 
Iloyvard,  13  How.  307;  Fox  v.  Harding,  7  Cush.  552;  Sedg- 
wick on  Damages  (8th  Ed.),  Sec.  133,  and  cases  there  citecl; 
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Iladley  v.  Baxendale,  2«  E.  L.  &  Eq.  329,  9  Exc.  341; 
Hydraulic  E.  Co.  v.  McHaffie,  4  Q.  B.  Div.  670;  Harrow 
Spring  Co.  v.  Whipple  Harrow  Co.,  51  N.  W.  Rep.  197; 
Brownell  v.  Chapman,  51  N.  W.  Rep.  249. 

A\rhere  it  clearly  appears  that  the  defendant  has  inter- 
rupted an  established  business  from  which  the  plaintiff 
expected  to  realize  profits,  the  plaintiff  should  recover  com- 
pensation for  whatever  profits  he  makes  it  reasonaMy  cer- 
tain he  should  have  realized.S  Here,  as  elsewhere,  the  ques- 
tion is  one  of  fact  whether  the  profits  can  be  proved  with 
reasonable  certainty.  Sedgwick  on  Damages,  Sec.  182;  Law- 
rence V.  Hagerman,  56  111.  68;  Chapman  v.  Kirby,  49  111. 
211;  Dobbins  v.  Duquid,  65  111.  464;  Smith  v.  Wunderlich, 
70  111.  426. 

Where  one  party  agrees  with  another  to  put  in  place  cer- 
tain machinery,  which  the  first  party  agrees  and  guarantees 
shall  be  of  certain  qualities  and  possess  certain  capabilities, 
such  guaranty  will  be  treated  as  a  warranty,  and  its  non- 
fulfillment will  be  regarded  as  a  breach  of  warranty.  Under- 
wood et  al.  V.  Wolf,  131  111.  425. 

A  party  must  comply  with  the  terms  of  his  contract 
before  he  can  reap  its  reward.  Eldridge  v.  Rowe,  2  Gil.  91; 
Schwartz  v.  Saunders,  46  111.  18;  Dehler  v.  Held,  50  111. 
491;  Knickerbocker  L.  I.  Co.  v.  Seeleman,  83  IlL  446;  Fena- 
sylvania  Coal  Co.  v.  Ryan,  107  111.  226. 

Where  the  right  of  a  party  to  recover  under  the  contract 
is  doubtful,  and  is  contested  on  reasonable  grounds,  and  the 
amount  due  him  requires  to  be  adjudicated,  interest  is  only 
recoverable  after  the  right  of  the  party  to  recover  and  the 
amount  of  the  recovery  have  been  determined.  The  Isaac 
Newton,  1  Abb.  (Adm'r  R.)  588;  Shipman  v.  State,  44  Wis. 
458;  Thorndyke  v.  Wells  Memorial  Ass'n,  16  N.  E.  Rep. 

747. 

At  common  law  no  interest  was  allowed  in  cases  of  this 
character,  as  there  is  here  no  special  agreement  for  the  pay- 
ment of  interest.  Its  recovery,  in  this  State,  depends 
entirely  upon  the  statute,  and  if  it  is  not  authorized  by  the 
statute,  no  recovery  therefor  can  be  had.    Harts  v.  Fowler, 
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53  111.  App.  246;  Greenhood  v.  Town  of  La  Salle,  137  111. 
230;  Fowler  v.  Harts,  149  111.  592. 

The  interposition  of  a  defense  in  good  faith  can  not  be 
construed  into  a  withholding  of  money  by  an  unreasonable 
and  vexations  delay  of  payment.  Aldrich  v.  Dunham,  16 
111.  403;  West  Chicago  Alcohol  Works  v.  Sheer,  104  111.  586; 
County  of  Franklin  v.  Layman  et  al.,  145  111.  138. 

Appellsb's  Brief,  Tathaai  &  Webster,  Attorneys. 

Appellee  contended  that  as  to  the  allowance  of  interest, 
in  Downey  v.  O'Donnell,  92  111.  559,  it  was  held,  that  a  con- 
tract for  the  erection  of  a  building  was  an  instrument  of 
writing,  within  the  meaning  of  the  statute,  upon  which  in- 
terest was  properly  allowed,  and  that  there  is  no  distinction 
in  principle  between  a  contract  for  erecting  a  building,  and 
one  for  the  erection  of  an  ice  plant. 

In  any  case,  the  rule  contended  for  by  appellant  as  the 
measure  of  damages,  is  in  violation  of  all  the  authorities  in 
this  State  and  elsewhere.  It  is,  stated  succinctly,  the  esti- 
'  mated  profits  which  might  have  been  derived  from  sales 
which  mi^ht  have  been  made  of  ice  that  might  have  been 
manufactured,  if  the  machines  had  been  in  working  order 
at  the  respective  times  specified. 

The  practically  unanimous  consensus  of  authority  is 
against  the  contention  that  estimated  profits  form  a  proper 
basis  of  recovery  in  this  case.  Green  v.  Mann,  11  111.  613; 
.  Priestly  v.  KL'^A  C.  R.  R.  Co.,  26  111.  206;  Phelan  v.  An- 
drews,  52  111.  486;  Benton  v.  Fay,  64  111.  417;  Strawn  v. 
Coggswell,  28  111.  458;  Underwood  v.  Wolf,  131  111.  425; 
Frazer  v.  Smith,  60  111.  145;  Pennypacker  v.  Jones,  106  Pa. 
St.  237;  Howard  v.  S.  &  B.  Mfg.  Co.,  139  U.  S.  199:  Arctic 
Ice  Mach.  Mfg.  Co.  v.  Maryland  I.  Co.,  26  Atl.  Rep.  496;  S. 
C,  29  Atl.  Rep.  69;  Brownell  v.  Chapman,  51  N.  W.  Rep. 
249;  Hutchinson  Mfg.  Co.  v.  Peach,  51  N.  W.  Rep.  930. 

*'  Wheil  a  defendant  fails  to  furnish  machinery  for  a  new 
use,  he  can  not  be  held  to  compensate  plaintiff  for  the  prof- 
its he  might  have  made.  The  measure  of  damages  is  the 
ordinary  value  of  the  use  of  the  machine."  1  Sedgwick  on 
Damages  (8th  Ed.)  Sec.  183. 
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"  When  machinery  is  not  furnished  according  to  agree- 
ment the  measure  of  damages  is  the  value  of  the  use  of  it. 
Expected  profits  in  such  a  case  are  entirely  too  contingent." 
1  Sedgwick  on  Damages,  Sec.  190,  and  cases  cited;  Rogers  v. 
Bemis,  69  Pa.  St.  432;  Griflfen  v.  Colver,  16  N.  Y.  489. 

Messrs.  EjiriGiiT  &  Brown,  also  for  appellee. 

It  is  contended  that  the  question  as  to  what  damages  a 
party  can  recover  upon  a  breach  of  contract  for  the  sale  of 
machinery  has  been  settled  by  the  United  States  Supreme 
Court.  Howard  v.  Still  well,  139  U.  S.  199;  Cincinnati  S.  G. 
I.  Co.  V.  The  Western  S.  S.  Co.,  152  U.  S.  200.  In  which 
cases  it  is  held  that  prospective  profits  which  might  have 
been  realized  can  not  be  recovered. 

In  2  Greenleaf  on  Evidence,  Sec.  256,  in  speaking  of  what 
damages  might  be  recovered,  it  is  said :  ''  But  if  they  are  such 
as  would  have  been  realized  by  the  party  from  other  inde- 
pendent and  collateral  undertakings,  although  entered  into 
in  consequence  and  on  the  faith  of  the  principal  contract, 
then  they  are  too  uncertain  and  remote  to  be  taken  into  con- 
sideration as  part  of  the  damages  occasioned  by  a  breach  of 
the  contract."    See  also  Penny  packer  v.  Jones,  106  Pa.  St. 

237. 

In  Thompson  v.  Shattuck,  2  Mete.  615,  it  was  held  the 
profits  of  a  mill  depending  upon  the  repairs  of  a  dam  can 
not  be  recovered  in  an  action  for  failure  to  make  repairs. 

In  City  of  Chicago  v.  Huenerbein,  85  111.  594,  suit  was 
brought  for  overflow  to  plaintiff's  land,  and  it  was  held : 
*'  The  supposed  value  of  crops  which  might  have  been  raised 
was  too  remote  and  speculative." 

In  Chicago  City  Ry.  Co.  v.  Howison,  86  111.  215,  it  was 
held  that  profits  which  might  have  been  made  by  use  of  a 
railway  track,  were  too  speculative  and  uncertain  to  recover 
damages  upon  an  injunction  bond. 

In  Benton  v.  Fay,  64  111.  417,  it  was  held  that  no  evidence 
should  be  received  as  to  probable  profits  for  a  failure  to  com- 
ply with  the  contract  to  furnish  certain  machinery. 

In  Underwood  v.  Wolf,  131  111.  421,  it  was  held,  that  the 
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damages  for  breach  of  a  warrant  of  machinery  did  not  in- 
clude probable  profits  or  prosf)ective  gains. 

In  Frazier  v.  Smith,  60  111.  145,  it  was  held  that  prospect- 
ive gains  could  not  be  assessed  as  damages  unless  there  could 
be  shown  outstanding  contracts  to  be  performed,  and  it  was 
claimed  that  the  party  was  deprived  of  the  use  of  the  still 
for  two  months,  during  which  time  they  might  and  would 
have  manufactured  large  quantities  of  alcohol  from  which 
they  would  have  derived  great  gains.  It  was  held  that  that 
was  prospective  and  too  remote  to  be  an  element  of  damages. 

There  was  no  averment  of  declaration  in  that  case  that 
there  were  any  oustanding  contracts,  neither  is  there  any 
such  averment  in  the  pleadings  in  this  case. 

To  the  same  effect  is  Arctic  Ice  Mach.  Mfg.  Co.  v.  Mary- 
land Co.,  26  Atl.  Rep.  496. 

In  Brownell  v.  Chapman,  51  N.  W.  Rep.  249,  it  was  held 
that  a  party  could  not  recover  profit  which  might  have  been 
made  by  use  of  a  pleasure  boat  at  a  summer  resort. 

In  John  Hutchinson  Mfg.  Co.  v.  Pruch,  51  N.  W.  Rep. 
930,  it  was  held  that  a  party  could  not  recover  for  grain 
destroyed  in  testing  a  flour  mill  during  the  time  of  test,  and 
neither  could  it  recover  for  prospective  profits. 

In  Rogers  v.  Bemus,  69  Pa.  St.  432,  it  was  held  that  prob- 
able profit  for  the  manufacture  of  lumber  would  be  too  re- 
mote, contingent  and  speculative.  Griffin  v.  Colver,  16  N. 
Y.  489,  is  a  leading  case  in  the  United  States  upon  this  sub- 
ject, and  holds  that  a  party  could  not  recover  for  prospect- 
ive profits  that  might  have  been  made  by  use  of  certain 
machinery  for  sawing  and  planing  lumber  for  which  the 
engine  sold  in  that  case  was  intended  to  drive,  and  which 
the  plaintiff  knew  it  intended  to  drive.  See  also  the  case  of 
Jones  V.  Northrup,  7  Col.  1;  R.  R.  Co.  v.  Richards,  40  111. 
App.  560;  Hill  v.  Parsons,  110  111.  107;  Fox  v.  Harding,  7 
Cush.  516, 

Mb.  PREsmmo  Justice  Waterman  delivered  the  opinion 
OF  THE  Court. 

In  the  early  part  of  the  year  1890,  The  Consumers'  Pure 
Ice  Company  entered  into  a  written  contract  with  the  Con- 
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solidated  Ice  Machine  Company  by  which  the  latter  under- 
took for  the  sum  of  $90,000  to  build  and  complete  ready  for 
use,  in  the  IsLnguage  of  its  proposition  ''  one  of  our  most 
complete  and  latest  improved  one  hundred  and  twenty  ton 
ice  making  plants,  consisting  of  two  separate  and  distinct 
sixty  ton  ice  machines  and  appurtenances,  apparatus  and 
connections  therewith  in  accordance  with  the  following  spec- 
ifications, viz.:" 

The  plant  was  not  completed  at  the  specified  time,  and 
various  disagreements  grew  out  of  the  contract. 

The  Ice  Machine  Company  insisted  that  the  delay  was 
caused  by  the  Consumers'  Company,  that  extra  work  was 
done  for  it  upon  its  order,  and  demanded  payment.  A  con- 
siderable amount  had  been  paid  upon  the  contract  when  the 
Ice  Machine  Company  became  insolvent  and  appellee  was 
made  its  assignee. 

Appellant  and  appellee  being  unable  to  agree,  this  suit  to 
recover  a  balance  claimed  to  be  due  was  brought,  with  the 
result  of  a  finding  and  judgment  for  appellee,  the  trial  hav- 
ing been  by  the  court  without  a  jury.  The  following  state- 
ment by  the  court  appears  in  the  record: 

'^  In  this  case  the  finding  will  be  for  the  plaintiff  in  the 
sum  of  $40,425.  This  is  made  up  of  $4,000  extrlis,  interest 
for  three  years  and  one-half  at  five  per  cent  on  $31,000, 
$1,000  is  deducted  for  building  and  brick  in  changing  smoke 
stack  by  agreement  and  $8,000  for  delay." 

We  see  no  sufficient  reason  for  interfering  with  the  con- 
clusion of  the  court  as  to  the  $4,000  for  extras,  and  $1,000  for 
building  and  brick  in  changing  smoke  stack.  In  respect  to 
these  matters  the  questions  are  substantially  of  fact.  As  to 
the  $8,000  allowed  for  delay,  we  do  not  agree  with  appellant 
in  its  contention  that  the  proper  way  to  arrive  at  such  dam- 
age is  to  take  estimates  of  the  profits  that  could  have  been 
made  had  the  plant  been  completed  when  promised. 

No  method  much  more  likely  to  mislead  could  well  be 
devised.  Such  estimate  is  purely  conjectural.  A  thousand 
things  might  have  prevented  the  realization  of  the  profits 
sanguine  witnesses  estimate  could  have  seen.    Customers 
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may  fail  to  pay;  rivalry  may  cause  a  decline  in  price;  acci- 
dents may  suspend  business;  injuries  to  employes  or  stran- 
gers may  cause  loss;  dishonesty  may  sweep  away  funds. 

The  real  reason  why  estimates  of  profits  that  could  have 
been  made  is  not  the  proper  criterion  for  ascertaining  dam- 
ages in  such  a  case,  is  because  such  is  not  the  method  pointed 
out  by  the  law.  Calculations  as  to  prospective  profits  in 
other  enterprises  which  a  party  would  have  engaged  in, 
had  his  contract  with  a  defendant  been  fulfilled,  are  alto- 
gether too  remote  to  form  the  basis  of  damages  occasioned 
by  the  breach  of  such  contracts.  Fox  et  al.  v.  Harding 
et  al.,  7  Gushing  516;  2  Greenleaf  on  Evidence,  Sec,  256; 
City  of  Chicago  v.  Huenerbein,  85  III.  594;  Chicago  City 
Ky.  Co.  V.  Howinson,  66  111.  215;  Frazier  v.  Smith,  60  III. 
145;  Benton  v.  Fay,  64  111.  417. 

When  a  party  being  about  to  embark  in  a  new  business  is 
wrongfully  prevented  by  another,  he  can  not  recover  ex- 
pected profits,  for  there  is  nothing  to  prove  that  such  prof- 
its would  have  been  made.  1  Sedgwick  on  Dam.,  Sec.  183; 
Green  v.  Williams,  46  111.  206;  Hair  v.  Barnes,  26  111.  App. 
580. 

The  damage  for  a  failure  to  supply  a  machine  is  the  value 
of  the  use  of  it,  t.  «.,  what  could  such  a  machine  have  been 
rented  for;  what  would  the  rental  of  such  a  plaiit  be  worth. 
Sedgwick  on  Damages,  Sees.  183,  186. 

We  therefore  see  no  sufficient  reason  for  disturbing  the 
conclusion  of  the  court  that  the  sum  of  $31,000  was  due 
appellee,  three  and  a  half  years  prior  to  the  entry  of  judg- 
ment. 

As  to  the  allowance  of  interest  the  case  of  Downey  v. 
O^Donnell,  92  III.  559,  seems  to  a  majority  of  the  court  to 
conclusively  establish  the  right  to  recover,  upon  the  written 
contract,  interest  upon  whatever  sum  has  been  improperly 
withheld.     See,  also,  Morris  v.  Wifaux,  47  111.  App.  630. 

Appellant  has  had  the  use  of  this  plant  for  three  and  a 
half  years,  enjoyed  for  that  period  the  benefit  of  appellee's 
services  and  disbursements,  and  if  by  the  statute  interest  is 
given  in  sueh  case,  we  see  no  hardship  therein  to  appellant. 

The  judgment  of  the  Circuit  Court  is  therefore  affirmed. 
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Otto  Schanzenbach  t.  George  Brough. 

1.  Practicb — Taking  Eocceptions. — Exceptions  taken  to  the  action 
of  the  trial  court  in  admitting  or  rejecting  evidence,  must  be  specific 
and  show  clearly  what  was  excepted  to. 

2.  Services — Discharge  Without  JReaaonable  Cause — Measure  of 
Recovery, — Where  a  person  is  employed  at  a  stated  price  for  a  longer 
term  than  is  allowed  by  the  statute  of  frauds,  and  is  discharged  without 
cause  before  the  expiration  of  the  period  of  employment,  he  is  not  lim- 
ited in  his  recovery  to  the  price  fixed  by  the  contract,  but  may  recover 
wliat  his  services  are  really  worth. 

8.  iNSTRUCmoNS— Cowirary  Statements  out  of  Court. — ^An  instruc- 
tion stating  that  if  the  jury  "  find  from  the  evidence  that  the  plaintiff 
has,  on  another  occasion,  willfully  stated  or  sworn  that  he  was  the 
partner  of  the  defendant  during  and  for  the  time  for  which  he  now 
seeks  to  recover  wages  as  a  servant,  then  they  are  at  liberty  to  disre- 
gard his  testimony  in  this  trial  as  unworthy  of  belief,"  is  erroneous,  as 
it  omits  the  qualifications  as  to  corroboration. 

4.  Payment — Burden  of  Proof, — The  burden  of  proving  a  payment 
is  upon  the  party  making  it. 

Assumpsit  for  work,  labor  and  services.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Frank  Baker,  Judge,  presiding. 
Heard  at  this  court  at  the  March  term,  1895.  Affirmed,  Opinion  filcKi 
May  16,  1895. 

C.  A.  Fitch,  attorney  for  appellant. 
Thompson  &  Curtis,  attorneys  for  appellee. 

Mb.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  appellee  sued  the  appellant  for  wages  earned,  as  the 
appellee  testified,  under  an  employment  never  put  in  writ- 
ing, for  five  years  at  $5  per  day. 

The  appellant  admitted  the  employment  at  $5  per  day, 
but  only  by  the  day,  not  by  the  year,  week  or  month. 
The  appellant  claims  that  he  suffered  by  some  irregularities 
on  the  cross-examination  of  the  appellee,  but  the  language 
of  the  bill  of  exceptions  is  simply  at  the  end  of  each  of  sev- 
eral colloquies  between  court  and  counsel,  '*  exception  by 
counsel  for  defendant.''    This  is  nearer  to  what  is  necessary 
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than  was  the  case  in  Arcade  Co.  v.  Allen,  51  111.  App.  305, 
but  yet  does  not  show  what  the  appellant  excepted  to.  The 
opinion  of  Scofield,  J.,  in  East  St.  L.  R.  R.  v.  Conley,  49  111. 
App.  310,  is  instructive,  if  attentively  read. 

The  appellee  worked  for  the  appellant  from  March  10, 
1S90,  to  April  4, 1891,  and  as  appellant  testified,  was  paid 
$1,289.  That  would  leave  nearly  $400  due  to  the  appellee 
and  he  has  recovered  $609.64.  But  the  appellee  put  in  tes- 
timony that  services  of  the  character  that  he  rendered  were 
worth  from  $7  to  $10  per  day,  and  if  he  was  employed  for 
a  long  term  and  discharged  without  cause,  he  is  not  limited 
to  the  price  fixed  by  his  contract,  void  under  the  statute  of 
frauds  and  broken  by  the  appellant,  but  may  recover  what 
his  services  were  really  worth.  Wm.  Butcher  Steel  Works 
V.  Atkins,  68  111.  421. 

Whether  there  was  cause  for  the  discharge  of  the  appel- 
lee was  a  question  for  the  jury  upon  so  little  evidence  of 
any  cause,  that  the  abstract  shows  no  instruction  upon  that 
subject. 

The  appellant  claims  that  he  should  have  been  allowed 
as  payment  the  price  of  some  stock  bought  by  him  for  the 
appellee,  but  the  abstract  does  not  show  that  any  was 
bought. 

The  appellant  testified, "  I  paid  for  that  valve  stock,"  with 
no  more  said  about  any  actual  purchase  or  sum  paid.  If  it 
was  bought  the  appellant  no  doubt  kept  it. 

The  appellee  had  once  filed  a  bill  claiming  a  partnership 
with  the  appellant.  The  abstract  shows  that  the  appellant 
asked  and  exicepted  to  the  refusal  of  the  following  instruc- 
tions : 

"  The  jury  is  further  instructed  that  they  may  take  into 
consideration  any  declaration  or  omission,  whether  verbal 
or  in  writing,  and  proven  to  have  been  made  by  the  plaintifif 
in  regard  to  his  business  relationship  with  the  defendant 
for  the  purpose  of  determining  the  credibility  and  veracity 
of  the  plaintifif." 

"  The  court  instructs  the  jury  that  if  they  find  from  the 
evidence  that  the  plaintifif  has  on  another  occasion  willfully 
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stated  or  sworn  that  he  was  the  partner  of  the  defendant, 
during  and  for  the  time  for  which  he  now  seeks  to  recover 
wages  as  a  servant,  then  they  are  at  liberty  to  disregard  his 
testimony  in  this  trial  as  unworthy  of  belief." 

"  The  court  further  instructs  the  jury  that  the  plaintiff,  in 
order  to  recover,  must  prove  his  case  by  a  preponderance  of 
evidence.  And  in  case  they,  the  jury,  should  find  the  evi- 
dence in  this  case  so  nearly  balanced  as  to  make  it  impos- 
sible to  tell  whefe  the  preponderance  of  the  evidence  lies, 
then,  and  in  such  case,  they  should  find  the  issues  in  favor 
of  the  defendant." 

As  to  the  first,  "  omission  "  probably  means  "  admission," 
but  don^t  so  read,  and  if  it  had,  and  had  been  read  to  the 
jury,  it  is  impossible  to  believe  that  it  would  have  affected 
the  result.' 

The  second  omits  the  qualification  as  to  corroboration 
always  necessary.    Huddle  v.  Martin,  54  111.  258. 

The  third  is  wholly  wrong.  That  the  appellee  worked 
for  the  appellant  was  undisputed.  The  burden  of  proving 
payment  was  upon  the  latter.  Ranke  v.  Cobiskey,  No.  6374 
last  term.    On  the  whole  case  the  judgment  must  be  affirmed. 
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Band^  McXally  &  Co.  v.  Hntnal  Fire  Insurance  Co.  for 
the  use  of  Thomas  Parker^  Jr«^  Beeeiver. 

1.  lRs,CEJYEB.— Appointment  of—Wlien  Not  to  he  ColluteraJlp  At- 
tacked.— Where  a  court  has  jurisdiction  of  the  subject-matter,  and  of 
the  parties  to  the  proceeding  in  which  a  receiver  is  appointed,  its  action 
in  making  the  appointment  can  not  be  collaterally  attacked  in  an  action 
by  the  receiver  upon  a  promissory  note  given  to  the  insolvent  coix)ora- 
tion. 

2.  Sauk— Effect  of  Appotnfmcnf.— Where  a  receiver  has  been  ap- 
pointed for  an  insolvent  insurance  company,  the  court  making  the 
appointment,  exercises,  at  its  discretion,  the  powers  of  the  bowl  of 
directors  as  well  as  such  additional  power  as  ia  conferred  upon  it  by 
statute. 

3.  Pleadings— ^Hegraf ions  of  InsolvencuSvfflciency.^ln  a  petition 
for  the  appointment  of  a  receiver,  an  allegation  that  the  assets  <k  an  in- 
surance company  are  insufficient  to  justify  its  continuance  in  business, 
and  to  pay  its  debts  and  liabiUties,  is  equivalent  to  an  allegation  that  its 
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further  continuance  in  business  would  be  hazardous  to  persons  insured 
therein,  or  to  the  public.  ^ 

4.  Insolvent  Corporations— i4««e««m«nf«  by  the  Cour^  Can  Not  be 
Questioned  by  Members,  etc. — ^The  propriety  of  an  assessment  made  by  the 
court  upon  the  members  of  an  insolvent  mutual  insurance  company  can 
not  be  questioned  in  a  suit  against  a  member  by  a  receiver,  for  the  pur- 
pose of  collecting  such  assessment. 

5.  Mutual  Insurance  Companies— Paymen*  of  Asaessnients— Notice— 
Execution,— Under  section  18,  chapter  78,  R.  S.,  entitled,  '* Insurance*^ 
if  a  member  of  a  mutual  insurance  company  neglects  or  refuses,  for  the 
space  of  thirty  days  after  notice,  to  pay  an  assesshientfor  his  propoHion 
of  a  loss  incurred,  the  company  may  sue  for  and  recover  the  whole 
amount  of  such  member  s  contingent  liability,  but  execution  can  only 
issue  for  assessments  and  costs  as  they  accrue. 

6.  Same — Notice — Recovery. — In  order  to  recover  the  whole  amount 
of ;(  member's  contingent  liability  in  a  mutual  insurance  eompany  the 
notice  required  by  section  18,  chapter  78,  R.  S.,  entitled  '*  Insiu'ance/* 
must  not  only  be  given,  but  th^  declaration  must  contain  sufficient  alle- 
gations of  such  notice,  followed  by  competent  proof,  etc. 

-Asgnrnpsit,  for  assessments  in  a  mutual  insurance  company;  appeal 
from  the  Circuit  Court  of  Cook  County;  the  Hon,  John  Gibbons,  Judge, 
presiding.  Heard  in  this  court  at  the  March  term,  1895;  reversed  and 
remanded  unless  a  remittitur^is  filed,  etc.    Opinion  filed  May  16,  1895. 

Statement  of  the  Case. 

This  was  an  action  to  recover  an  assessment  made  bv  order 
of  court  upon  the  members  of  a  mutual  insurance  company. 
The  member  sued,  a  corporation,  had  given  a  note,  of  which 
the  following  is  a  copy : 

Chicago,  III., ,  18 

For  value  received  in  policy  No.  5713,  dated  the  22d  day 
of  March,  1889,  we  promise  to  pay  to  the  Mutual  Fire  Insur- 
ance Company  the  sum  of  fourteen  hundred  and  seventy 
dollars,  by  installments,  at  such  time  as  the  directors  of  said 
company  may  order  and  assess  for  the  losses  and  expenses  of 
said  company,  pursuant  to  its  charter  and  by-laws. 

It  is  hereby  expressly  understood  and  agreed  that  this 
note  is  not  transferable,  and  that  there  is  no  liability  beyond 
the  face  amount  thereof. 


No.  6713. 

You  LYin  M 


Kand,  McNally  &  Co., 
D.  A.  Aknold,  TreasV. 
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The  declaration,  after  setting  forth  the  foregoing,  pro- 
ceeded to  allege  that  after  the  making  of  such  note  and  the 
becoming  a  member  of  said  company  by  said  defendant, 
under  proceedings  instituted  by  the  auditor  of  this  State  in 
pursuance  of  the  statute,  Thomas  Parker  was  appointed 
receiver  of  said  company.  That  in  said  proceeding  it  appear- 
ing that  all  the  available  assets  of  said  company  had  been 
exhausted,  and  that  it  was  indebted  to  a  large  amount  which 
it  was  unable  to  pay,  upon  the  report  of  a  master  to  whom 
the  subject-matter  of  a  petition  filed  by  the  receiver  had 
been  referred,  the  indebtedness  of  the  company  was  found 
to  be  more  than  $100,000,  and  that  the  assets,  consisting 
principally  of  deposit  notes  and  membership  liability, 
amounted  to  a  little  over  $200,000,  and  that  the  sum 
necessary  to  be  assessed  upon  the  deposit  notes  was  $129,000. 

That  the  matter  cabae  on  to  be  heard  upon  the  said  peti- 
tion, answers  thereto,  the  master's  report  and  exceptions 
thereto,  which  report  was  approved  and  confirmed  and  the 
said  receiver  was  directed  to  assess  upon  each  of  the  mem- 
bers of  said  company  sixty-five  per  cent  of  the  premium 
note  and  membership  liability,  which  assessment  was  by  said 
receiver  duly  made  as  directed. 

That  the  assessment  as  made  unon  the  said  note  executed 
by  appellant,  and  upon  its  membership  liability  was  $955.50. 
That  demand  of  payment  of  the  same  has  been  made  and 
refused,  and  therefore  the  defendant  has  become  liable  to 
pay  the  entire  amount  of  said  note,  viz.,  the  sum  of  $1,470. 

A  general  demurrer  was  filed  by  the  defendant,  which 
being  overruled,  default  and  judgment  for  $1,470  followed. 

M.  B.  &  F.  S.  LooMis,  attorneys  for  appellant, 

* 

D.  J.  Schuyler  and  0.  W.  Greenfield,  attorneys  for 
appellee. 

Mr.  Presiding  Justice  Waterman  delivered  the  opinion 
OF  THE  Court. 

It  is  first  insisted  by  appellant  that  the  receiver  was  not 
legally  appointed. 
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It  is  alleged  in  the  declaration  that  in  pursuance  of  the 
statute  a  petition  was  filed  against  the  said  Mutual  Ins.  Co.; 
that  summons  wj\s  duly  served  upon  said  company,  and  it  . 
appeared  and  filed  its  answer  to  said  petition;  that  there- 
after in  said  cause  a  receiver  was  appointed.  Such  being 
the  case  we  do  not  think  that  appellant  can  in  the  present 
suit  contest  the  legality  of  the  appointment  of  such  receiver. 
The  court  had  jurisdiction  of  the  subject-matter  and  of  the 
parties  in  the  proceeding  in  which  the  receiver  was  ap- 
pointed, and  its  action  can  not  now  be  collaterally  attacked. 

The  allegation  in  the  petition  that  the  assets  of  the  com- 
pany were  insufficient  to  justify  its  continuance  in  business 
and  to  pay  its  debts  and  liabilities,  was  equivalent  to  an 
allegation  that  "  its  further  continuance  in  business  would 
be  hazardous  to  the  insured  therein,"  or  hazardous  to  the 
public.    High  on  Receivers,  Sec.  203. 

By  the  appointment  of  a  receiver  the  company  was  re- 
strained from  the  further  continuance  of  its  business.  There 
was  a  hearing  upon  the  merits;  ample  opportunity  was  given 
the  company  to  deny  the  allegations  of  the  petitioner. 

It  is  next  urged  that  the  appointment  made  is  not  in 
accordance  with  the  charter  and  by-laws  of  the  company. 

A  receiver  having  been  appointed,  the  court  exercises  at 
its  discretion  the  powers  of  the  board  of  directors  as  well  as 
such  additional  authority  as  is  conferred  by  statute. 

We  do  not  think  that  in  this  suit  appellant  can  question 
the  propriety  of  the  amount  of  the  assessment  ordered  by 
the  court. 

It  is  manifest  that  to  permit  this  might  result  in  a  multi- 
tude of  variant  decisions  as  to  the  magnitude  of  the  assess- 
ment to  be  made. 

We  do  not  wish  to  be  understood  as  holding  that  appel- 
lant can  not,  in  a  proper  and  direct  proceeding,  attack  the 
assessment  for  fraud  in  the  making  or  magnitude,  thereof; 
the  late  case  of  Farwell  v.  The  Great  Western  Telegraph 
Co.  etal.,  is  an  instance  of  such  attack  having  been  success- 
fully made. 

The  declaration   alleges  that  notice  was  given  to  the 
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defendant  of  the  assessment,  and  demand  of  payment  matle; 
and  that  although  more  than  thirty  days  have  elapsed  since 
the  giving  of  said  notice  and  the  making  of  said  demand,  the 
defendant  has  failed  and  refused  to  pay  said  assessment  or 
smy  part  thereof,  and  that  thereby  by  force  of  Sec.  13  of  Chap. 
73,  of  the  Revised  Statutes,  the  defendant  became  and  is  lia- 
ble to  pay  to  the  plaintiff  the  whole  amount  due  upon  the 
said  note,  viz.,  $1,470. 

Section  13  of.  Chap.  73,  Ee vised  Statutes^  provides  that 
the  board  of  directors  shall,  as  often  as  they  deem  necessary, 
settle  and  determine  the  sum  to  be  paid  by  the  several  mem- 
bers thereof,  and  publish  the  same  in  such  manner  as  they 
may  choose,  or  as  the  by-laws  prescribe.  And  that  "  If  a 
member  neglect  or  refuse  for  the  space  of  thirty  days  after 
publication  of  such  notice  to  pay  the  sum  assessed  upon  him 
as  his  proportion  for  any  loss  as  found,  the  directors  may 
sue  for  and  recover  the  whole  amount  of  contingent  liability, 
with  costs  of  suit,  but  execution  shall  only  issue  for  assess- 
ments and  costs  as  they  accrue.'' 

We  do  not  regard  the  allegation  of  notice;  there  is  no 
charge  that  notice  was  published,  a^  sufficient  to  warrant  a 
judgment  for  the  entire  amount  of  defendant's  contingent 
liability. 

The  judgment  of  the  Circuit  Court  will  be  reversed  and 
the  cause  remanded,  unless  appellee  shall,  within  ten  days, 
remit  so  as  to  make  the  amount  of  the  judgment  $955.50, 
being  the  sum  assessed. 

In  any  event  appellant  will  recover  its  costs  in  this  court* 
Reversed  and  remanded  unless  remittitur  is  filed. 


95   »37a{    John  £.  Fitzpatrick^  Receiver  of  the  Switchmen's  Mu- 
"""""  tual  Aid  Association  of  North  America^  v. 

George  Rutter. 

1.  Ck)RPORATiONS— TT/icw  Corporate  Existence  Can  Not  he  Denied, — 
Where  an  association  assumes  a  name  which  imports  that  it  is  a  corpo- 
ration, and  contracts  with  persons  as  if  it  were  a  corporation,  it  can  hot 
be  heard  to  deny  such  representations. 
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S.  CoLLATBRAL  ATTACK— Declaration  Not  Filed  in  Ti/w«. —Rendering 
a  judgment  apon  a  declaration  filed  but  nine  days  before  the  oom- 
mencement  of  the  term  in  a  matter  over  which  the  court  had  jurisdic- 
tion is  at  most  but  an  error  which  can  not  be  urged  in  a  collateral 
proceeding  as  a  reason  for  disregarding  the  judgment. 

8.  Courts  op  Equity— i2e/twe  to  Ertforoe  Inequitable  Decrees.— When 
a  court  of  equity  is  called  upon  to  enforce  a  decree  rendered  in  another 
proceeding  it  will  refuse  to  do  so,  if,  upon  examination,  such  decree  is 
found  to  be  inequitable. 

Creditor's  Bill,  upon  a  judgment  obtained  by  default.  Appeal  from 
the  Superior  Court  of  Cook  County;  the  Hon.  John  Barton  Payne, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1895.  Af- 
firmed.   Opinion  filed  May  16,  1895. 

Statbmknt  of  the  Case. 

This  is  an  appeal  from  a  decree  by  the  Superior  Court  of 
Cook  County  in  favor  of  appellee. 

The  suit  was  upon  a  creditor's  bill,  based  upon  a  judg- 
ment obtained  by  default,  in  the  Circuit  Court  of  Cook 
County,  in  favor  of  the  complainant  and  against  the 
Switchmen's  Mutual  Aid  Association  of  North  America, 
sued  as  a  corporation*  The  bill  alleges  that  the  complain- 
ant, while  insured  in  the  association  in  the  sum  of  $1,000, 
sustained  an  injury  to  his  head,  which  totally  incapa<;itated 
him  from  following  the  business  of  a  switchman,  and  that 
the  association  refusing  to  pay  the  claim,  the  complainant 
sued  the  association  at  law  as  a  corporation  and  obtained 
service  upon  Wm.  E.  Simsrott,  its  grand  secretary  and 
treasurer. 

The  bill  further  alleges  that  the  association  represented 
itself  to  the  complainiint  and  held  itself  out  to  the  world  as 
a  corporation,  and  that  it  was  a  corporation  de  facto. 

The  association  failed  to  enter  an  appearance  in  the  law 
court,  and  judgment  was  rendered  against  it  by  default; 
an  execution  was  duly  issued  and  returned  ^^  no  property 
found." 

The  association,  by  its  board  of  directors,  filed  its  answer 
to  the  bill,  alleging  that  it  was  a  voluntary  association 
having  several  thousand  members  throughout  the  United 
States  and  Canada;  that  it  was  not  incorporated  under  the 
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laws  of  this  or  any  other  State  or  country;  that  it  did  not 
hold  itself  out  to  the  public  or  to  its  members  as  a  cor- 
poration, and  that  it  was  not  a  corporation  de  facto. 

It  is  further  alleged  that  the  board  of  directors  had  no 
knowledge  that  the  judgment  in  question  had  been  ob- 
tained until  a  creditor's  bill  was  filed  in  the  Circuit  Court 
on  the  judgment. 

A  temporary  injunction  was  granted,  without  notice,  re- 
straining the  board  of  directors  and  officers  of  the  associa- 
tion from  collecting  or  paying  out  any  moneys. 

In  order  to  have  it  dissolved,  the  association  paid  $1,150 
into  court  to  abide  the  result  of  this  suit,  and  the  injunction 
was  thereupon  dissolved. 

During  the  pendency  of  this  suit  the  Circuit  Court  of 
Cook  County  appointed  John  E.  Fitzpatrick  receiver  of 
this  association,  and  the  said  receiver  by  leave  of  court  was 
made  a  party  defendant  in  this  cause  and  filed  his  answer, 
which  is  in  substance  the  same  as  the  answer  previously 
filed  by  the  board  of  directors.  He  also  filed  a  cross-bill 
setting  forth  substantially  the  same  facts  as  he  stated  in  the 
answer  and  prayed  that  the  judgment  be  vacated  and  set 
aside. 

The  case  was  referred  to  master  in  chancery  Stein,  to 
take  testimony  and  report  conclusions.  The  master  took  the 
testimony  and  reported  the  date  of  the  filing  of  the  praecipe, 
the  issuing  of  the  summons  and  the  return  thereupon;  that 
default  was  taken  and  afterward  set  aside  and  default  again 
taken  and  judgment  entered  against  the  Switchmen's  Mutual 
Aid  Association  for  $1,050,  and  that  execution  issued  there- 
upon; that  the  declaration  was  not  filed  in  time  for  the 
second  term,  and  that  a  stipulation  was  written  on  the  back 
of  the  declaration,  waiving  this  objection. 

The  master  further  found  that  Barnum,  Humphrey  & 
Barnum  had  no  authority  to  stipulate  for  the  association, 
and  that  even  if  they  had,  the  facts  did  not  show  that  they 
had  stipulated  waiving  this  defect. 

The  master  further  found  that  there  was  no  such  corjx>- 
ration  in  existence  as  the  Switchmen's  Mutual  Aid  Associ- 
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ation  of  North  America;  that  it  did  not  hold  itself  out  as 
a  corporation,  and  that  the  facts  upon  which  the  complain- 
ant relied  were  not  suflBicient  to  justify  him  in  believing  the 
association  to  be  a  corporation. 

The  master  further  found  that  this  was  a  case  wherein  a 
court  of  equity  should  refuse  to  lend  its  assistance,  and 
recommended  that  complainant  should  be  relegated  to  such 
remedies  as  he  might  be  able  to  obtain  at  common  law; 
and  also  recommended  that  receiver's  cross-bill  be  dis- 
missed. 

Upon  exceptions  being  filed  to  the  master's  report,  the 
court  refused  to  pass  on  the  master's  report,  or  the  excep- 
tions thereto,  in  so  far  as  said  report  referred  to  findings  of 
fact  or  conclusions  of  fact,  but  held  that  the  complainant 
was  entitled  to  a  decree,  and  entered  a  decree  in  favor  of  the 
complainant,  from  which  decree  the  receiver  has  prayed  this 
app^. 

Appellant's  Brief,  James  C.  McShane,  Attorney. 

While  in  some  cases  an  association  may  be  estopped  from 
denying  corporate  existence,  yet  no  conduct  upon  the  part 
of  an  unincorporated  association  will  ever  make  it  a  cor- 
poration. The  law  prescribes  tte  manner  in  which  a  cor- 
]X)ration  can  be  formed,  and  it  requires  a  strict  compliance 
with  the  statutory  regulations  in  order  to  incorporate. 
Gent  V.  Mfg.  and  Merchants  Ins.  Co.,  107  111.  688;  Diver- 
sey  v.  Smith,  103  IlL  388;  Angell  &  Ames  on  Corp.,  11th 
Ed.,  Sec.  783;  Creswell  v.  Oberly,  17  Brad.  283;-  Rigelow  v. 
Gregory,  73  111.  201. 

Estoppel  in  pais  is  based  on  a  fraudulent  purpose  and 
fraudulent  results.  If  the  element  of  fraud  is  wanting 
there  is  no  estoppel;  there  must  be  deception  and  change  of 
conduct  in  consequence,  in  order  to  estop  the  party  from 
showing  the  truth,  Davidson  v.  Young,  38  IlL  146;  Mul- 
lanphy  Bank  v.  Schott,  34  111.  App.  511;  Powell  et  al.  v. 
Rogers,  105  111.  318;  Chandler  v.  White,  84111.  435;  Meyer 
V.  Erhardt,  b8  III.  452;  Flower  v.  Elwood,  66  111.  447;  Hill 
V.  Blackwell,  113  111.  290;  Mateer  v.  Green,  31  111.  App, 
471;  Keith  v.  Lynch,  19  Brad.  474. 
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The  bar  of  estoppel  appears  to  prevail  whenever  a  body, 
assuming,  according  to  the  mode  prescribed  by  law,  to  be  a 
public  or  a  private  corporation,  attempts  to  set  up  any 
defect  in  the  steps  toward  its  organisation,  required  by  law, 
against  a  party  who  had  no  notice  of  such  facts  when  the 
contract  was  made.  .  Bigelow  op  Estoppel  (4th  Ed.),  525; 
Dooley  v.  Cheshire  Glass  Co.,  15  Gray,  494. 

A  voluntary  association  can  only  be  sued  at  law  by  making 
all  of  its  members  parties  defendant.  1  Dicey  on  Parties 
to  Actions,  149;  Detroit  S.  B.  v.  Detroit  A.  V.,  44  Mich. 
313;  Niven  v.  Spickerman,  12  Johns.  (N.  Y.)  401;  Pipe  v. 
Bateman,  1  la.  369;  Boyd  v.  Merriell,  52  111.  151;  Lloyd  v. 
Loaring,  5  Vesey,  773;  7  Dana  190. 

Appellee  could  not  maintain  an  action  against  the  asso- 
ciation at  law  under  any  circumstances  because  be  was  a 
member,  and  one  member  of  a  voluntarv  association  can 
not  maintain  an  action  at  law  against  the  association  or 
another  member.  Huth  v.  Stamm.,  etc.,  61  Conn,  227; 
McMahon  v.  Rauhr,  47  N.  Y.  67;  Warren  v.  Stearne,  19 
Pick.  73;  Bailey  v.  Bancker,  3  Hill.  188. 

While  there  may  be  some  doubt  as  to  the  association's 
right  to  file  an  original  bil^  to  set  aside  this  judgment,  yet 
when  this  judgment  is  made  the  basis  of  a  creditor's  bill, 
this  court  has  the  right  to  refuse  to  enforce  it :  (1)  Because 
it  is  sought  to  be  enforced  against  the  property  of  parties 
who  are  not  defendants  in  the  suit  in  which  it  was  rendered, 
and  (2)  because  it  is  a  judgment  on  its  face  that  any  court 
of  review  would  set  aside.  Wadhams  v.  Gay,  73  111.  430; 
Durham  v.  Field,  30  111.  App.  123;  Shepherd  v.  Spear,  41 
111.  App!  208;  Hamilton  v.  Houghton,  2  Bligh.  P.  C.  169, 
193;  2  Dan.  Ch.  Pr.,  1586  (Sixth  Am.  Ed.);  O'Connell  v. 
McNamara,  3  Dr.  &  War.  411;  Heuer  v.  Schafner,  30  111. 
App.  337;  Hier  v.  Kaufman,  134  111.  215;  Lawrence  Mfg. 
Co.  V.  Janesville  Cotton  Mills,  138  U.  S.  552;  Gay  v.  Par- 
part,  106  U.  S.  679;  White  v.  Parnther,  1  Knapp  P.  C.  179; 
Fadden  v.  McFadden,  44  Cal.  306;  Adams'  Equity,  *416; 
Mitf.  Ch.  PI.  96;  Bean  v.  Smith,  2  Mason  252;  Story  Eq. 
PL,  Sec,  430. 
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Appellee's  fisiEF,  Wm.  E.  Hughes,  Ati'orney. 

The  Circuit  Court  of  Cook  County  is  a  court  of  general 
jurisdiction,  and  had  jurisdiction  of  the  parties  and  of  the 
subject-matter.  The  defendant  in  the  common  law  proceed- 
ing might  have  appeared  and  divested  the  court  of  juris- 
diction to  render  judgment,  by  demanding  a  non-suit. 
Having  failed  to  do  this,  it  can  not  now  complain  and  avoid 
its  liability  under  the  judgment.  CuUander  v.  Gates,  45  111. 
App.  374. 

In  a  collateral  proceeding,  the  jurisdiction  of  the  Circuit 
Court  to  render  the  judgment  must  be  presumed. 

In  People  v.  Seelye,  146  111.  221,  it  is  said:  "If  a  court 
has  jurisdiction  of  the  subject-matter  and  the  parties,  it  is 
altogether  immaterial,  where  its  judgment  is  collaterally 
called  in  question,  how  grossly  irregular  or  manifestly 
erroneous  its  proceedings  may  have  been;  its  final  order 
can  not  be  regarded  as  a  nullity  and  can  not,  therefore,  be 
collaterally  impeached." 

The  rule  thus  laid  down  has  been  frequently  recognized 
by  this  court.  Swiggart  v.  Harber,  4  Scam.  364;  Buck- 
master  V.  Carlin,  3  Scam.  104;  Hernandez  v.  Drake,  81  111.  34; 
Monroe  v.  People,  102  111.  406;  Kenny  v.  Greer,  13  111.  432. 

Nothing  is  presumed  to  be  without  the  jurisdiction  of 
courts  of  general  jurisdiction,  except  what  specially  appears 
to  be  so. 

In  Maloney  v.  Dewey,  127  111.  402,  the  bill  attacked  col- 
laterally the  decree  of  the  United  States  Circuit  Court.  It 
was  contended,  among  other  things,  that  the  summons  was 
void  because  not  returnable  on  a  day  during  the  term;  that 
the  summons  was  not  properly  served.  It  was  held  that 
the  decree  could  not  be  attacked  for  such  irregularities. 
See  also  C.  B.  &  Q.  R.  R.  v.  Watson,  113  111.  195;  Jenkins  v. 
International  Bk.,  Ill  111.  462;  Neff  v.  Smyth,  111  111.  100, 

Where  there  is  jurisdiction,  a  judgment  is  binding  upon 
all  parties  until  it  is  reversed  in  a  regular  proceeding.  See, 
as  aflfirming  the  doctrine  of  the  foregoing  cases,  Tunesma 
V.  Schuttler,  114  111.  157;  Union  National  Bk.  v.  Interna- 
tional Bank,  123  111.  510;  Culver  v.   Phelps,  130  111.  217; 
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Wenner  v.  Thornton,  98  111.  157;  Chudleigh  v.  C.  B.  I.  & 
P.  Ey.,  51  111.  App.  491;  Magnusson  v.  Cronholm,  51  III. 
App.  473. 

"  Errors  intervening  after  jurisdiction  attaches,  and  which 
might  have  aflfected  the  judgment  if  urged  at  the  proper 
time  and  in  the  proper  forum,  can  not  be  effectively  insisted 
upon  in  a  collateral  proceeding,  whether  in  law  or  equity." 
Johnson  v.  Miller,  50  111.  App.  60. 

"  The  test  of  jurisdiction  is,  whether  the  tribunal  had 
power  to  enter  upon  the  inquiry,  not  whether  its  methods 
were  regular,  its  findings  right,  or  its  conclusions  in  accord- 
ance with  the  law." 

In  Callender  v.  Gates,  45  111.  App.  374,  the  defendants 
were  served  in  a  foreign  country.  It  was  held,  if  they 
wished  to  make  that  objection  it  was  necessary  to  appear 
and  plead  to  jurisdiction,  and  a  failure  to  do  so  will  be  con- 
sidered as  a  waiveir. 

The  association  is  estopped  to  deny  it  was  a  corporation 
de  facto  at  the  time  it  was  suited.  The  exercise  of  corpo- 
rate powers  by  an  association,  in  the  absence  of  a  compli- 
ance with  the  statutes  providing  for  the  incorporation  of 
insurance  and  indemnity  associations,  under  the  facts  in  this 
case,  constituted  the  defendant  a  corporation  de  facto.  Its 
corporate  existence,  however,  was  an  issue  which  should 
have  been  raised  by  a  plea  of  nuL  tiel  corporation-^  and  it  is 
now  too  late  to  seek  the  advantage  of  a  lack  of  diligence  on 
the  part  of  the  defendant  and  of  such  a  plea. 

Under  the  decisions  in  Miami  Powder  Co.  v.  Hotchkiss 
et  al.,  17  Bradw.  622,  U.  S.  Express  Co.  v.  Bedburn,  34  111. 
459,  and  Hudson  v.  Green  Hill  Cem.  Co.,  113  111.  618,  the 
Switchmen's  Mutual  Aid  Association  of  North  America  is 
properly  held  a  corporation  de  facto. .  See,  also,  Bigelow  on 
Estoppel  (4th  Ed.),  525;  Dooley  v.  Cheshire  Glass  Co.,  15 
Gray  494;  West  v.  Madison  Co.  Agr.  Co.,  82  111.  205. 

Mr.  Presiding  Justice  Waterman  delivered  the  opinion 
OF  THE  Court. 

The  name  of  the  association  imported  that  it  was  a  cor- 
poration. 
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It  contracted  with  appellee  as  if  it  were  a  corporation, 
and  can  not  now  be  heard  to  deny  its  representations.  TJ.  S. 
Express  Co.  v.  Bradbury,  34  111.  459;  Hudson  v.  Green  Hill 
Cemetery  Assn.,  113  111.  613;  Miami  Powder  Co.  v.  Hotch- 
kiss,  17  ill.  App.  622. 

Appellant  can  not  in  this  collateral  proceeding,  object  to 
the  judgment  obtained  against  the  association  whose  re- 
ceiver he  is.  The  court  which  rendered  judgment  against 
the  association  had  jurisdiction  over  the  subject-matter  and 
over  the  person  of  the  defendant.  Its  judgment  upon  a  dec- 
laration that  had  been  filed,  but  nine  days  before  the  com- 
mencement of  the  term,  was  at  most  but  error,  which  can 
not  in  this  proceeding  be  argued  as  a  reason  for  disregarding 
such  judgment.  Town  of  Lyons  v.  Cooledge  et  al.,  89  111.  529; 
People  V.  Seelyer,  146  111.  189;  Clark  v.  Kern,  146  111.  348. 

It  is  true  that  when  a  court  of  equity  is  called  upon  to  en- 
force a  decree  rendered  in  another  proceeding,  it  will  refuse 
to  do  so,  if,  upon  examination,  such  decree  is  found  to  be 
inequitable.    Wadhams  v.  Gay,  73  111.  430. 

We  find  as  the  court  below  did,  that  nothing  appears  to 
show  that  the  judgment  against  this  de  facto  corporation 
is  inequitable  or  unjust;  and  appellee  was,  as  appears,  en- 
titled to  the  aid  of  a  court  of  equity  to  enable  him  to  realize 
upon  the  judgment  of  the  Circuit  Court. 

The  receiver,  who  has  appealed  from  the  order  of  the 
court  below,  should  act  impartially  for  the  benefit  of  all 
the  creditors  of  this  association;  and  unless  there  are  facts 
existing  not  shown  by  the  record  here  filed,  we  do  not  see 
why  he  should  continue  to  endeavor  to  deprive  appellee,  a 
judgment  creditor,  of  the  rights  to  which  his  judgment  en- 
titled him.     See  High  on  Keceivers,  Sec.  202. 

The  decree  of  the  Superior  Court  is  affirmed. 


City  of  Chicago  v.  C.  i.  Stratton  et  al. 

1 .  Municipal  Corporations  —Private  Property  Not  Held  in  Trust  by. 
— The  private  property  of  citizens  is  not  held  in  trust  by  municipal  cor- 
poratioas,  wliile  the  streets  are  held  in  trust  for  the  use  and  benefit  of 
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the  entire  public— for  thoee  who  own  no  property  as  much  as  for  those 
who  own  a  great  deal. 

2.  Saice — Delegation  of  Power. — The  common  council  of  the  city  of 
Chicago  can  not  delegate  to  the  owners  of  a  majority  of  certain  lots,  the 
power  to  determine  whether,  in  a  particular  locality,  the  location  of  a 
livery  stable  is  unlawful. 

3.  Livery  Stables— i\>«>cr  of  a  City  to  -Rwfrurf.— The  keeping  of  a 
livery  stable  is  a  lawful  and  useful  business;  it  may  be,  by  a  city, 
reasonably  restricted  to  certain  localities,  but  such  right  to  restrict  can 
not  be  delegated. 

4.  Ordinances— C7nZaM>/uZ  Delegations  of  Poiper.— An  ordinance  de- 
claring it  to  be  unlawful  for  any  person  to  *'  locate,  build,  construct  or 
keep  in  any  block  in  which  two-thirds  of  the  buildings  are  devoted  to 
exclusive  residence  purposes,  a  livery,  boarding  or  sale  stable,  gas  house, 
gas  reservoir,  paint,  oil  or  varnish  works,  within  200  feet  of  such  resi- 
dence, on  either  side  of  the  street,  unless  the  owners  of  a  majority  of 
the  lots  in  such  block  fronting  or  abutting  on  the  street  consent  in  writ- 
ing to  the  location  or  construction  of  such  livery  stable,"  etc.,  is  void  as 
an  attempt  to  delegate  to  property  owners  the  power  to  permit  the  loca- 
tion of  livery  stables,  etc. 

5.  Same — Valid  and  Invalid  Portions, — An  ordinance  prohibiting 
the  location  of  livery  stables  in  blocks  devoted  to  residence  purposes,  is 
valid,  but  a  condition  in  said  ordinance  permitting  such  location  upon 
the  consent  of  a  majority  of  the  lot  owners  is  invalid  and  renders  the 
entire  ordinance  void. 

Debt,  for  the  violation  of  an  ordinance.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Francis  Aj>ajcb,  Judge,  i»*e6iding. 
Heard  in  this  court  at  the  March  term,  1895.  Affirmed.  Opinion  filed 
May  16,  1895. 

Statement  of  the  Case. 

This  suit  was  brought  under  a  section  of  the  building 
ordinance,  and  is  to  recover  the  penalty  for  a  violation  of 
the  ordinance. 

The  section  of  the  ordinance  is  as  follows:  "Sec.  49. 
It  shall  not  be  lawful  for  any  person  to  locate,  build,  con- 
struct or  keep  in  any  block  in  which  two-thirds  of  the 
buildings  are  devoted  to  exclusive  residence  purposes,  a  liv- 
ery, boarding  or  sale  stable,  gas  house,  gas  reservoir,  paint, 
oil  or  varnish  works,  within  200  feet  of  such  residence,  on 
either  side  of  the  street,  unless  the  owners  of  a  majority  of 
the  lots  in  such  block  fronting  or  abutting  on  the  street 
consent  in  writing  to  the  location  or  construction  of  such 
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livery  stable,  gas  house,  gas  reservoir,  paint,  oil  or  varnish 
works  therein. 

"  Such  written  consent  of  the  property  owners  shall  be 
filed  with  the  commissioner  of  buildings  before  a  permit  bo 
granted  for  the  construction  or  keeping  of  such  livery  stable, 
gas  house,  gas  reservoir,  paint,  oil  or  varnish  works." 

The  legislature  has  empowered  cities  to  direct  the  loca- 
tion of  livery  stables,  in  the  following  terms : 

^^  To  direct  the  location  and  regulate  the  use  and  construc- 
tion of  breweries,  distilleries,  livery  stables,  blacksmith 
shops  and  foundries  within  the  limits  of  the  city  or  village." 
3  Starr  &  Curtis'  Statutes,  191,  paragraph  82. 

The  defendants  admit  that  they  are  engaged  in  the  busi- 
ness of  keeping  a  livery  stable,  boarding  and  sales  stable  at 
Nos.  211  and  213  Evanston  avenue,  in  the  city  of  Chicago. 
The  building  which  they  were  occupying  on  the  7th  day  of 
June,  1894,  for  that  purpose,  was  constructed  under  a 
building  permit  to  erect  a  two-story  and  basement  brick 
carriage  repository  and  stable  in  the  rear,  which  was  issued 
July  28,  1833.  Instead  of  building  a  stable  in  the  rear,  it 
appears  that  the  horses,  some  thirty  or  more,  were  kept  in 
the  basement.  The  building  is  back  about  fifty-nine  feet 
from  the  street  and  has  a  plank  drive- way  running  from  the 
entrance  of  the  stable,  which  is  about  six  feet  above  the 
ground,  down  to  Evanston  avenue.  The  livery  stable  and 
drive-way  are  so  near  to  a  residence  building  on  the  ad- 
joining lot  that  carriages  driving  out  and  in  shake  the  whole 
building.  On  the  7th  of  June,  1894,  there  were  thirty-one 
buildings  in  the  block  in  which  this  livery  stable  is  located, 
twenty-eight  of  which  were  devoted  to  exclusive  residence 
purposes. 

No  petition  has  ever  been  signed  by  a  majority  of  the 
property  owners,  as  required  by  the  ordinance  governing  the 
location  and  keeping:  of  livery  stables  in  the  city  of  Chicago. 

This  suit  was  originally  brought  before  a  justice  of  the 
peace,  where  judgment  was  entered  against  the  defendants, 
and  was  by  the  defendants  appealed  to  the  Circuit  Court  of 
Cook  County.    Upon  the  trial  before  the  court,  a  jury  hav- 
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ing  been  waived,  certain  propositions  of  law,  in  pursuance 
of  the  statute,  were  offered  on  behalf  of  the  plaintiff,  pre- 
senting the  question  of  the  legality  of  the  ordinance  in 
question,  which  the  court  was  requested  to  hold  as  the  law 
governing  the  case,  but  the  court  held  the  section  of  the 
ordinance  to  be  invalid  and  entered  a  finding  for  the  de- 
fendants. Motion  for  a  new  trial  having  been  overruled, 
the  court  entered  judgment  upon  the  finding.  The  plaint- 
iff brings  the  case  to  this  court  by  appeal. 

Appellant's  Brief,  Parson  &  Greenfield,  Attornkts. 

Cities  and  villages  are  expressly  authorized  to  direct  the 
location  of  livery  stables.  3  Starr  &  Curtis'  Statutes,  191, 
Par.  82. 

An  express  power  granted  by  the  legislature  to  a  munic- 
ipal corporation  carries  with  it  (Bverythipg  necessary  to 
make  it  efficient.  Huston  v.  Clark,  112  111.  349;  People  v. 
Drainage  Commissioners,  143  III.  421;  In  re  Bicderstaff, 
1 1  Pa.  394:  Alcorn  v.  Hamer,  38  Miss.  743. 

Statutes  of  this  State  and  ordinances  of  a  similar  char- 
acter have  been  recognized  by  the  courts  and  held  to  be 
good  in  the  following  cases :  Meyer  v.  Baker,  120  111.  567; 
The  People  V.  Cregier,  138  111.  401;  Griswold  v.  Brega,  57 
111.  App.  554;  Boyd  v.  Bryant,  35  Ark.  70;  State  v.  Cooke, 
24  Minn.  247;  Lonsdale  Company  v.  Board  of  Commis- 
sioners, 25  Atl.  Kep.  655. 

The  ordinance  is  not  a  delegation  of  legislative  power  to 
property  owners,  but  provides  for  a  contingency  upon  the 
happening  of  which  the  ordinance  will  be  inoperative  in 
certain  localities.  People  v.  Reynolds,  5  Gilm.  1;  People  v. 
Salamon,  51  111.  37;  Groesch  v.  The  State,  42  Ind.  547; 
Guilet  V.  Chicago,  82  III.  472;  People  v.  Hoffman,  116  111. 
594;  Bull  v.  Eeid,  13  Grattan  (Va.)  78;  Alcorn  v.  Hamer, 
38  Miss.  652;  Aurora  v.  United  States,  7  Cranch,  382;  Dunn 
V.  Wilcox  County,  4  So.  Rep.  661;  Locke's  Appeal,  72  Pa. 
St.  494;  Fell  v.  State,  42  Md.  71;  Anderson  v.  Common- 
wealth, 76  Ky.  485;  State  v.  Parker,  26  Vt.  357. 

The  decisions  on  local  option  are  also  applicable.    Ban- 
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croft  V.  Eumas,  21  Vt.  450;  Clark  v.  Pratt,  11  So.  Rep.  631; 
State  V.  Board  of  Chosen,  etc.,  52  N.-  J.  L.  398;  Paul  v. 
r  Green  County,  50  N.  J.  L.  585;  Sandford  v.  Court  of  Com- 
mon Pleas,  36  N.  J.  74;  Commonwealth  v.  Weller,  14  Bush. 
218;  State  v.  Wilcox,  42  Conn.  346,  364;  Schulherr  v.  Bor- 
deaux, 64  Miss.  71;  In  re  Hoover,  30  Fed.  Rep.  51. 

If  the  latter  part  of  the  ordinance  is  void  and  the  re- 
mainder of  it  is  complete  in  itself,  the  void  part  will  be 
stricken  out  and  the  balance  held  to  be  good.  City  of  In- 
dianapolis v.  Bieler,  36  N.  W.  Rep.  867;  Clark  v.  Ellis,  2 
Blackf.  8;  State  v.  Newton,  59  Ind.  173;  Ingerman  v.  No- 
blesville  Tp.,  90  Ind.  393;  State  v.  Blend,  121  Ind.  514. 

If  the  council  exceed  the  power  granted  by  the  legisla- 
ture, in  passing  an  ordinance,  that  part  within  the  power 
will  be  held  good  and  the  balance  of  the  ordinance  ultra 
vires.  Kettering  v.  Jacksonville,  50  III.  39;  Harbaugh  v. 
Monmouth,  74  111.  367;  Greenfield  v.  Mook,  12  111.  App.  281. 

Appellees'  Brief,  Samuel  J.  Howe,  Attorney. 

All  of  the  powers  of  a  corporation  are  derived  from  the 
law,  and  its  charter,  and  no  ordinance  or  by-law  of  a 
corporation  can  enlarge,  diminish,  or  vary  its  powers.  Dil- 
Ion's  Munic.  Corp.,  4th  Ed.,  Sec.  317;  Thompson  v.  Carroll, 
22  How.  422;  Andrews  v.  Ins.  Co.,  37  Me.  256. 

The  powers  vested  in  municipal  corporations,  must,  as 
far  as  practicable,  be  exercised  by  ordinances  general  in 
their  nature  and  impartial  in  theix  operations.  Chicago  v. 
Rumpff,  45  III.  90;  Zanone  v.  Mound  City,  103  111.  552. 

Ordinances  must  be  reasonable,  consonant  with  the  gen- 
eral powers  and  purposes  of  a  corporation,  and  not  incon- 
sistent with  the  laws  or  policy  of  the  State.  Tugman  v. 
Chicago,  78  111.  405;  Clinton  v.  Phillips,  58  111.  102;  Trust- 
ees V.  People,  87  111.  303;  Rulison  v.  Post,  79  111.  567; 
Tick  Woo  V.  Hopkins,  118  U.  S.  356;  In  re  Tie  Loy,  26  Fed. 
Rep.  611;  Peoria  v.  Calhoun,  29  111.  317. 

A  municipal  corporation  possesses  and  can  exercise  the 
following  powers  and  no  others :  First,  those  granted  in 
expressed  words;   second,  those  necessarily  or  fairly  im- 
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plied  in  or  incident  to  the  powers  expressly  granted;  third, 
those  essential  to  the  declared  objects  and  purposes  of 
the  corporation,  not  simply  convenient,  but  indispensable. 
Dillon's  Munic.  Corp.,  4th  Ed.,  Sec.  89^  Cook  Co.  v.  McCrea, 
93  111.  326;  Ottawa  v.  Carey,  21  Fed.  Rep.  842. 

Public  powers  and  trusts  are  incapable  of  delegation. 
Dillon  Munic.  Corp.,  4th  Ed.,  Sec.  96;  Cooley's  Const.  Lim., 
5th  Ed.,  249;  Hickey  v.  C.  &  W.  I.  R.  R.  Co.,  6  111.  App. 
172;  Bibel  v.  People,  67  111.  172;  E.  St.  Louis  v.  Wehrung, 
60  111.  28;  In  re  Quong  Woo,  13  Fed.  Rep.  229;  Ex  parte 
Sing  Lee,  31  Pac.  Rep.  245;  City  of  S,t.  Louis  v.  Russell, 
116  Mo.  245. 

The  city  having  granted  a  permit  to  erect  the  building 
and  also  a  license  to  carry  on  the  business  is  estopped  from 
taking  any  action  which  would  interfere  with  the  lawful 
conduct  of  the  business.  Martel  v.  £.  St.  Louis,  94  BL  67; 
Roby  V.  Chicago,  115  111.  230. 

Me.  Presiding  Justiob  Waterman  delivered  the  opinion 
OF  THE  Court. 

It  is  urged  that  the  ordinance  of  the  city  is  not  a  direction 
as  to  the  location  of  livery  stables,  but  a  delegation  of  power 
to  property  owners  to  permit  such  location. 

The  ordinance  is  a  direction  that  no  livery  stable,  gas 
house,  etc.,  shall  be  located  in  any  block  in  which  two-thirds 
of  the  buildings  "are  devoted  to  exclusive  residence  pur- 
poses," unless  the  owners  of  a  majority  of  the  lots  in  such 
block  fronting  or  abutting  on  the  street,  shall  consent. 

In  eflfect  the  ordinance  is,  by  non-action,  a  recognition 
that  in  other  blocks,  livery  stables,  etc.,  may  be  located,  and 
in  such  residence  blocks  may  be,  upon  consent  of  the  required 
majority  of  lot  owners. 

The  ordinance  refers  the  question  of  whether  a  livery 
stable  shall  be  located  in  certain  blocks  to  the  owners  of  the 
lots  in  such  block. 

Without  the  consent  of  such  owners  it  is  unlawful  to  there 
locate  a  livery  stable;  with  such  consent  it  is  permissible. 

If  the  ordinance  had  stopped  with  forbidding  the  location 
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of  livery  stables  in  such  residence  blocks,  its  legality  would 
have  been  unquestioned;  is  it  rendered  invalid  by  the  fact 
that  the  restriction  designed  for  the  protection  of  property 
o^vners  may  be  removed  by  a  majority  of  such  owners  ? 
If  the  clause  permitting  a  majority  of  the  owners  to  do 
away  with  the  restriction  is  invalid,  does  its  fall  carry  with 
it  the  entire  ordinance,  or  does  the  restriction  remain,  not 
subject  to  removal  ? 

That  public  powers  and  trusts  can  not  be  delegated  is  well 
established.  Dillon  on  Municipal  Corporations,  Sec.  96, 4th 
Ed.;  Cooley's  Constitutional  Limitations,  248;  City  of  E.  St. 
Louis  V,  Wehrung,  50  111.  28;  Tregman  v.  Chicago,  78  111. 
405-410. 

Ordinances  as  well  as  statutes  of  this  nature,  that  is,  pro- 
viding that  a  restriction  may  be  removed  or  that  license  to  do 
acts  shall  not  be  given  except  upon  the  consent  of  the  own- 
ers of  specific  property,  have  long  been  known  in  this  State. 
Such  ordinances  and  statutes  differ  from  enactments,  the 
taking  effect  of  which  is  made  to  depend  upon  their  ratifi- 
cation by  vote  of  the  people  of  a  particular  locality.  In  t)he 
case  last  mentioned  the  legislative  body  enacts  a  statute  or 
ordinance,  the  going  into  effect  of  which  as  an  operative 
law,  is  made  to  depend  upon  a  contingency,  viz.,  its  approval 
by  vote  of  the  people  of  a  locality  for  which  the  law  is  de- 
signed. The  power  to  enact  laws  to  go  into  effect  upon  a 
contingency  has  always  been  exercised;  most  grants  of  fran- 
chises are  of  this  kind.  Cooley's  Constitutional  Limitations, 
136;  Brig  Aurora  v.  United  States,  7  Cranch  382. 

Such  legislation  is  not  a  delegation  of  a  trust  or  power;  it 
is  merely  giving  a  cestui  que  trust  an  opportunity  to  say 
whether  it  desires  to  have  the  power  exercised  or  accepts 
that  offered.  People  v.  Reynolds,  5  Gil.  1;  People  v.  Hoff- 
man, 116  111.  584;  Home  Ins.  Co.  v.  Swigert,  104  111.  353; 
Bull  V.  Reid,  13  Grattan,  78;  State  v.  Parker,  26  Vt.  357; 
Ijathrop  V.  Stedman,  42  Conn.  583;  Erlinger  v.  Beneau,  51 
III.  94. 

There  is  a  distinction  between  the  power  which  city 
authorities  exercise  over  the  use  to  which  private  property 
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may  be  put,  and  the  control  possessed  by  the  city  over  the 
use  of  the  public  streets. 

The  private  property  of  citizens  is  not  held  in  trust  by  the 
municipal  authorities,  while  the  streets  are  held  in  trust  for 
the  use  and  benefit  of  the  entire  public — ^for  those  who  own 
no  property  as  much  as  for  those  who  have  a  great  deal. 

To,  in  the  case  of  public  streets,  parks  and  grounds,  sur- 
render or  delegate  the  control  over  the  trust,  not  to  the  peo- 
ple of  a  particular  locality,  but,  to  the  owners  of  certain  prop- 
erty as  such,  and  not  to  them^er  capita^  but  in  proportion 
to  their  property  ownership,  so  that  the  functions  of  gov- 
ernment are  to  be  exercised,  privileges  to  be  given  or  with- 
held, not  by  the  people,  but  by  the  owners  of  specific  prop- 
erty, the  voting  power  of  each  being  determined  by  the 
amount  of  property  possessed,  is  quite  difl!erent  from  merely 
giving  to  the  owners  of  certain  lots  the  right  to  say  whether 
a  general  restrictive  ordinance  shall  be  extended  to  such 
property. 

A  municipal  corporation  can  exercise  only  such  powers  as 
are  intrusted  to  it. 

The  city  of  Chicago  is  nowhere  empowered  to  delegate 
any  of  its  powers;  it  may  direct  the  location  of  livery  stables; 
it  can  not  delegate  to  certain  property  holders  this  power. 
Dillon  on  Municipal  Corporations,  Sees.  96, 716,  779;  Tug- 
man  V.  City  of  Chicago,  78  111.  405;  Jackson  v.  Brush,  77  111. 
59;  State  v.  Trenton,  42  N.  J.  L.  42;  People's  Kailroad 
V.  Memphis  Railroad,  10  Wallace,  38-52. 

A  delegation  of  power  by  a  city  is  valid  if  expressly  au- 
thorized by  the  legislature.  City  of  Brooklyn  v.  Breslin 
et  al.,  57  N.  Y.  591-594. 

We  are  of  the  opinion  that  the  common  council  of  the 
city  of  Chicago  could  not  delegate  to  the  owners  of  a  ma- 
jority of  certain  lots  the  power  to  determine  whether  in  a 
particular  locality  the  location  of  a  livery  stable  should  be 
unlawful. 

The  keeping  of  a  livery  stable  is  a  lawful  and  useful  busi- 
ness; it  may,  by  the  city,  be  reasonably  restricted  to  certain 
localities,  but  such  right  to  restrict  can  not  be  delegated. 
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Can  the  jnvalid  portion  of  the  ordinance  be  separated 
from  the  remainder  so  as  to  leave  the  latter  in  force  ? 

The  ordinance  in  question  makes,  in  the  blocks  under 
consideration,  the  keeping  of  a  livery  stable  unlawful,  un- 
less the  owners  of  a  majority  of  certain  lots  consent,  in 
writing,  to  such  location.  It  is  a  penal  enactment.  Clearly, 
if  the  specified  owners  of  a  majority  of  lots  should  consent 
in  writing  to  the  keeping  of  a  livery  stable  in  such  locality, 
the  city  could  not,  by  the  imposition  of  fines  and  penalties 
under  this  ordinance,  prevent  such  location. 

It  follows  that  the  portion  following  the  word  "  unless  " 
is  a  necessary  part  of  the  ordinance. 

Nor  do  we  think  that  it  was  the  intent  of  the  common 
council  that  this  ordinance,  without  the  provision  following 
the  word  "  unless,"  should  stand  as  its  direction  as  to  where 
livery  stables,  etc.,  might  be  located. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Gary,  J. 

I  agree  to  the  foregoing  with  many  misgivings. 
It  is  important  that  the  question  should  be  settled  by  the 
highest  authority. 


Shepabd,  J.^  dissents. 


"W^  5471 
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Williamson  E.  Prlce^  Andrew  B.  Price  and  William  A. 
Price  T.  Mary  Engelking^  Administratrix^  etc. 

1.  CJONDEMNATTON—TOte  Does  Not  FcLSS.— In  condemnation  proceed- 
ings'the  judgment  does  not  pass  the  title  to  the  property  sought  to  be 
condemned,  it  simply  gives  to  the  public  a  right  to  take  the  property 
upon  paying  the  value  thereof,  as  determined  by  the  judgment;  and  this 
right  exists  without  any  corresponding  right  on  the  part  of  the  owner 
to  compel  the  public  to  take  the  property  at  the  value  determined  by  the 
judgment. 

2.  Sakb — What  Passes  by  a  Conveyance, — A  conveyance  by  one  hav- 
ing the  title  when  a  judgment  in  condenmation  proceedings  is  entered 
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and  before  poesesBion  is  taken  or  imij ment  made,  passes  the  property  with 
all  rights  and  burdens  appertaining  thereto.  The  grantee  takes  subject 
to  the  right  of  the  public  to  acquire  the  same  upon  payment  of  the 
judgment 

8.  Eminent  Douajs—AU  Real  Estate  Subject  to.— All  real  estate  is 
held  subject  to  the  right  of  the  public  to  condemn  the  same  for  public 
use;  the  only  distinction  between  the  holding  before  and  after  a  judg- 
ment in  condemnation  proceedings,  is  that  thereafter  the  price  which 
the  public  must  pay  in  order  to  obtain  the  property  is  fixed. 

Agreed  Ciise,— Appeal  from  the  Superior  Court  of  Cook  County;  the 
H<xi.  Jonas  Hutchinson,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  180S.    Affirmed.    Opinion  filed  May  16, 1895. 

Statement  of  the  Case. 

The  pending  appeal  is  from  the  opinion  and  judgment  of 
the  Superior  Court  in  an  '^  agreed  case,"  entered  into  by 
appellants,  the  appellee  and  the  city  of  Chicago,  whereby 
the  question  is  submitted  to  the  court  under  the  statute  as 
to  whether  either  appellants  or  appellee  are  entitled  to  a 
certain  fund  of  $1,628.56  paid  into  court  by  the  city  of 
Chicago. 

The  fund  in  question  is  the  compensation  money  paid  to 
the  city  as  special  assessments  under  warrant  No.  4,280  for 
benefits  assessed  in  supplemental  proceedings  in  the  open- 
ing of  Hermitage  avenue  by  condemnation  in  case  No. 
47,875,  entitled,  "  The  City  of  Chicago  v.  Hapgood  et  al." 

On  March  6, 1874,  a  petition  was  filed  by  the  said  city 
to  condemn,  with  other  property,  the  west  thirty-three 
feet  of  the  north  289  5-10  feet  of  the  west  half  of  block 
7,  in  Assessors'  Division  of  E.  J  S.  E.  J  Sec.  18,  39  and 
14,  for  the  opening  of  Hermitage  avenu^.  Albert  Price 
was  then  the  owner  of  the  property.  He  died  Octo- 
ber 13,  1874;  the  premises  became  the  property  in  fee 
simple  of  the  sons  of  said  Albert  Price,  the  appellants 
herein. 

On  May  3,  1876,  the  verdict  of  the  jury  in  said  con- 
demnation proceedings  was  filed,  awarding  to  the  "  owner '' 
or  "  owners  "  of  the  west  thirty-three  feet  of  said  block  7 
the  sum  of  $2,092.66.     On  August  7, 1876,  a  judgment  was 
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entered  in  the  said  proceedings,  adjudging  to  the  '^  owner 
or  owners"  of  the  said  west  thirty-three  feet  of  block  7  the 
sum  of  $2,092.66,  and  ordering  that  upon  the  payment  into 
court,  for  the  use  of  such  "  owner  or  owners,"  the  city 
should  take  possession. 

The  city  took  possession  of  the  33-foot  strip  in  1884,  but 
no  claim  was  made  for  the  $1,528.56,  the  proportion 
of  the  said  special  assessments  coming  to  the ."  owner  or 
owners  "  of  the  north  289  5-10  feet  of  the  said  west  thirty- 
three  feet  until  1893  or  1894,  the  money  lying  in  the  city 
treasury. 

In  the  meantime,  about  a  year  after  the  condemnation 
judgment,  by  full  warranty  deed,  dated  March  7,  1877, 
appellants  and  their  wives  conveyed  the  said  north  289  5-10 
feet  of  said  west  half  of  block  7  by  metes  and  bounds, 
including  the  west  33-foot  strip,  to  one  Henry  Engelking. 

The  deed  recites,  in  the  granting  clause :  "  This  convey- 
ance is  made  subject  to  condemnation  of  one-half  on  Her- 
mitage avenue  by  the  city  of  Chicago." 

Immediately  upon  purchasing  the  property,  Engelking 
subdivided  the  same  into  fifteen  lots  and  streets  and  alleys 
as  "  Engelking  Subdivision,  etc.,"  the  plat  being  recorded 
June  21, 1877-  On  that  plat  the  west  thirty-three  feet  is 
marked  off  as  "  Hermitage  avenue,"  and  marked  on  said 
Hermitage  avenue  appears,  "  As  opened,  City  v.  Hapgood^ 
No.  47,875." 

Nine  lots  in  the  subdivision  front  on  Hermitage  avenue 
and  one,  lot  6,  sides  upon  it. 

Engelking  immediately  conveyed  all  the  lots,  by  trust 
deeds,  duly  recorded,  by  lot  numbers  according  to  the  said 
plat,  all  of  which  said  trust  deeds  on  lots  contiguous  to  Her- 
mitage avenue,  except  lot  6,  were  duly  foreclosed  in  1878, 
and  that  by  September  11,  1878,  all  the  lots  in  said  sub- 
division were  sold  by  said  Engelking  by  warranty  deeds, 
duly  recorded,  to  various  parties,  said  deeds  describing  the 
said  lots  by  lot  numbers  according  to  the  plat. 

It  appears  that  the  33-foot  strip  dedicated  as  Hermitage 
avenue  was  never  assessed  for  taxation  subsequent  to  the 
year  1877. 
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Appellants  claim  the  fund,  and  allege  the  foUovirlng 
reasons : 

First.  Because  appellant's  rights  under  the  condemna- 
tion judgment  were  fixed,  and  they  could  only  be  divested 
by  assignment  in  express  terms.  Conveyance  of  the  prop- 
erty condemned  by  warranty  deed  does  not  carry  with  it  the 
compensation  under  the  judgment. 

Second.  Granting,  for  the  sake  of  argument,  that  the 
warranty  deed  carried  with  it  the  compensation  money, 
nevertheless  the  reservation  in  the  granting  clause  withheld 
the  fund  to  appellants. 

Third.  In  no  event  can  Engelking's  administratrix 
recover 

Appellants'  Brief,  Woolfolk  &  Browning  and  Stapp  & 

Arnold,  Attorneys. 

It  is  the  universal  rule  in  Illinois  and  elsewhere  that  a 
deed  of  the  land  condemned  or  damaged,  does  not  carry 
with  it  the  right  to  the  compensation  money  or  damages; 
such  right  can  only  be  transferred  by  specific  assignment. 
Penn  Mutual  Life  Ins.  Co.  et  al.  v.  Heiss  et  al.,  141  111.  35, 
pages  65  and  66;  King  et  al.  v.  Mayor,  etc.,  102  N.  T.  171; 
Drury  v.  Midland  R.  R.  Co.,  127  Mass.  571,  579;  Mil.  & 
Northern  R.  R.  v.  Strange,  63  Wis.  178. 

Appellee's  Brief,  Geo.  P.  Whitoomb,  ArroRNEY. 

Appellee  contended  that  the  judgment  was  conditional 
only,  not  binding  on  the  city  to  take  or  pay  for  the  land, 
unless  the  city  should  at  its  option  take  it.  The  city  had  a 
right  to  repeal  the  ordinance  on  which  the  condemnation 
proceeding  was  based,  or  to  dismiss  its  suit  at  any  time, 
provided  it  had  not  taken  possession  of  the  land  and  no  de- 
mand for  payment  of  the  compensation  had  been  made. 
C.  &  N.  W.  Ry.  Co.  V.  Chicago,  148  111.  141;  C,  R.  I.  &  P. 
R.  Co.  V.  Chicago,  143  III.  641;  Hyde  Park  v.  Dunham,  85 
111.  569. 

The  condemnation  judgment  vested  no  right  nor  gave 
any  right  whatever  to  anybody,  except  as  it  authorized  the 
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city,  after  payment  of  the  compensation  to  the  owner,  to 
take  possession  of  the  land.  Ayer  et  al.  v.  City  of  Chi- 
cago, 149  111.  262;  Chicago  v.  Barbian,  80  III  482;  C.  &  I. 
R.  R.  Co.  V.  Hopkins,  90  111.  316;  C.  &  N.  W.  Ey.  Co.  v. 
'  Chicago,  148  IlL  141. 

Until  payment  of  the  compensation  to  the  owner  for  his 
land  he  has  a  right  to  do  as  he  pleases  with  it.  Schrieber 
V.  C,  E.  &  L  R.  R.  Co.,  115  111.  344;  Kerfoot  v.  Breckenridge, 
87  IlL  209;  C.  &  I.  R.  R.  Co.  v.  Hopkins,  90  111.  321. 

The  owner  of  land  sought  to  be  condemned  has  the  same 
right  to  sell  and  convey  the  land  after  the  condemnation 
judgment  as  he  had  before. 

The  city  acquired  no  title  or  right  of  possession  to  the 
land  by  the  judgment,  nor  could  under  it,  until  it  paid  to 
the  owner  the  compensation  awarded.  Schrieber  v.  C,  E. 
&  I.  R.  R.  Co.,  115  111.  340;  Chicago  v.  Barbian,  80  111.  482; 
South  Park  Com.  v.  Dunlevy  et  al.,  91  111.  49. 

Mr.  Presiding  Justice  Waterman  delivered  the  opinion 
OF  the  Court. 

It  is  the  settled  rule  in  this  State  that  in  condemnation 
proceedings  the  judgment  does  not  pass  the  title  to  the 
property  sought  to  be  condemned;  it  simply  gives  to  the 
public  a  right  to  take  the  property  upon  paying  the  value 
thereof  as  determined  by  the  judgment;  in  other  words, 
after  judgment  the  public  has  a  right  to  acquire  at  a  fixed 
price.  This  right  exists  without  there  being  any  corre- 
sponding right  upon  the  part  of  the  owner  to  compel  the 
public  to  take  the  property  at  the  value  determined  by  the 
judgment.  It  is  like  a  unilateral  contract;  the  option  is 
strictly  with  the  public.  C.  &  N.  W.  Ry.  Co.  v.  City  of 
Chicago,  148  IlL  141.  As  a  consequence,  neither  the  owner- 
ship nor  title  is  divested  by  the  judgment  in  such  proceed- 
ings, and  a  conveyance  by  one  having  the  title  when  such 
judgment  is  entered  and  before  possession  taken  or  payment 
made,  passes  the  property  with  all  rights  and  burdens  ap- 
pertaining thereto,  precisely  as  if  no  such  judgment  had 
been  rendered,  save  that  the  grantee  takes  as  the  grantor, 
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held  subject  to  the  right  of  the  public  to  acquire  the  same 
upon  payment  of  the  amount  of  the  judgment.  All  real 
estate  is  held  subject  to  the  right  of  the  public  to  condemn 
the  same  for  public  use;  the  only  distinction  between  the 
holding  before  and  after  a  judgment  in  condemnation  pro- 
ceedings is  that  thereafter  the  price  which  the  public  must 
pay  in  order  to  obtain  the  property  is  fixed. 

When,  therefore,  appellants,  after  judgment,  conveyed 
these  premises  to  Henry  Engelking,  they  conveyed  all  the 
rights  which  they  had  growing  out  of  the  ownership  of  this 
property.  If  nothing  further  was  done'by  the  city,  Henry 
Engelking  would  have  remained  the  owner  they  made  him. 
As  thereafter  the  city  paid  into  court  the  amount  of  the 
judgment,  the  administratrix  of  Henry  Engelking  is  entitled 
to  such  money.  It  was  paid  for  his  land,  his  title,  his  pos- 
session, not  that  of  appellants. 

The  views  here  expressed  are  in  accordance  with  the 
opinion  of  this  court  in  Rice  v.  The  City  of  Chicago,  57  111. 
App.  558. 

The  clause  in  the  conveyance,  ^'  This  deed  is  made  subject 
to  condemnation  of  one-half  of  Hermitage  avenue  by  the 
city  of  Chicago,"  was  not  a  restriction  of  the  granting  terms 
of  the  instrument,  but  a  mere  indication  that  against  the 
effect  of  such  proceedings  the  grantors  made  no  under- 
taking. 

In  this  suit  only  the  rights  of  appellant  and  appellee  are 
involved.  It  is  therefore  unnecessary  to  consider  what  is 
urged  concerning  the  supposed  claims  of  others. 

The  judgment  of  the  Superior  Court  is  aflSrmed. 


Jennie  Bee,  Executrix,  etc.,  of  Joseph  Bee,  Deceased,  r. 
Michael  J.  Tierney  and  Michael  C.  McDonald. 

1 .  Account  Stated — Evidence  of, — A  mere  admission  of  indebted- 
ness is  no  evidence  of  an  account  stated  unless  made  to  the  creditor  or 
to  his  representative.    An  admission  to  a  slaranger  is  not  enough. 

2.  Same — Preaumpt  ions  of  Acquiescence, — Where  a  bookkeeper  tcsti- 
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fied  that  he  prepared  a  statement  of  a  debtor's  account,  put  it  in  a 
stamped  envelope  properly  addressed,  and  placed  it  in  an  open  mail  box 
from  which  the  postman  always  took  away  the  mail,  and  that  he  never 
knew  of  any  objection  by  the  debtor  to  the  statement,  it  teas  fidd  that 
there  was  some  presumption  of  assent  to  the  statement,  sufficient  to  go 
to  the  jury. 

8.  Samb — Bequisitea. — An  accoimt  stated  need  not  be  any  agreement 
between  the  parties  that  a  specific  sum  is  due.  An  implied  acknowl- 
edgment that  all  but  one  item  is  correct,  may  be  relied  upon  by  the 
creditor  as  an  account  stated. 

4.  Book  Accounts — What  Evidence  of, — An  entry  upon  the  books 
of  a  party,  while  evidence  against  him  of  the  truth  of  the  entry,  is  not 
an  admission  to  anybody,  and  a  suit  can  not  be  maintained  upon  it 
without  showing  what  it  is  for. 

Assampsit.— Account  stated.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Edmund  W.  Burkb,  Judge,  presiding.  Heard  in  this 
court  at  the  March  term,  1895.  Reversed  and  remanded.  Opinion  filed 
May  16, 1895. 

Appellant's  Brief,  Paden  &  Gridley,  Attorneys. 

The  depositing  in  the  postoffice  of  a  letter  properly  ad- 
dcessed  with  the  postage  prepaid,  is  prima  y<xct^  evidence 
that  the  person  to  whom  it  was  addressed  received  it.  Evi- 
dence that  letters  were  so  deposited  is  competent,  and  should 
be  submitted  to  the  jury  to  be  weighed  by  them  in  connec- 
tion with  the  other  evidence  in  the  case.  They  alone  have 
the  right  to  decide  whether  the  inference  that  the  lettere 
were  received,  founded  upon  the  probability  that  the  officers 
of  the  government  will  do  their  duty,  and  that  the  letters 
will  be  duly  delivered,  is  gvercome  by  other  evidence.  13 
Am.  and  Eng.  Enc.  of  Law,  260,  and  cases  there  cited. 
Kosenthal  v.  Walker,  111  TJ.  S.  185;  Huntley  v.  Whittiei-, 
106  Mass.  391. 

As  between  debtor  and  creditor,  an  account  rendered  by 
one  party  and  retained  by  the  other  without  objection,  is 
evidence  of  an  account  stated.  The  rule  seems  to  be  that 
as  between  merchants,  an  account  rendered  and  not  objects 
to  within  a  reasonable  time,  becomes  a  settled  account,  Avhich 
is  conclusive  as  between  the  parties,  unless  some  fraud,  mis- 
take, omission  or  inaccuracy  is  shown.  McCord  v.  Manson, 
17  111.  App.  118;  Mackin  v.  O'Brien,  33  111.  App.  476;  Greene 
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Co.  V.  Smith,  52  111.  App,  159;  Bailey  v.  Bensley,  87  111.  556; 
Wiggins  V.  Burkham,  10  Wall.  (U.  S.)  129;  Lockwood  v. 
Thorne,  18  N.  Y.  285. 

It  is  well  settled  law  that  express  assent  to  an  account 
rendered  is  not  required,  but  that  any  unequivocal  act  indi- 
cating assent  to  the  account  as  rendered,  will  make  it  a  stated 
account,  and  this  may  be  inferred  from  circumstantial 
evidence.  2  Greenl.  on  Ev.,  Sec.  126;  1  Chitty  PL,  373;  1 
Story  Eq.  Jur.,  Sec.  526;  Cochrane  v.  Allen,  58  N.  H.  250, 
and  cases  cited;  Claire  v.  Claire,  10  Neb.  54. 

Ledger  pages  are  the  declarations  in  writing  of  both  de- 
fendants as  to  the  condition  of  the  account  between  plaintiff 
and  defendants,  and  of  the  existence  of  an  indebtedness 
owing  to  plaintiff  from  both  defendants.  Dows  v.  Naper, 
91  111.  44;  Loewenthal  v.  McCormick,  101  111.  143;  Ailing 
V.  Wenzel,  27  111.  App.  516;  Abbott's  Trial  Evidence,  218; 
Cawley  v.  People,  91  111.  249. 

Brief  of  Appellee  McDonald,  Edward  Maher  and 
Charles  C.  Gilbert,  Attorneys. 

Under  the  law  the  evidence  was  insuflScient  to  sustain 
the  allegations  of  an  account  stated.  Hopkinson  v.  Jones, 
28  111.  App.  420;  McGeoch  v.  Hooker,  11  111.  App.  653;  1 
Chitty  on  Pleading,  *358,  *359. 

An  account  stated  imports  prior  transactions  between  the 
parties.  Sutphen  v.  Cushman,  35  111.  186;  Bradley  Fertil- 
izing Co.  V.  So.  Pub.  Co.,  17  N.  Y.  S.  587. 

An  account  stated  further  imports  an  agreement  between 
the  parties  as  to  the  amount  due,  and  a  promise  by  the 
debtor  to  pay.  Smith  v.  Curlee,  59  111.  221;  McCormick  v. 
Sawyer  (Mo.),  15  S.  W.  Rep.  998;  Frost  v.  Clark  (la.),  882; 
Robertson  v.  Wright,  17  Gratt.  534;  Thomlinson  v.  Earn- 
shaw,  14  111.  App.  595;  1  Wait's  Actions  and  Defenses,  191, 
192,  480;  Toland  v.  Sprague,  12  Pet.  335;  Zacarmo  v.  Pal- 
lotti,  49  Conn.  38;  Loventhal  v.  Morris,  15  So.  Rep.  (Ala.), 
672;  1  Chitty  on  Pleading,  *358,  *359. 

In  an  account  stated  the  original  cause  of  action  is  unim- 
portant and  the  action  is  based  on  the  new  promise  to  pay. 
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Throop  V.  Sherwood,  4  Gilra.  92;  Christofferson  v.  Howe 
(Minn.),  58  N.  W.  Kep.  830;  1  Wait's  Actions  &  Defenses, 
191,  192. 

From  the  fact  that  a  letter  properly  stamped  and  ad- 
dressed is  deposited  in  the  postoffice  arises  an  inference  or 
presumption  that  it  was  received  by  the  addressee.  Such 
inference  does  not  arise  when  the  letter  is  deposited  in  a 
private  mail  box.  Comm.  v.  Jefferies,  3  Allen  563;  U.  S. 
V.  Babcock,  3  Dill.  C.  C.  R.  573;  Tanner  v.  Hugh,  53  Pa. 
St.  290;  First  Nat.  Bank  v.  Manigd,  69  Pa.  St.  159;  Sulli- 
van V.  Kuykendall,  24  Am.  Law.  Reg.  {N.  S.)  450;  Huntley 
V.  Whittfer,  105  Mass.  536;  Wiggins  v.  Burhans,  10  Wall. 
129;  1  Greenleaf  on  Evidence,  Sec.  402. 

Even  if  the  law  presumes  or  infers  the  receipt  of  a  letter 
on  the  presumption  that  public  officers  will  do  their  duty, 
it  must  appear  that  the  letter  was  properly  mailed.  If  an 
inference  is  made  by  the  law,  the  facts  supporting  the  in- 
ference can  not  also  be  inferred — they  must  be  proved.  U. 
8.  V.  Ross,  92  U.  S.  283;  Grand  Trunk  R.  Co.  v.  Richard- 
son, 91  TJ.  S.  470;  Anderson  Law  Dictionary,  tit.  Presump- 
tion, 807;  Whately  Logic  b.  IV,  c.  Ill,  Sec.  1;  Reynolds' 
Stephens'  Evidence,  Art.  1,  Chap.  1. 

Mb.  Justice  Gaby  delivebed  the  opinion  of  the  Coubt. 

The  court  directed  the  jury  to  find  a  verdict  for  the  de- 
fendants, the  appellees.  The  appellant  is  the  executrix  of 
her  late  husband,  Joseph  Bee,  who  commenced  this  suit,  but 
died  while  the  suit  was  pending.  The  object  of  the  suit  is  to 
recover  for  goods  sold  by  Joseph  Bee  in  his  lifetime,  as  it  is 
alleged,  to  the  appellees,  doing  business  as  M.  J.  Tierney 
&Co. 

The  appellant  made  no  eflFort  to  prove  the  actual  sale  and 
delivery  of  the  goods,  but  endeavored  to  recover  upon  an 
account  stated.  She  put  in  evidence  a  copy  of  a  page  of 
what  we  shall  assume  was  the  ledger  of  the  appellees,  show- 
ing a  balance  to  the  credit  of  the  deceased,  under  the  name 
of  the  National  Boiler  Works,  of  the  amount  of  the  balance 
sued  for.    We  assume  that  such  copy  was  competent  evi- 
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dence  of  what  was  on  it,  but  it  contained  no  items,  and  was 
therefore  no  evidence  of  the  sale  of  any  specific  goods.  In- 
deed the  appellant  only  claims  that  it  was  evidence  of  an 
account  stated.  It  is  said  that  a  mere  admission  of  indebt- 
edness is  no  evidence  of  an  account  istated,  unless  made  to 
the  creditor  or  some  representative  of  the  creditor.  2 
Greenleaf  on  Evidence,  Sec.  126.  To  a  stranger,  it  is  not 
enough.  An  entry  upon  the  books  of  a  party,  while  evidence 
against  that  party  of  the  truth  of  what  is  entered,  is  not  an 
admission  to  anybody,  and  a  suit  can  not  be  maintained 
upon  simple  indebtedness  without  showing  what  it  is  for. 

On  the  7th  day  of  June,  1892,  the  bookkeeper  and  cashier 
of  the  deceased  prepared  a  statement,  of  which  a  copy  was 
put  in  evidence  by  the  appellant,  showing  the  account  of 
the  deceased  against  the  appellees  from  the  1st  day  of  Jan- 
uary, 1892,  to  May  27, 1892,  put  it  in  a  stamped  envelope 
addressed  to  the  appellees,  and  placed  it  in  an  open  mail 
box  in  the  office  of  the  deceased  from  which  the  postman 
always  took  any  mail  that  might  be  there.  The  witness, 
that  bookkeeper,  stated  that  he  never  knew  of  any  objection 
by  the  appellees  to  that  statement.  Upon  these  facts  there 
is  some  presumption  of  assent  by  the  appellees  to  the  state- 
ment (1  Greenl.  Ev.,  Sec.  40,  note  4,  and  197,  note  4;  B.  S. 
Green  Co.  v.  Smith,  52  111.  App.  158),  and  of  an  account 
stated.     1  Story's  Eq.,  Sec.  526. 

Now,  whether  upon  circumstances  shown  by  the  record, 
but  not  necessary  to  narrate,  such  presumption  could  be  re- 
butted, or  the  credit  upon  the  books  of  the  firm  explained 
away,  are  questions  of  fact  to  be  left,  under  proper  instruc- 
tions, if  asked,  to  the  jury. 

We  do  not  intend  to  intimate  any  opinion  upon  the 
merits  of  the  case;  only  to  say  that  there  was  not  such  an 
absence  of  evidence  on  the  part  of  the  appellant  as  justified 
taking  the  case  from  the  jury.  Whether,  on  the  appoint- 
ment of  a  receiver  for  the  firm,  attention  to  the  business 
was  wholly  abandoned  to  him,  docs  not  appear,  nor  can  we 
infer  that  it  was. 

An  account  stated  need  not  be  any  agreement  between 
the  parties  that  a  specific  amount  is  due.     An  implied  ac- 
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knowledgraent  to  a  clerk,  who  has  no  authority  to  waive 
anything,  that  all  but  one  item  is  correct,  may  be  relied 
upon  by  the  creditor  as  an  account  stated.  Chisman  v. 
Count,  2  Man.  &  Gr.  307;  40  E.  C.  L.  615. 

This  must  be  upon  the  principle  that  the  creditor  may 
accept  the  debtor's  statement,  when  it  is  brought  to  his 
knowledge,  and  treat  it  as  an  account  stated.  If  so,  why 
may  not  the  statement  on  the  debtor^s  books  be  so  accepted  i 

The  judgment  is  reversed  and  the  cause  remanded. 


Illinois  Live  Stock  Insurance  Company  y.  Jacob  Eoehler 

et  al.^  for  use^  etc. 

1.  Live  Stock  Insubancb — Waiver  of  Conditions, — A  condition  in 
the  policy  of  insurance  upon  a  horse,  that  the  company  would  not  be 
liable  if  he  died  out  of  the  State,  unless  written  permission  by  the  com- 
pany to  remove  him  be  indorsed  on  the  policy,  may  be  waived  by  the 
officer  of  the  company  by  whom  snch  permission,  if  given,  would  have 
been  indorsed  on  the  policy. 

2.  Sahb — Value  of  Stock  Insured, — A  jwlicy  of  insurance  oontaininp; 
a  provision  that  no  animal  shall  be  insured  for  more  than  half  its  cash 
value,  is  in  the  nature  of  an  admission  by  the  company,  if  made  with 
knowledge  of  the  property,  of  tlie  proper  ratio  between  the  value  and 
the  sum  insured. 

8.  Instructions— H'^ierc  the  Verdict  is  Right.— VHiere  the  verdict  is 
right,  valid  objections  to  instructions,  although  given  on  behalf  of  the 
successful  party,  may  not  be  considered. 

Assnmpsit,  on  a  policy  of  insurance.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Et^ridoe  Hanbct,  Judge,  presiding.  Heard 
in  tliis  court  at  the  March  term,  1895.  Affirmed.  Opinion  filed  May  16, 
1895. 

RfiHY  &  Mann,  attorneys  for  appellant. 
Booth  &  Booth,  attorneys  for  appellees. 

Mb.  Justicb  Gaby  delivbbed  the  opinion  of  the  Court. 

By  this  record  we  are  required  to,  and  a  majority  of  the 
court  does,  believe  that  there  was  a  Norman  blood  horse, 
five  years  old,  that  weighed  three  thousand  pounds. 
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The  appellant  insured  the  appellees  against  loss  by  death 
of  the  horse  in  the  sum  of  $1,000  for  one  year  from  noon  of 
June  6,  1893.  The  horse  expired  eleven  hpurs  before  the 
policy  did. 

There  are  two  questions  of  fact  in  the  case.  When  the 
horse  was  insured  he  was  here.  The  policy  provided  that 
the  appellant  would  not  be  liable  if  the  horse  died  out  of 
the  State,  unless  written  permission  by  the  appellant  to 
remove  him  was  first  indorsed  on  the  policy.  The  horse 
died  in  Indiana. 

The  strong  preponderance  of  the  testimony  is  that  that 
provision  of  the  policy  was  waived  by  the  officer  of  the 
company  by  Avhom  such  permission,  if  given,  would  have 
been  indorsed,  and  that  the  reason  why  it  was  not  indorsed 
was  that  the  policy  was  not  readily  accessible.  If  that  be 
true  the  appellant  is  estopped  to  set  up  as  a  defense  that 
the  horse  died  out  of  the  State.  Man.  &  Mchts.  Ins.  Co. 
V.  Armstrong,  146  111.  469. 

That  the  company  had  notice  that  the  horse  went  out 
of  the  State  was  undisputed,  and  there  was  a  special  reason 
for  his  going  in  the  fact  that  he  was  exhibited  as  a  show. 

The  other  question  is  the  value,  the  policy  providing  for 
paying  not  more  than  half  of  the  value.  The  verdict  was  for 
the  sum  insured  with  interest.  The  only  evidence  of  the 
value  is  that  about  the  time  of  the  insurance  he  was  sold 
for  $1,400  cash.  Whether  the  purchaser  made  ^  good  or 
bad  bargain  does  not  appear. 

There  was  testimony  that  some  one  connected  with  the 
appellant,  who  he  was,  or  how  connected  is  not  shown, 
only  that  he  was  in  the  office,  had  seen  the  horse;  that  the 
appellant  solicited  the  insurance,  and  offered  to  insure  for 
$2,000.  The  policy  in  terms  provides  that  "  no  animal  shall 
be  insured  for  more  than  half  its  cash  value." 

A  policy  is  in  the  nature  of  an  admission  by  the  com- 
pany, if  made  with  knowledge  of  the  property,  of  the 
proper  ratio  between  the  value  and  sum  insured. 

There  are  valid  objections  to  instructions  given  for  the 
appellees,  but  as  the  verdict  is  right,  we  will  leave  them  un- 
considered.   The  judgment  is  affirmed. 


First  District — March  Term,  1895.       559 

-• 

Krause  v.  Ejraus. 


58    5rii» 

John  H.  Krause  et  al.  y.  Adolf  Krans  et  al,  '^^-^ 

69     30 

1.  Contracts  for  tee  Sale  op  Lani>— JmpZicd  Condi7idn«.— In 
eVery  contract  for  the  Bale  of  land,  a  condition  is  implied  for  a  good 
title,  and  if  the  sale  is  of  a  lease,  the  implied  condition  is  that  the  lessor 
had  such  a  title  as  made  the  lease  good. 

2.  PLEADING! — Necessary  AUegaiions. — It  is  a  general  rule  applicable 
to  pleadings  in  equity  as  well  as  at  law,  that  whatever  is  necessary  to 
entitle  a  party  to  relief,  must  be  alleged. 

8.  SAUR—Waiver  of  Objections  to  Title — What  Amounts  to, — An 
agreement  for  the  sale  of  a  leasehold  estate  provided  that  if  an  attorney 
(naming  him)  should  be  of  the  opinion  that  the  title  was  not  such  as  the 
agreement  called  for,  a  deposit  should  be  returned,  and  the  bill  for 
specific  performance  of  the  agreement  averred  that  the  attorney  passed 
upon  the  abstract  of  title  and  was  of  the  opinion  that  the  title  was  such 
as  the  agreement  called  for.  It  toas  held  that  such  approval  was  no 
part  of  the  contract  itself,  and  was  at  most  but  a  waiver  of  objections^ 
if  there  were  any,  to  the  title  of  the  premises  in  question. 

Bill  for  Speciflc  Performance.— Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Abner  Smith,  Judge,  presiding.  Heard  in 
this  court  at  the  March  term,  1B95.  Affirmed.  Opinion  filed  May  16, 
1895. 

Appellants'  Brief,  Pence  &  Carpenter,  Attorneys. 

A  party  may  waive  a  condition  precedent  to  the  perform- 
ance of  a  contract,  even  after  default,  in  which  case  he  can 
not  insist  npon  the  forfeiture  provided  for  in  the  contract 
as  the  result  of  such  non-performance.  Ex  parte  Gardner, 
4  Tounge  &  Col.  503;  Wood  v.  Machu,  5  Hare  158;  King 
V.  Wilson,  6  Beav.  124;  Wood  v.  Bernal,  19  Vesey  220;  Cutts 
v.  Thoday,  13  Sim.  200;  Hipwell  v.  Knight,  Younge  &  Col. 
401;  Izard  v.  Kimmel,  26  Neb.  51;  Thayer  v.  Star  Mining 
Co.,  105  111.  547;  Watson  v.  White,  152  111.  (adv.)  364;  Insur- 
ance Co.  V.  Norton,  96  U.  S.  234. 

MoBAN,  Kratjs  &  Mateb  and  Woolfolk  &  Browning,  at- 
torneys for  appellees. 

Mr.  Justice  Gart  delivered  the  opinion  of  the  Court. 
This  is  a  bill  filed  by  the  vendor  for  a  specific  perform- 
ance of  a  contract  for  the  sale  of  a  leasehold  estate. 
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The  bill  alleges  of  Krause  that  "  in  the  matter  of  the  vol- 
untary assignment  of  said  Herman  Hermann,  stiU  pending 
in  the  County  Court  of  Cook  County,  he  was  appointed  as- 
signee of  all  the  estate  and  effects  of  said  Herman  Hermann, 
insolvent,  which  estate  and  effects,  among  other  things,  con- 
sisted of  a  leasehold  estate  in  *  *  *;  that  said  lease 
bears  date  the  15th  day  of  November,  A.  D.  1872,  and  was 
executed  by  George  A.  Ingalls."  There  is  no  averment  of 
any  title  in  Ingalls,  nor  any  further  showing  how  any  title 
of  Hermann  passed  to  Krause. 

The  agreement  which  the  bill  seeks  to  enforce  provided 
that  if  the  firm  of  Kraus  &  Mayer,  of  which  firm  Kraus 
was  a  member,  should  be  of  the  opinion  that  the  title  was 
not  such  as  the  agreement  called  for,  the  deposit  should  be 
returned,  and  it  is  averred  that  Kraus  did  pass  upon  the 
abstract  of  title,  "  and  was  of  the  opinion  that  the  title  of 
said  premises  was  such  as  was  agreed  upon  in  said  contract, 
and  did  pronounce  the  title  and  said  leasehold  interest  to  the 
premises  described  in  said  contract  good  and  sufficient  in 
Krause.  The  contract  itself  described  the  leasehold  only  as 
under  a  lease,"  which  "  was  till  1905,  at  an  average  rental  of 
$2,484:  per  year." 

In  every  contract  for  the  sale  of  land,  a  condition  is  im- 
plied for  a  good  title,  and  if  the  sale  be  of  a  lease,  that  the 
lessor  had  such  a  title  as  made  the  lease  good.  Fry,  Spec. 
Per.,  Sec.  354;  Purvis  v.  Rayer,  9  Price  488. 

It  is  a  general  rule,  applicable  to  pleadings  in  equity  as 
well  as  at  law,  that  whatever  is  necessary  to  entitle  the  party 
to  relief,  he  must  allege.  Neither  the  briefs  of  the  parties, 
nor  our  own  limited  search,  furnish  us  with  an  instance  of 
any  reference  to  this  rule  in  a  case  of  this  character.  The 
appellants  probably  rely  upon  the  charge  that  Kraus  ap- 
proved the  title  as  being  sufficient.  But  such  approval  is 
inconclusive.  The  aid  of  equity  will  not  be  given  upon  it. 
Jenkins  v.  Hiles,  6  Vesey  646. 

Such  approval  is  no  part  of  the  contract  itself,  and  while 
it  may  have  been  essential  to  the  appellants  as  in  the  nature 
of  a  condition  precedent,  as  to  Krause,  at  the  most,  it  was 
but  a  waiver  of  objections,  if  any  there  were  to  the  title, 
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and  should,  to  be  of  any  avail,  have  been  pleaded  as  a  waiver, 
not  only  stating  the  fact  of  approval  but  that  it  waived  ob- 
jections.    Dan.  Chy.,  372. 

We  suspect  that  although  the  demurrer  to  the  bill  as- 
signed as  one  of  the  grounds  that  the  bill  did  not  show 
*'  any  ability  in  said  complainants  to  perform  said  alleged 
contract,"  and  that  ground  is  to  some  extent  argued  in  the 
brief  of  the  appellees,  yet  the  special  aspect  in  which  that 
ground  of  demurrer  presents  itself  tons,  is  of  our  own  dis- 
covery; but  as  it  seems  to  us  a  good  ground  for  sustaining 
the  demurrer  and  dismissing  the  bill,  we  affirm  the  decree. 


58    561 

Frank  6.  Kammerer  y.  Cornelins  H.  Gallagher.  %  m 

1.  Neouoence — Right  of  Recovery  for  Injuries. — In  order  to  entitle 
a  person  to  recovery  for  personal  injuries  sustained  by  reason  of  the  neg- 
ligence of  another,  such  person  must  show  that  he  was  himself  at  the 
time  in  the  exercise  of  that  care  which  a  reasonable,  pnident  and  cau- 
tious man  would  take  to  avoid  injury  under  like  circumstances. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  George  W.  Blanke,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1895.  Reversed  and  remanded. 
Opinion  filed  May  16,  1895. 

John  H,  Batten  and  Dent  &  Whitman,  attorneys  for 
appellant. 

James  C.  MoShane,  attorney  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

Upon  the  uncontro verted  facts  of  this  case  the  appel- 
lee ought  not  to  recover.  The  appellant  owns  two  two- 
story  frame  houses,  old,  in  a  neighborhood  which  is  in  a 
transition  state  from  low  class  residence  to  business,  sepa- 
nited  by  a  passage  from  the  front  sidewalk  toward  the  rear 
of  the  premises,  several  feet  lower  than  the  front  of  the 
houses  and  sidewalk.  Fences  ran  along  the  inner  edge  of 
the  sidewalk  inclosing  small  plots  in  front  of  the  houses. 
The  passage  was  about  three  and  one-half  feet  wide.    Each 
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story  of  each  house  was  occupied  by  a  diflferent  tenant,  hold- 
ing by  the  month.  The  duty  to  repair  or  keep  in  repair 
was  therefore  upon  the  appellant.  Payne  v.  Irvin,  44  111. 
App.  105;  144  111.  482. 

Just  within  the  entrance  to  that  passage,  at  the  end  of  a 
short  cross-walk  leading  from  the  sidewalk  to  the  passage, 
stairs  or  steps  in  the  passao;e  were,  and  for  considerable 
time  had  been,  broken  and  dilapidated,  though  how  much,  is 
not  easy  to  ascertain. 

»  From  three  o'clock  in  the  afternoon  until  ten  o'clock  at 
night  of  the  8th  day  of  September,  1891,  the  appellee  spent 
the  hours  with  a  party  of  friends  in  the  front  room  of  the 
first  story  of  one  of  the  houses.  lie  boarded  there.  He 
had  never  been  up  or  down  the  steps,  but  had  seen  people 
going  into,  or  coming  out  of,  the  passage. 

At  ten  o'clock  he  wished  to  go  to  the  rear  of  the  prem- 
ises without — for  a  sufficient  reason — ^going  through  the 
house.  Without  any  precaution,  he  walked  into  the  pas- 
sage, which  was  dark,  and  by  reason  of  some  break  in  the 
steps,  fell,  and  has  recovered  for  the  injury  alleged  to  have 
been  sustained  by  the  fall.  The  law  of  this  State  has,  after 
a  long  deviation,  returned,  and  now  holds  "  as  a  condition 
to  recovery  by  the  plaintiff  that  the  person  injured  be  found 
to  be  in  the  exercise  of  ordinary  care  for  his  own  safety." 
L.  S.  &  M.  S.  Ey.  V.  Hessions,  150  111.  546. 

"  Ordinary  care  is  that  care  which  a  reasonable,  prudent 
and  cautious  man  would  take  to  avoid  injury,  under  like  cir- 
cumstances."    C.  &  A.  E.  E.  V.  Adler,  129  111.  335. 

No  prudent  and  cautious  man,  not  escaping  from  danger, 
would  in  the  night  plunge  into  a  dark  passage  way  between 
dilapidated  houses,  either  with  knowledge  that  steps  whose 
condition  was  unknown  to  him  went  down,  or  with  no 
knowledge  of  what  was  there.  A  man  of  wealth  so  acting 
would  be  a  desirable  defendant  at  the  suit  of  some  one  upon 
whom  he  fell  and  injured. 

In  principle,  though  perhaps  not  in  degree,  this  case  is 
like  Butterfield  v.  Forrester,  11  East  60,  often  cited  with 
approbation  by  the  Supreme  Court. 

The  judgment  is  reversed  and  the  cause  remanded. 
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Peoria  Grape  Sugar  Goinpany  t.  H.  D.  Turney  et  aL 

1.  Aduissions~B]/  Failing  to  Act  with  JVompincM. —Between  busi- 
ness men  accustomed  to  receive  and  accept  or  object  to  statements  of 
account  with  promptness,  the  reception  and  retention  of  an  account  with- 
out objection  within  a  reasonable  time,  may  be  treated  as  an  admission 
of  its  correctness. 

2.  Presumptions— Correcfn€8«  of  Account— When  They  Do  Not 
Arise, — A  refusal  to  settle  in  accordance  with  an  account  is  most  effect- 
ive in  preventing  the  raising  of  an  implied  presumption  of  its  correct- 
ness. 

Assumpsit,  for  coaJ  sold  and  delivei:ed.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  John  Barton  Payne,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1895.  Reversed  and  remanded. 
Opinion  filed  May  16,  1895. 

Statement  of  the  Case. 

This  was  an  action  td  recover  for  coal  sold  and  delivered. 
The  action  was  in  the  court  below  claimed  and  treated  as 
being  based  upon  a  written  contract  introduced  in  evidence. 

MoRAN,  Kraus  &  Mayer,  attorneys  for  appellant. 
RuNNELLs  &  BuRRY,  attomcys  for  appellees. 

Mr.  Presidino  Justice  Waterman  delivered  the  opinion 
OF  THE  Court. 

The  written  contract  introduced  in  evidence  bears  date 
and  appears  to  have  been  made  February  1,  1894.  The  suit 
was  for  coal  delivered  in  December,  1893,  January  and  Feb- 
ruary, 1894. 

It  is  manifest  that  only  the  February  coal  can  have  been 
delivered  under  the  written  contract. 

The  written  contract  in  any  event  fixes  the  price  of  coal 
delivered  in  February  only.  Before  a  recovery  could  be  had 
for  coal  delivered  previous  to  the  making  of  this  contract, 
the  price  or  value  of  such  coal  must  be  shown.  It  was 
therefore  error  to  instruct  the  jury  to  find  for  the  plaintiff 
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according  to  bill  rendered,  unless  the  making  of  such  bill 
constituted  in  connection  with  the  retention  thereof,  or 
some  admission,  implied  or  otherwise,  of  the  defendant,  an 
account  stated. 

There  was  no  such  evidence  of  an  account  stated  as  made 
the  account  presented,  prima  facie  evidence  of  the  correct- 
ness thereof. 

Betw^een  business  men  accustomed  to  receive  and  accept 
or  object  to  accounts  witb-^romptness,  the  reception  and 
retention  of  an  account,  without  objection  within  a  reason- 
able time,  may  be  treated  as  an  admission*  of  its  correctness. 
That  is,  such  admission  may  be  implied  from  a  failure  in 
such  case  to  object  within  a  reasonable  time  to  the  account. 
Wharton  on  Evidence,  Sec.  1140;  Green  v.  Smith,  52  111. 
App.  158. 

A  refusal  to  pay  or  to  settle  in  accordance  ivith  an  ac- 
count is  a  most  plain  objection  to  it.  Appellant  was  asked 
by  appellees  to  pay  his  account;  it  refused,  unless,  as  a  con- 
dition, the  contract  of  Februarj'^  1st  was  canceled. 

Such  refusal  was  as  effective  in  preventing  the  raising  of 
an  implied  presumption  of  the  correctness  of  the  account  as 
if  appellee  had  oifered  to  pay  the  account  if  one  thousand 
dollars  was  deducted  therefrom,  or  the  price  of  the  coal 
therein  mentioned  reduced  to  fifty  cents  per  ton. 

The  judgment  of  the  Superior  Court  is  reversed  and  the 
cause  remanded. 
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Western  Union  Telegraph  Company  v.  C.  W.  Seek. 

1 .  Telegraph  Ck)MPANiES— CZams  for  Delay  in  Delivering  Messages. 
— A  regulation  requiring  the  sender  of  a  message  to  present  his  claim 
for  damages  in  writing  promptly  to  the  company  is  not  an  unreasonable 
one.  Considering  the  character  of  its  business,  such  regulation  would 
be  necessary  for  its  own  protection  and  to  enable  it  seasonably  to  ascer- 
tain the  facts  in  the  case,  and  to  secure  or  preserve  the  proper  evidence. 

2.  Same — Presentation  of  Claims  for  Damages. — The  court  holds  that 
certain  correspondence  stated  in  the  opinion  does  not  constitute  a  suifi- 
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cicnt  notice  of  a  claim  for  damages  against  a  telegraph  company  for  a 
failure  to  deliver  a  message. 

Trespass  on  the.  Case. — Negligence  in  the  delivery  of  a  telegraph  mes- 
sage. Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon.  Abneb 
Smith,  Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1895. 
Reversed  and  remanded.    Opinion  filed  May  16,  1805. 

# 

Williams,  Holt  &  Wheeler,  attorneys  for  appellant. 
J.  W.  CocHBANj  attorney  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  argument  of  the  appellant  seems  to  concede  tliat  the 
appellant  was  negligent  in  the  'delivery  of  a  message  sent  at 
5:45  p.  M.,  December  7,  1893,  as  follows : 

"  C&icAQo,  December  7, 1893. 
To  Herman  Welk,  Attorney,  Lemont,  111.: 

Have  all  witnesses  here  to-morrow  at  10  a.  m.  Lewan- 
dowski  case  first  one,  and  none  other  on  trial.  Answer  to 
1393  Harvard  street,  at  once. 

C.  W.  Beck." 

The  message  was  upon  a  blank  of  the  appellant  at  the 
head  of  which  was  printed : 

"  Send  the  following  message  subject  to  the  terms  ) 
on  back  hereof  which  are  hereby  agreed  to."  j 

And  on  the  back : 

"  All  messages  taken  by  this  company  are  subject  to  the 
following  terms : 

The  company  will  not  be  liable  for  damages  or  statutory 
penalties  in  any  case  where  the  claim  is  not  presented  in 
writing  within  sixty  days  after  the  message  is  filed  with  the 
company  for  transmission." 

The  appellee  testified  that  he  had  been  in  the  habit  of 
sending  telegnims  by  the  appellant,  and  was  familiar  with 
the  blanks  used.  It  is  unnecessary  for  the  purposes  of  this 
case  to  set  out  the  testimony  as  to  how  the  appellee  suffered 
loss  by  the  neglect  of  the  appellant. 

It  is  not  denied  by  the  appellee  that  the  cases  Wolf  v. 
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Western  Union,  02  Pa.  St.  83,  and  Cole  v.  Western  Union, 
33  Minn.  227,  holding  that  the  provision  for  notice  is  rea- 
sonable, are' good  law.  He  insists  that  he  complied  with  it 
by  the  following  correspondence,  all  the  letters  to  the  ap- 
pellant being  on  letter  heads  like  this  one  : 

"People's  Casualty  Claim  Adjustment  Company,  Suite 
77,  175  Dearborn  Street,  Telephone  Main  631. 

Thus.  W.  Spraoue, 

Pres.  &  Treasurer. 
C.  W.  Beck,  Manager. 
F.  W.  C.  Mayes,  Counsel, 
W.  H.  Ballakd,  M.  D., 
Medical  Examiner." 

"  Chicago,  December  9th,  1893. 
Mr.  F.  A.  Tubbs,  Supt.  Western  Union  Tel.  Co.,  City.  - 

Dear  Sir  :  On  the  7th  of  December,  1893,  at  about  5:45 
p.  M.,  I  sent  a  message  to  Herman  Welk,  at  Lemont,  111., 
writing  the  same  on  one  of  j'^our  full  rate  blanks,  and  pay- 
ing sixty-one  cents  to  the  cashier  for  the  same.  The  mes- 
sage was  to  the  effect  that  Mr.  Welk  bring  to  the  city  all 
the  witnesses  in  an  important  law  suit.  The  importance  of 
it  was  readily  seen  on  reading  the  same,  nevertheless  the 
message  was  not  delivered  to  Mr.  Welk  that  night,  nor 
until  late  the  next  day.  The  consequence  was  that  the  case 
was  called,  and  we  were  put  to  a  great  deal  of  expense  and 
trouble  and  annoyance,  and  the  case  had  to  go  over  until 
next  week,  all  on  account  of  the  neglect  of  your  company. 

The  object  of  this  letter  is  to  inform  you  that  we  expect 
your  company  to  pay  us  whatever  the  actual  loss  is  on  ac- 
count of  the  delay  of  this  message.  Had  it  not  been  for  the 
fortunate  fact  that  the  other  side  was  not  quite  ready  and 
did  not  push  us  very  much  your  company  would  probably 
have  had  a  great  deal  more  to  pay. 

Please  advise  me  as  soon  as  possible  what  you  will  do  in 
the  premises  to  make  good  to  us  the  loss  sustained. 

Yours  truly, 
People's  Casualty  Claim  Adjustment  Co., 

Per  C.  W.  Beck,  Manager." 
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"  Chicago,  December  15th,  1893. 
Mr.  F.  A.  Tubbs,  Supt.  "Western  Union  Telegrapb  Co., 

City. 
Dear  Sib:    Enclosed   please  find  affidavit  of  Herman 
Welk,  the  receiver  of  the  message  about  which  I  wrote  you 
several  days  ago. 

Please  let  us  have  a  conclusion  to  this  matter  as  promptly 
as  possible.    Yours  truly. 

People's  Casualty  Claim  Adjustment  Co., 

Per  C.  W.  Beck,  Manager." 

"  Chicago,  January  15th,  1894. 
Mr.  F.  A.  Tubbs,  Gen.  Supt.  W.  U.  T.  Co.,  City. 

Dear  Sir  :  On  December  9th,  I  wrote  you  in  relation  to 
the  delay  of  a  message  which  I  sent  to  Herman  Welk,  at 
Lemont,  Illinois,  to  bring  some  witnesses  to  this  city  in  the 
Lewandowski  case,  which  was  to  be  tried  the  day  follow- 
ing, which  delay  cost  us  a  good  deal  of  money  and  annoy- 
ance. You  replied  that  you  would  investigate  the  matter 
and  advise  us.  As  yet  we  have  heard  nothing  from  you. 
We  place  our  claim  at  $150,  actual  loss,  money  paid  at- 
torneys for  their  attendance  in  court  and  other  expenses  to 
which  we  were  subjected,  and  we  received  no  benefit  from 
them  on  account  of  the  delay  of  this  message.  Please  let 
me  hear  from  you  at  once.    Yours  truly. 

People's  Casualty  Claim  Adjustment  Co., 

Per  C.  W.  Beck,  Manager." 

"  Chicago,  January  16th,  1894. 
Mr.  C.  W.  Beck,  Manager,  125  Dearborn  St.,  City. 

Dear  Sir  :  Your  letter  of  yesterday  is  received  and  con- 
tents noted.  I  regret  that  the  matter  is  still  under  investi- 
gatioiL  As  soon  as  a  result  is  obtained  you  will  hear  from 
me. 

Yours  respectfully, 

J.  H.  ScoTT,  Supt." 
The  appellee  never  presented  any  other  claim  in  writing, 
and  testified  that  he  thought  the  appellant  would  settle 
sooner  by  signing  his  letters  with  the  name  of  the  Casualty 
Company. 
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Now  it  can  hardly  be  contended  that  if  Smith  has  a  claim, 
letters  from  Jones  stating  that  he  has  a  claim  would  avail 
Smith. 

Suppose  these  letters  from  the  Casualty  Company  had 
been  signed  with  the  name  of  any  other  officer  of  the  com- 
pany they  would  have  been  of  the  same  effect  as  now.  In 
either  case  such  letters  are  the  act  of  the  company,  present- 
ing a  claim  of  the  company,  and  of  nobody  else. 

This  question  was  left  to  the  jury,  and  they  naturally- 
found  a  verdict  against  the  company,  contrary  to  the  undis- 
puted fact. 

The  court  probably,  if  asked,  would  have  decided  the  ques- 
tion rightly.  The  appellee  did  not  intend  to  present  a  claim 
on  his  own  behalf  to  the  appellant,  in  fact,  intended  that  it 
should  understand  that  he  had  no  claim. 

The  letter  of  December  9th  relates  his  personal  acts,  and 
makes  very  clear  what  ho  personally  did,  and  what  the  com- 
pany claim  in  consequence;  drawls  the  distinction  between 
"  I "  and  **  we  "  or  "  us  "  without  ambiguity. 

The  judgment  is  reversed  and  the  cause  remanded. 


James  E.  Crooks  et  al.  v.  Hibbard^  Spencer^  Bartlett 

&  Co. 

1.  Variances— 3fu«<  be  Pointed  Out — A  variance  between  the  plead- 
ings and  the  proofs  must  be  pointed  out  in  the  court  below,  and  an  oppor- 
tunity given  to  amend  against  it. 

2.  Appellate  Court  Practice— Afoiicm«/or  New  Trials— Grounds,  — 
Where  a  motion  for  a  new  trial  does  not  set  forth  that  the  damages  wero 
excessive,  tlie  point  can  not  be  raised  on  a{^peaL 

Assumpsit,  for  goods  sold  and  deUvered.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard 
in  this  court  at  the  March  term,  1895.    Afl&rmed.    Opinion  filed  May  16, 

1895. 

Remy  &  Mann,  attorneys  for  appellants. 
Rosenthal,  Kuitz  &  Hirschl,  attorneys  for  appellee. 
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Mb.  Presiding  Justice  Waterman  delivered  the  opin- 
ion OF  THE  Court. 

Appellee  brought  suit  against  appellants  and  recovered 
judgment  for  $1,000;  from  this  appellants  have  appealed. 

Appellants  insist  that  the  court  below  erred  in  these  par- 
ticulars : 

Ist.  In  refusing  to  find  for  the  appellants  upon  the  first 
and  second  amended  counts  of  appellee's  declaration  be- 
cause of  the  variance  between  each  of  them  and  the  proof. 

2d.  In  refusing  to  find  for  appellants  upon  the  common 
counts,  since  the  evidence  did  not  make  a  case  under  them. 

3d.  In  refusing  to  find  for  appellants  because  of  the  in- 
sufficiency of  appellee's  proof  in  not  showing  an  offer  by 
appellee  to  arbitrate. 

4rth.    In  awarding  excessive  damages  to  appellee. 

As  to  the  error  first  charged  it  is  sufficient  to  say  that 
no  variance  was  pointed  out,  and  an  opportunity  given  to 
amend  against  it.  McCormick  v.  Durand,  37  111.  App.  167, 
168;  affirmed,  136  111.  178;  ^L.  S.  &  M.  S.  Co.  v.  Ward,  33 
lU.  611,  516,  517. 

If  the  court  erred  in  not  finding  for  appellants  upon  the 
common  counts,-  such  error  is  not  shown  to  have  been  of 
any  consequence.  There  was  no  agreement  to  arbitrate 
that  constituted  any  defense  to  this  suit. 

The  appellants'  motion  for  a  new  trial  did  not  set  forth 
that  the  damages  awarded  were  excessive.  We  have  ex- 
amined the  evidence  and  see  no  sufficient  reason  for  thinking 
the  judgment  to  be  opposed  to  the  law  and  the  evidence. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


W.  A.  Aylsworth  y.  James  E.  Moore  and  William  J. 

Moore^  Copartners. 

1.  Appellate  Court  Practice— 7n*M^cicn^  Abstract.— -Where  the 
abstract  shows  no  exceptions  taken,  the  court  wiU  not  look  into  the 
record  to  see  if  any  were  taken. 

Trorer.— Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
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Frank  Baker,  Judge,  presiding.    Heard  in  this  court  at  the  March 
term,  1895.    AfiOrmed.    Opinion  filed  May  16,  1895. 

D.  T.  DuNooMBB,  attorney  for  appellant. 
D.  D.  O'Brien,  attorney  for  appellees. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  abstract  shows  a  declaration,  plea,  trial,  verdict  and 
judj^raent  in  trover,  but  shows  no  exception  taken  to  any- 
thing. We  do  not  look  to  the  record  to  see  if  any  excep- 
tions are  there.  Wabash  R.  E.  v.  Smith,  68  111.  App.  419; 
Woven  Cord  Bed  Spring  Co.  v.  Coxedge,  50  111.  App.  335; 
Eichey  v.  Dunham,  50  111.  App.  246. 

The  judgment  is  affirmed. 


0.  H.  Carl  JTahn  v.  John  T.  Eelly. 

1.  AoESCY-'What  Constitutes  Burden  of  Proof,— The  burden  of 
showing  the  existence  of  an  agency  is  upon  the  paHy  who  alleges  it. 

Agsnmpsit,  for  a  breach  of  contract.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  John  Gibbons,  Judge,  presiding.  Heard  in 
this  court  at  the  March  term,  1895.  Afiftrmed.  Opinion  filed  May  16, 
1895. 

Statement  6t  the  Case. 

This  was  an  action  brought  to  recover  damages  for  breach 
of  a  contract  for  the  conveyance  of  certain  real  estate. 
Defendant  filed  a  plea  of  the  general  issue  and  a  plea  of 
the  statute  of  frauds.  Upon  the  trial,  after  plaintiff's  evi- 
dence was  in,  the  court  excluded  the  evidence  and  instructed 
the  jury  to  bring  in  a  verdict  for  the  defendant. 

The  transaction  upon  which  appellant's  claim  is  based  is 
substantially  as  follows : 

About  the  middle  of  the  year  1890,  B.  A.  Ulrich  &  Sons,  a 
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firm  of  real  estate  brokers,  addressed  a  letter  to  the  appellee, 
asking  whether  the  real  estate  in  question  owned  by  him 
was  for  sale,  and  if  so,  upon  what  price  and  conditions  he 
would  sell  it. 

In  answer,  they  received  by  mail  a  postal  card  describing 
thfe  property  by  lot  and  block  number,  and  giving  the  price 
as  $4,000,  terms,  one-third  cash,  balance  one  and  two 
years. 

On  July  26,  1890,  Ulrich  &  Sons  addressed  another  letter 
to  appellee  in  the  following  words : 

"  Dear  Sir  :  Please  let  me  know  what  is  the  lowest  price 
you  will  accept  for  your  property,  No.  4929  State  street. 

Respectfully  yours, 

B.  A.  Ulrioh  &  Sons." 

Upon  this  letter  the  appellee  wrote  the  following  words : 

"  $4,200,  on  time;  $1,000,  cash;  1  and  2,  or  1, 2  and  3  years, 
or  $4,100  cash  is  the  lowest  price  I  will  take. 

Yours  respectfully, 

John  T.  Kelly." 

This  letter  with  Kellv's  indorsement  on  it  was  mailed  to 
Ulrich  &  Sons,  who  then  proceeded  to  find  a  customer  for 
the  property. 

It  was  advertised  by  them  as  being  for  sale,  and  there- 
after an  agreement  for  a  deed  was  drawn,  which  was  signed 
by  B.  A.  Ulrich  &  Sons,  as  agents  for  appellee,  and  by  ap- 
pellant in  person. 

GoLDziER  &  KoDQERS,  attoHieys  for  appellant. 

Sidney  SMrrH  and  Austin  A.  Canavan,  attorneys  for 
appellee. 

Mr.  Presiding  Justice  Waterman  delivered  the  opinion 
OF  the  Court. 

There  is  no  evidence  showing  that  Ulrich  &  Sons  had  any 
authority  to  make  for  appellee  an  agreement  to  sell  this  or 
any  other  property. 

They  wrote  to  appellee  asking  him  what  he  would  accept 
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for  certain  property.  He  replied  that  he  woold  take  $4,200. 
If  Ulrich  &  Sons  had  replied  that  they  would  take  it  upon 
the  terms  he  gave,  it  might  be  that  a  contract  to  sell  to 
them  would  thus  have  been  made;  but  there  was  in  his  reply 
no  authority  to  them  to  act  as  his  agents  or  sell  to  some  one 
else.  He  may  have  been  \iilling  to  sell  to  them  on  time, 
but  not  to  appellee.  The  judgment  of  the  Circuit  Court  is 
affirmed. 


North  Chicago  Street  Railroad  Go.  t.  Lemuel  M.  AeUey. 


1.  Champerty— Con  frac^  to  Pay  a  Portion  of  the  Amount  Recovered 
is  Not, -^There  is  no  law  or  public  policy  in  this  State  which  deprives  a 
person  claiming  a  right,  from  contracting  to  pay  for  legal  services,  in 
vindicating  it,  a  stipulated  portion  of  the  thing,  or  of  the  value  of  the 
thing,  when  recovered,  dependent  solely  upon  such  recovery,  instead  of 
paying  or  contracting  to  pay  absolutely,  a  sum  certain^ 

2.  Attorneys  and  Counselors— Cowh'iiflFeni  Feea-^Darmige  Suits, — 
A  person  having  a  right  of  action  for  personal  injuries  sustained,  may 
lawfully  contract  with  an  attorney  at  law  to  prosecute  a  suit  for  the 
recovery  of  damages  for  a  contingent  fee,  to  be  paid  from  the  amount 
recovered. 

3.  Assignment— 0/  a  Right  of  Action—Effect  O/.— The  assignment 
of  an  interest  in  a  right  of  action  for  a  personal  injury  which  is  to  be 
prosecuted  in  the  name  of  the  assignor,  with  an  agreement  to  assign  a 
corresponding  interest  in  the  judgment  which  might  be  recovered  in 
the  future,  is  equivalent  to  an  equitable  assignment  of  the  specified 
interest  in  the  judgment  tlie  moment  it  is  perfected,  and  binds  all  parties 
having  notice  or  knowledge  of  the  same. 

4.  Attorney  and  Cuent — Contracts  Betiveen — WTien  Binding  upon 
the  Adverse  Party,— &.  person  having  a  cause  of  action  against  a  railroad 
company  for  personal  injuries,  contracted  with  an  attorney  to  prosecute 
a  suit  for  the  same  for  a  contingent  fee  of  one-half  the  amount  of  the 
recovery,  and  agreed  to  assign  one-half  of  the  judgment  when  recovered. 
During  the  absence  of  the  attorney  from  the  court,  the  railroad  com- 
pany, with  knowledge  of  the  contract  existing  between  the  plaintiif  and 
the  attorney,  compromised  the  action  by  allowing  judgment  for  a  sum 
certain  to  be  entered  against  it,  and  satisfied  the  same  by  paying  the  full 
amount  to  the  plaintiff.  The  plaintiff  having  failed  to  pay  the  attorney, 
and  being  insolvent,  he  brouglit  suit  against  the  railroad  company  for 
an  anioimt  equal  to  one-half  of  the  judgment  and  recovered. 
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*  ■  ■  ■ 

5.  Appellate  Court  Practice — Abandoned  Points.  —A  point  which, 
under  the  assignment  of  errors,  might  have  been  raised  by  the  appellant^ 
but  which  was  not,  must  be  considered  as  waived  or  abandoned. 

Bill  in  Equity  for  Belief.— Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Phiup  Stein,  Judge,  presiding.  Heard  in  this 
court  at  the  March  term,  1895.    Affirmed.     Opinion  filed  May  16,  1895. 

Egbert  Jamieson  and  Van  Vechten  Veeder,  attorneys 
for  appellants. 

V 

It  is  contended  that  the  agreement  in  question  is  not  an 
assignment  of  any  portion  of  the  fund  expected  to  be  recov- 
ered, but  is  a  mere  promise  to  pay  "  a  sum  equal  to  one- 
half  of  the  gross  amount  recovered  or  received,"  a  prom- 
ise which  gives  no  lien  in  equity  upon  the  fund.  Bromwell 
V.  Turner,  37  111.  App.  563,  and  authorities  cited;  Story  v. 
Hull,  143  111.  506;  Trist  v.  Child,  21  Wall.  (U.  S.)  441;  La- 
mont  V.  Railroad  Co.,  2  Mackey  (113  D.  C.)  507;  Christmas 
v.  Russell,  14  Wall.  (U.  S.)  70;  Kusterer  v.  City  of  Beaver 
Dam,  56  Wis.  475;  Rogers  v.  Hosack,  18  Wend.  (N.  Y.) 
319;  Hoyt  v.  Story,  3  Barb.  (N.  Y.)  262;  Christmas  v.  Gris- 
wold,  8  Ohio  St.  558;  Ford  v.  Garner,  15  Ind.  298;  Cough- 
lin  V.  N.  Y.  C.  &  H.  R.  R.  Co.,  71  K  Y.  447;  Humphrey  v. 
Browning,  46  111.  485. 

A  right  of  action  for  personal  injuries  is  not  assignable. 
Chicago  &  Alton  R.  R.  Co.  v.  Maher,  91  111.  314;  Norton  v. 
Tuttle,  60  111.  134;  Prosser  v.  Edmunds,  1  Younge  &  Coll.* 
481;  111.  Land  &  Loan  Co.  v.  Speyer,  138  111.  145;  Rice  v. 
Stone,  1  Allen  (Mass.)  568;  Linton  v.  Hurley,  104  Mass.  353; 
Coughlin  V.  N.  Y.  0.  &  H.  R.  R.  Co.,  71  N.  Y.  446;  Oliwell 
V.  Verdenhalven,  26  N.  Y.  St.  Rep.  116;  Averill  v.  Long- 
fellow, 66  Me.  237;  Swanston  v.  Morning  Star  Mining  Co., 
13  Fed.  Rep.  216;  Central  R.  Co.  v.  B.  &  W.  R.  Co.,  87  Ga. 
388;  Hunt  v.  Conrad,  47  Minn.  557. 

The  agreement  sought  to  be  enforced  is  maintenous 
and  champertous.  Thompson  v.  Reynolds,  73  111.  13;  Phil- 
lips V.  So.  Park  Comrs.,  119  111.  636;  Norton  v.  Tuttle,  60 
111.  134;  DeHoughton  v.  Money,  2  Ch.  App.  169;  Key  v. 
Vattier,  1  Ohio  68;  Goodrich  v.  Tenney,  44  111.  App.  331; 
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Gillet  V.  Logan  County,  67  111.  261;  Sprye  v.  Porter,  7  E. 
&  B.  58,  81;  Powell  v.  Knowler,  2  Atk.  224. 

L.  M.  Ackley,  pro  se. 

It  is  contended  that  a  person  who  has  a  right  of  action 
against  a  street  railroad  company  for  a  personal  injury,  and 
not  money  enough  to  pay  attorney's  fees,  can  make  a  valid 
assignment  of  such  cause  of  action  or  of  any  verdict  or  judg- 
ment that  he  may  recover  therein,  to  secure  the  fees  of  an 
attorney  who  is  employed  to  enforce  it.  Citing  Peoria 
Insurance  Co.  v.  Frost,  37  111.  333;  Lake  Erie  K.  R  Co.  v. 
Middlecoff,  160  111.  27;  Over  v.  Lake  Erie  R.  R.  Co.,  63 
Fed.  Eep.  34;  Cunningham  v.  Evansville  R.  R.  Co.,  102 
Ind.  478,  and  cases  cited  at  482;  1  N.  E.  Rep.  800;  Crum  v. 
Sawyer,  132  111.  443;  Savage  v.  Gregg,  61  111.  App.  281; 
Savage  v.  Gregg,  150  111.  161;  Hodsou  v.  McConnell,  12  111. 
170,  and  other  cases. 

All  rights  of  action  for  torts  which  survive  to  the  personal 
representative,  may  be  assigned  so  as  to  pass  an  interest  to 
the  assignee  which  he  can  assert  in  a  civil  action  in  his  own 
name.  Tyson  v.  McGuinness,  25  Wis.  656;  Quin  v.  Moore, 
^5  K  Y.  432;  Dininny  v.  Fay,  Sheriff,  38  Barb.  18;  Merrill 
7.  Grinnell,  30  K  Y.  694;  McKee  v.  Judd,  12  N.  Y.  (2 
Kern)  622,  and  Waldron  v.  Willard,  17  N.  Y.  466;  Grant  v. 
^Ludlow,  8  Ohio  St.  1;  Robinson  v.  Weeks,  6  How.  Pr.  161; 
Slawson  v.  Schwabaker,  4  Wash.  St.  783;  Pomerov's  Reme- 
dies  and  Remedial  Rights,  Sees.  146,  147,  n.  1,  148, 149, 150. 

Mere  personal  torts,  which  die  with  the  party  and  do  not 
survive  to  the  personal  representatives,  are  not  capable  of 
passing  by  assignment,  and,  conversely,  a  cause  of  action 
which  does  survive  to  a  personal  representative  can  be  en- 
forced in  the  name  of  an  assignee.  This  test  was  laid  down 
notably  in  Zabriskie  v.  Smith,  13  N.  Y.  322;  Bliss  on  Code 
Pleading,  Sec.  37;  Byxbie  v.  Wood,  25  N.  Y.  707;  Pom- 
erov's Equity  Jurisprudence,  Sec.  1275;  R.  R.  Co.  v.  Hen- 
derson, 1  Lea  (Tenn.)  1;  Weire  v.  Davenport,  11  Iowa  49; 
National  Exchange  Bank  v.  McLoon,  73  Me.  498;  Coughlin 
V.  N.  Y.  Cent.  R.^  R.,  71  N.  Y.  444;    Hoyt  v.  Thompson,  1 
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Paige  (N.  Y.)  320;  Fried  v.  K  Y.  (.^nt.  K.  E.  Co.,  43  N.  Y. 
Sup.  Ct.  1;  Whittaker  v.  N.  Y.  E.  E.  Co.,  1886,  3  N.  Y. 
State  Eep.  537. 

In  Illinois,  actions  for  personal  injuries  survive.  Section 
123,  administration  act,  says:  "In  addition  to  the  actions 
which  survive  by  the  common  law,  the  foUowino^  shall  also 
survive :  Actious  of  replevin,  actions  to  recover  damages 
for  an  injury  to  the  person  (except  slander  and  libel),  actions 
to  recover  damages  for  an  injury  to  real  or  personal  prop- 
erty or  for  the  detention  or  conversion  of  personal  prop- 
erty, and  actions  against  officers  for  misfeasance,  malfeas- 
ance or  nonfeasance  of  themselves  or  their  deputies,  and  all 
actions  for  fraud  or  deceit." 

Under  this  statute  and  the  reasoning  of  the  above  author- 
ities a  right  of  action  for  personal  injuries  is  assignable. 
This  has  been  expressly  decided  in  Iowa  were  there  is  a 
similar  statute.  Vimont  v.  Chicago  E.  E.,  21  N.  W.  Eep. 
9;  see  also  Zogbaum  v.  Parker,  6Q  Barb.  (N.  Y.)  341;  Zog- 
baum  V.  Parker,  55  N.  Y.  120;  Murphy  v.  McGrath,  79  111. 
594;  Grant  V.  Ellis,  26  Mich.  201;  Eogers  v.  Windoes,  48 
Mich.  628;  North  v.  Turner,  9  S.  &  E.  244;  Butler  v.  E.  E. 
Co.,  22  Barb.  110;  Purple  v.  Hudson  E.  E.  E.  Co.,  4  Burr's 
N.  Y.  Supre.  Ct.  79;  E.  E.  Co.  v.  Freeman,  57  Tex.  156; 
Chauteau  v.  Boughton,  100  Missouri  406;  Snyder  v.  E.  E. 
Co.,  86  Mo.  613;  Eooney  v.  2d  Ave.  E.  E.,  18  K".  Y.  368; 
Christie  v.  Sawyer,  44  N.  H.  298. 

Mr,  Justice  Shepaio)  delivered  the  opinion  of  the 
Court. 

The  bill  alleges  that  complainant,  the  appellee,  was  an 
attorney  at  law;  that  one  Mary  Butler  had  received  certain 
personal  injuries,  stating  their  nature,  for  which  she  had  a 
right  of  action  against  the  defendant,  the  appellant,  for  the 
prosecution  of  which  she  desired  his  legal  services  upon  a 
contingent  fee,  and  thereupon  a  written  agreement  between 
him  and  her  was  entered  into,  as  follows : 

"  Whereas,  on  or  about  the  7th  day  of  July,  A.  D.  1891, 
Mrs.  Mary  Butler  received  certain  personal  injuries  through 
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an  accident  caused  by  the  negligence  of  certain  employes  of 
the  North  Chicago  Street  Sailroad  Company,  and  desires 
to  enforce  payment  of  damages  for  said  injury,  without 
advancing  attorney's  fees  therefor,  it  is  agreed  by  and  be- 
tween said  Mrs.  Mary  Butler  and  L.  M.  Ackley,  attorney  at 
law,  that  said  Ackley  shall  take  exclusive  charge  of  said 
matter,  and  prosecute  such  parties  as  he  may  deem  liable 
for  said  injuries,  and  begin  and  prosecute  diligently  to  final 
•settlement  such  suits  or  legal  proceedings  as  he  may  deem 
necessar}^  and  shall  receive  for  his  services  under  this  con- 
tract a  sum  equal  to  one-half  the  gross  amount  recovered  or 
received  on  account  of  said  injuries;  and  to  secure  payment 
of  said  fee  the  said  Mrs.  Mary  Butler  hereby  assigns  to  said 
Ackley  and  his  assigns  one-half  of  said  right  of  action,  and 
agrees  to  assign  in  proper  legal  form  in  writing,  upon  re- 
quest, one-half  of  any  verdict  or  judgment  which  may  be 
had  or  recovered  by  reason  of  said  accident  and  injury, 
court  costs  and  actual  necessary  expenses  to  be  advanced 
by  Mrs.  Mary  Butler,  who  also  agrees  not  to  compromise 
or  settle  said  claim,  or  to  have  any  dealings  with  any  per- 
son in  reference  thereto,  other  than  said  attorney.  In  the 
event  of  a  settlement  of  said  claim  before  the  aforesaid  case 
is  on  trial  call,  the  charge  for  services  shall  be  less  than  one- 
half,  in  proportion  to  the  work  done  up  to  the  date  of  such 
settlement. 

•  Mary  Butlek.       [Seal.] 
L.  M.  AcKLET.       [Seal.] 
Dated  Chicago,  September  2, 1891." 

A  collateral  agreement  between  complainant  and  said 
Butler  with  reference  to  the  employment  of  associate  coun- 
sel to  work  with  him  in  the  case,  and  that  associate  counsel 
was  engaged  by  complainant,  for  whose  services  complain- 
ant had  become  liable,  was  also  alleged. 

It  was  alleged,  also,  that  on  the  next  day  after  the  mak- 
ing of  said  agreement,  and  in  reliance  thereon,  the  contem- 
plated suit  was  begun  by  the  complainant,  and  thdt  from 
that  time  on  for  a  space  of  more  than  two  and  a  half  j'ears, 
complainant  spent  much  time  and  rendered  necessary  and 
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important  services,  setting  them  forth,  in  connection  there- 
with; that  finally  said  cause  was  reached  on  the  call  of  the 
calendar,  and  on  complainant's  motion  was  set  for  trial;  that 
while  on  the  trial  call,  and  awaiting  its  turn  for  trial,  the 
defendant,  appellant,  through  its  attorneys,  without  the 
knowledge  or  consent  of  appellee,  settled  the  cause  with  said 
Butler,  called  up  tHe  case  out  of  its  order,  and  had  judgment 
entered  therein  against  appellant  and  in  favor  of  said  But- 
ler, for  $3,750  and  (SystSj  and  paid  the  same  to  said  Butler, 
and  had  said  judgment  satisfied  of  record,  all  of  which  it  is 
alleged  was  done  in  fraud  of  appellee's  rights. 

It  is  also  alleged :  **  That  prior  to  the  making  of  said 
settlement  and  payment  of  $3,750  to  said  Mary  Butler,  said 
North  Chicago  Street  Railroad  Company  had  full  knowledge 
and  notice  of  said  contract  in  writing,  of  the  employment 
of  associate  counsel  and  of  the  services  rendered  as  afore- 
said,  and  of  the  complainant's  rights  under  said  contract." 

The  bill  further. alleges  that  said  Mary  Butler  has  in- 
formed complainant  that  she  has  none  of  the  money  that  was 
so  paid  to  her,  and  that  she  is  insolvent,  and  that  his  rights 
will  be  wholly  lost  unless  his  contnict  and  said  assignment 
are  enforced  against  the  defendant,  the  appellant,  and  prays 
that  the  appellant  be  decreed  to  pay  him  the  one-half  of 
said  judgment  so  recovered  against  appellant  by  the  said 
Butler. 

The  defendant,  appellant,  was  defaulted,  and  a  decree  jpre> 
confesso  entered  against  it  for  $1,875,  being  one-half  of  the 
judgment  aforesaid. 

Upon  this  appeal  it  is  urged,  on  the  part  of  appellant,  that 
a  right  of  action  for  personal  injuries  is  not  assignable;  that 
the  right  of  action  has  become  merged  in  the  judgment, 
which  remains  satisfied  of  record;  that  the  agreement  be- 
tween appellee  and  Mary  Butler  is  not  an  assignment  of  any 
portion  of  the  fund  expected  to  be  recovered,  but  is  a  mere 
promise  or  personal  covenant  to  pay,  or  assign,  which  gives 
no  lien  in  equity  upon  the  fund;  that  the  agreement  is 
champertous;  and  that  the  affidavit  to  the  bill  is  of  no  legal 
effect. 

TOL  LVni  87 
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The  bill  was  one  that  need  not  have  been  sworn  to. 
Whether,  therefore,  the  affidavit  to  it  was  sufficient  in  law 
is  of  i^o  consequence.  If  the  allegations  in  the  bill  were 
sufficient,  the  confessing  of  them,  whether  they  were  sworn 
to  or  not,  justified  a  decree  in  accordance  with  them. 

It  was  said  in  Newkirk  v.  Cone,  18  111.  449,  that  our  stat- 
ute (Section  27,  Chap.  38,  Hurd's  Revised  Statutes),  defin- 
ing and  providing  for  punishment  of  maintenance,  under 
which  general  name  champerty  is  embraced,  seems  to  have 
abolished  the  common  law  offense,  with  its  divisions  and 
distinctions,  and  to  have  substituted,  in  its  stead,  a  "statutory 
offense  under  the  general  name  of  maintenance;  and  the 
holding,  in  that  case,  that  there  is  "no  law  or  public  policy 
in  this  State  which  would  deprive  a  person  claiming  a  right, 
from  contracting  to  pay  for  legal  services  in  vindicating  it, 
a  stipulated  portion  of  the  thing,  or  of  the  value  of  the 
.thing,  when  recovered,  dependent  solely  upon  such  recovery, 
instead  of  paying,  or  contracting  to  pay,  absolutely,  a  sum 
certain,"  has  never  to  our  knowledge  been  certainly  receded 
from. 

A  possible  distinction  might  exist  if  the  attorneys  were 
to  agree  to  carry  on  the  litigation  "  at  their  own  cost  and 
expense."    Phillips  v.  So.  P.  Commissioners,  119  111.  626. 

The  same  element,  that  the  attorney  agreed  to  "  pay  all 
necessary  expenses "  in  prosecuting  the  claim,  exist^  in 
Thompson  v.  Keynolds,  73  111.  11,  where  Newkirk  v.  Cone 
is  reviewed  and  distinguished  from  that  case,  but  not  nec- 
essarily overruled. 

Smith  V.  Young,  62  111.  210,  was  a  case  where  the  Supreme 
Court  upheld  the  contract,  although  the  attorney  there 
agreed  to  pay  "  all  necessary  expenses  and  costs  himself." 

We  agree  that  the  decisions  in  this  State  seem  to  vacillate 
upon  the  question,  but  without  indulging  in  an  extended 
review  and  comparison  of  them,  it  appears  to  us  that  no  one 
of  them  go  so  far  as  to  hold  that  a  contract  like  the  one  in 
question  is  void  as  being  champertous,  and  we  are  not  in- 
clined to  go  to  that  extent.  Dunne  v.  Ilerrick,  37  111.  App. 
180. 
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The  changed  conditions  and  better  civilization  of  to-day 
as  compared  with  what  existed  in  England,  when  the  com- 
mon law  rule  prevailed,  aflford  reason,  as  held  in  many- 
States,  for  the  material  restriction  of  that  doctrine.  Clark's 
Criminal  Law,  Chap.  XIII,  p.  324. 

As  said  in  Newkirk  v.  Cone,  supra:  **  The  suitor  may  be 
unable  to  pay  in  advance  and  without  credit,  or  he  may 
deem  such  an  arrangement  (for  a  contingent  fee)  most  pru- 
dent and  best  calculated  to  insure  vigilance  on  the  part  of 
his  counsel;  and  if  he  has  a  cause  of  action,  the  courts  are 
and  should  be  open  for  its  legal  prosecution." 

The  other  contentions  of  the  appellant  require  but  slight 
mention  in  the  view  we  take  of  what  was  done  and  agreed 
to  be  done  by  Mary  Butler,  by  the  terms  of  said  agreement 
with  appellee. 

Whatever  may  be  the  law  with  regard  to  the  assign- 
ability of  a  right  of  action  for  a  personal  injury,  concerning 
which  there  are  numerous  authorities  of  great  weight  on 
both  sides,  there  ought  not  to  be  much  dispute  that  the  as- 
signment in  this  case  of  an  interest  in  the  right  of  action, 
which  was  to  be  prosecuted  in  her  name,  together  with  an 
agreement  to  assign  a  corresponding  interest  in  the  judg- 
ment  which  should  be  recovered  in  the  future  upon  such 
right  of  action,  worked  an  equitable  assignment  of  the  spec- 
ified interest  in  that  judgment  the  moment  the  judgment 
was  perfected,  upon  the  principle  that  in  equity  that  which 
is  agreed  to  be  done  will  be  considered  as  done.  1  Story's 
Eq.  Juris.,  Sec.  64  g;  Freeman  on  Judgments  (12th  Ed.),  Sec. 
425. 

*''  An  equitable  assignment  is  such  an  assignment  as  gives 
the  assignee  a  title  which,  though  not  cognizable  at  law, 
equity  will  recognize  and  protect,"  and  to  support  such  an 
assignment  there  must  be  an  actual  appropriation  of  the 
fund,  or  of  some  designated  part,  proportion  or  per  cent  of 
it.     Story  v.  Hull,  143  111.  506. 

We  think  there  was  here,  what  was  equivalent,  in  equity, 
to  an  assignment  of  a  definite  proportion  of  the  judgment 
that  was  recovered,  and  that  if  the  apj^Uant  had  notice  of 
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such  assignment,  the  payment  of  the  whole  judgment  to 
Mary  Butler  was  made  at  its  risk. 

Whether  there  was  a  sufficient  allegation  of  notice  to  ap- 
pellant of  the  rights  of  appellee  under  the  contract  in  ques- 
tion, is  a  serious  question  with  us. 

The  allegation  of  notice  was  as  hereinbefore  quoted,  and 
omits  all  mention  of  to  what  agent  or  officer  of  the  appellant 
corporation  notice  was  given.  Evans' v.  Schriver  Laundry 
Company,  57  111.  App.  150;  Primmer  v.  Patten,  32  111.  528; 
Newell  V.  Board  of  Supervisors,  37  111.  253;  Trustees  of 
Schools  V.  Otis,. 85  111.  179;  Schultz  v.  Plankinton  Bk.,  40 
111.  App.  462. 

But  as  the  appellant  has  not  argued,  nor  even  alluded  to 
the  question  of  want  of  notice,  in  its  brief,  we  will  presume 
that,  even  though  the  errors  assigned  are  sufficient  to  cover 
it,  the  question  is  waived,  or  abandoned.  W.,  St.  L.  &  P. 
Ry.  Co.  V.  McDougal,  113  111.  603;  City  of  Mt.  Carmel  v. 
Howell,  137  111.  91. 

The  decree  of  the  Superior  Court  will  therefore  be 
affirmed. 

Mb.  Pbesidino  Justice  Waterman'.. 

The  contract  of  assignment  upon  which  the  decree  in  this 
cause  is  based  is  not,  in  my  judgment,  such  a  one  as  the  law 
favors  or  a  court  of  equity  will  enforce  against  persons  not 
parties  thereto. 

The  contract  is  not  of  claim  or  right  of  action  against  any 
particular  person,  but  is  of  a  roaming  nature,  authorizing 
the  attorney  to  go  forth  "  seeking  whom  he  may  devour," 
and  to  bring  and  prosecute  diligently  to  final  settlement, 
not  judgment,  '^  such  suits  or  legal  proceedings  as  he  may 
deem  necessary."  It  is  manifest  that  if  this  instrument  be 
valid  and  enf  orcible,  its  validity  has  not  yet  been  exhausted, 
and  who  may  be  the  next  victim  of  this  omnivorous  power 
of  attorney  no  one  can  tell. 

Neither  public  policy,  courts  of  law  or  equity  have  ever 
leaned  to  the  fomenting  of  litigation  or  to  the  discourage- 
ment of  settlements  out  of  court. 

So  far  as  there  is  any  definiteness  in  the  contract  under 
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consideration,  it  would  seem  to  be  of  a  right  of  action 
against  "  certain  employes  of  the  North  Chicago  Street  Kail- 
road  Company,"  by  whose  negligence,  not  that  of  the  Street 
Railroad  Company,  an  accident  to  Mrs.  Mary  Butler,  it  is 
said,  was  caused. 

One-half  of  this  right  of  action  Mrs.  Mary  Butler  purports 
to  assign,  and  "  agrees  not  to  compromise  or  settle  said  claim 
or  to  have  any  dealings  with  any  person  in  reference  thereto, 
other  than  said  attorney." 

Rule  C.  C.  C.  C.  expressed  in  Greenhood  on  Public  Policy, 
page  474,  is :  "A  contract  by  which  the  control  of  the 
party  in  interest  over  litigation  carried  on  in  his  behalf,  is 
limited,  is  void."  Boardman  v.  Thompson,  25  Iowa  487; 
Elwood  v.  Wilson,  21  Iowa  523;  Lewis  v.  Lewis,  15  Ohio  715. 

It  is  urged  that  if  contracts  of  this  kind  are  not  sustained, 
then  whoever  may  receive  an  injury  through  the  negli- 
gence of  another  will  be  remediless. 

How  this  follows  is  not  explained,  unless  counsel  mean  to 
insist  that  every  poor  person  who  receives  a  personal  injury 
is  dishonest,  and  that  no  lawyer  can  or  will  rely  upon  the 
promise  of  such  person  to  pay  him  a  fair  fee  for  successfully 
prosecuting  his  claim  to  judgment. 

That  a  rule  of  law  should  be  established  by  which  the 
army  of  small  employers,  farmers,  grocers  and  others,  the 
multitude  of  individuals  who  must  engage  and  become  lia- 
ble for  the  negligence  of  servants,  are  to  find  in  each  case, 
great  and  small,  petty  and  important,  that  all  right  of  hon- 
est, fair  and  just  settlement  with  an  injured  party  has  been 
contracted  away  to  professionals,  is  not  to  my  thinking  in 
accordance  with  the  welfare  of  the  injured  individual^  the 
State,  or  sound  public  policy. 
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under  section  29,  chapter  82,  R.  S.,  entitled  **  Liens,"  providing  that  if  it 
appears  to  the  court  that  the  owner  and  contractor  fraudulently,  for  the 
purpose  of  defrauding  sub-contractors,  fixed  an  unreasonably  low  price 
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in  the  original  contract  for  the  erection  of  a  building,  such  fraud  must 
be  alleged  and  clearly  shown  by  the  evidence  in  order  to  authorize  the 
court  to  act. 

2.  Same — Proceedings  Under  Section  1^9. — ^A  bill  in  equity  filed  under 
section  28,  chapter  82,  R.  S.,  entitled  "  Liens,**  is  not  an  appeal  to  the 
conscience  of  the  court  to  do  equity,  but  is  a  method  to  ascertain  and 
dispose  of  purely  statutory  liens,  and  it  is  only  persons  having  liens  un- 
der the  statute  that  a  decree  in  favor  of  can  be  rendered. 

8.  Master  in  Chancbrt — Conclusions  on  Contradictory  Bhridenoe.^ 
Fraud. — ^On  pure  questions  of  fact  the  report  <rf  the  master,  where  the 
evidence  is  vi^uminous  and  contradictory,  carries  with  it  much  ol  the 
weight  and  conclusiveness  which  rightfully  attaches  to  the  verdict  of  a 
jury,  but  the  question  as  to  whether  fraud  follows  from  a  state  of  facts 
is  necessarily  a  mixed  question  of  law  and  fact. 

4.  Fraud — Under  the  Mechanic's  Lien  Law. — ^The  fraud  that  is  pro- 
vided against  under  section  29,  chapter  82,  R.  S.,  entitled  '*  Liens,"  is 
that  which  has  its  inception  between  the  owner  and  the  original  con- 
tractor for  the  ultimate  purpose  of  defrauding  the  sub-contractor. 

5.  Same — Mistaken  Opinion. — A  mistaken  opinion  as  to  the  value  of 
city  lots  is  not  equivalent  to  a  fraud,  as  contemplated  by  section  29, 
chapter  82,  R.  S.,  entitled  "Liens." 

6.  BuiLDmo  Contracts— LimitoftoTM  on  the  Power  to  ilfaJbe.— The 
owner  and  contractor  may  contract  upon  such  terms  as  they  can  agree 
to,  provided  only  that  they  do  not  fraudulently  combine  for  the  purpose 
of  defrauding  sub-contractors,  by  fixing  an  unreasonably  low  price  for 
the  building. 

7.  SUB-coNTRACTORS—iWgrW  to  Examine  the  Original  Contract. — 
The  right  of  a  sub-contractor  to  a  lien  depends  upon  the  contract  be- 
tween the  owner  and  the  original  contractor,  and  it  is  his  privilege  to 
inform  himself  about  the  terms  of  the  original  contract,  and  if  not  sat- 
isfied with  them,  to  refuse  to  deal  with  the  contractor. 

8.  Sub-contractor's  luxs—AUowanoe  of  a  Special  Privilege.— The 
sdlowance  of  a  lien  to  a  sub-contractor  is  a  special  privilege,  and  it  is  not 
unreasonable  to  require  him  to  look  to  the  principal  contract  to  ascer- 
tain whether  it  is  such  as  to  justify  him  in  becoming  a  contractor 
under  it. 

Bill  for  a  Settlement  Under  Section  29  of  the  Mechanic's  Lien 
Law. — Appeal  from  the  Circuit  Ck>urt  of  Cook  County;  the  Hon. 
Richard  S.  Tuthill,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1895.    Reversed  and  remanded.    Opinion  filed  May  16, 1895. 

Appellant's  Brief,  Samuel  W.  Jackson,  Attorney. 

Sub-contractors  are  not  given  liens  absolutely,  but  only 
upon  complying  with  the  statutes  in  regard  to  giving 
notice.    The  statute  does  not  give  a  subn^ontractor,  me- 
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cbanic,  or  person  furnishing  material  to  the  original  con- 
tractor a  lien  absolutely*  without  notice  to  the  owner  of  the 
rights  of  such  snb-con tractor,  mechanic  or  materialman. 
Butler  V.  Gain,  128  III.  23. 

The  statute  giving  a  mechanic,  a  materialman  or  sub- 
contractor a  lien  on  the  premises  of  the  owner  of  a  building 
erected  or  repaired,  is  in  derogation  of  the  common  law, 
and  is  to  be^  strictly  construed;  therefore,  a  party  seeking  a 
lien  under  its  provisions  must  show  a  clear  compliance  with 
all  the  requirements  of  the  statutes.  Butler  v.  Gain,  Id. 
27;  St.  Louis  Jtfational  Stock  Yards  v.  O'Eeilly,  85  111.  646; 
Kelly  V.  Kellogg,  79  111.  477;  Belanger  v.  Hersey,  90  111. 
70;  Carney  v.  Tully,  74  111.  375;  Canisius  v.  Merrill,  65  111. 
67;  Cook  v.  Heald,'  21  111.  429, 

If  the  sub-contractor  does  not  give  notice  no  lien  can  be 
created.  Shaw  v.  Chicago  Sash  and  Door  Co.,  144  111.  520; 
St.  Louis  National  Stock  Yards  v.  O'Keilly,  85  111.  546. 

This  notice  is  only  waived  when  the  contractor  makes 
the  sworn  statement  as  provided  by  the  statute.  Butler  v. 
Gain,  128  111.  26;  Shaw  v.  Chicago  Sash  and  Door  Co.,  144 
111.  527. 

A  sub-contractor's  lien  is  limited  to  amount  due  original 
contractor.  There  is  no  privity  of  contract  between  the 
owner  and  sub-contractor  whose  lien  depends  upon  the  valid- 
ity and  terms  of  the  original  contract.  Under  the  earlier 
acts  no  lien  was  allowed  a  sub-contractor.  Dawson  v.  Har- 
rington, 12  111.  300. 

The  money  which  may  remain  in  the  hands  of  the  owner, 
and  due  to  the  original  contractor,  after  all  deductions  are 
made  to  which  the  owner  is  entitled,  is  the  fund,  and  the 
only  fund,  out  of  which  the  contractors  are  to  be  paid. 
Culver  V.  Ewell,  73  111.  536;  Marski  v.  Simraerling,  46  III 
App.  531. 

Knowledge,  by  a  sub-contractor  upon  a  building,  that 
there  is  an  agreement  in  writing  between  the  original  con- 
tractor and  the  owner,  is  sufficient  to  put  him  upon  inquiry 
as  to  the  contents  of  the  writing  and  charge  him  with  notice 
thereof.    Bo  wen  v.  Aubrey,  22  Cal  566, 
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In  the  absence  of  fraud  or  misrepresentation  by  the 
owner,  this  presumption  of  full  knowledge  of  the  terms  of 
the  original  contract  is  ccmclusive  against  all  sub-contract- 
ors, laborers  and  materialmen,  and  thev  are  bound  by  the 
terms  of  the  original  contract,  so  far  as^any  claim  upon  the 
owner,  or  right  of  lien  upon  his  premises  under  the  statute, 
are  concerned.    Henley  v.  Wadsworth,  38  Cal.  366. 

To  constitute  actual  fraud  between  two  or  more  persons, 
to  the  prejudice  of  a  third,  contrivance  and  design  to  injure 
such  third  person,  by  depriving  him  of  some  right,  or  other- 
wise impairing  it,  must  be  shown.  Actual  fraud  is  not  to 
be  presumed,  but  ought  to  be  proved  by  the  party  who  al- 
leges it;  and  if  the  motive  and  design  of  an  act  may  be 
traced  to  an  honest  and  legitimate  source  equally  as  to  a 
corrupt  one,  the  former  ought  to  be  preferred.  Jackson  v. 
McConnel,  1  Scam.  344. 

It  must  be  affirmatively  shown  like  any  other  fact. 
Wright  V.  Grover,  27  111.  426;  Schroeder  v.  Walsh,  120  111. 
403. 

H.  C.  Bennett  and  W.  A.  Phelps,  attorneys  for  Edward 
Baggot  and  Orr  &  Lockett  Hardware  Co.,  appellees. 

William  F.  Wibmers,  for  F.  J.  Switzer,  appellee. 

Lyman  M.  Painb,  for  Chicago  Incandescent  Light  and 
Wiring  Company,  appellee. 

Ira  W.  &  C.  C.  Bubll,  for  Andrew  Dressel,  appellee. 

Peasb  &  McEwEN,  for  John  Henry  and  Elmer  W.  Evans, 
appellees. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the 
Court. 

This  was  a  bill  filed  by  the  appellant,  the  owner  of  a  cer- 
tain city  lot  therein  described,  for  a  general  settlement 
under  the  provisions  of  Sec.  39,  Chap.  82,  Kev.  Stat.  111., 
pertaining  to  mechanic's  liens. 

The  bill  alleged  inter  alia^  that  on  November  13, 1891,  the 
appellant  entered  into  a  contract  in  writing  with  one  Thomas 
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D.  Tansey,  whereby  the  said  Tansey  agreed  to  furnish  all 
the  material  and  labor  required  to  erect  and  complete  a  three 
story  and  basement  store  and  flat  building  for  the  appellant 
upon  his  said  lot,  according  to  certain  plans  and  specificar 
tionsy  and  to  build  and  complete  the  same  within  one  hun- 
dred days  from  said  date  in  a  good  and  workmanlike  man- 
ner under  the  direction  of  the  architect,  and  to  the  satisfac- 
tion of  the  appellant,  for  the  consideration  of  $3,000  in 
money  to  be  paid,  and  four  certain  lots,  to  be  conveyed  to 
said  Tansey  by  the  appellant. 

According  to  the  terms  of  the  said  contract,  the  cash  part 
of  the  consideration  was  to  be  paid  in  installments,  at  spec- 
ified times,  and  the  lots  were  to  be  conveyed  upon  comple- 
tion and  acceptance  of  the  building. 

There  was  no  valuation  placed  upon  the  lots  agreed  to  be 
conveyed,  and  no  value  or  cost  of  the  building  so  as  to  be 
erected,  named  in  the  contract. 

Tansey,  and  all  persons  who  furnished  labor  and  mate- 
rials as  sub-contractors  in  the  erection  of  the  building,  and 
who  had  not  been  paid,  and  who  claimed  anything  therefor, 
either  under  the  statute  relating  to  mechanic's  liens,  or  other- 
wise, were  made  parties  defendant  to  the  bill,  and  most  of 
tliem,  including  Tansey,  answered,  and  some  of  them  filed 
cross-bills. 

The  cause  was  referred  to  a  master  in  chancery,  who 
found  and  reported  that  twelve  of  said  defendants  furnished 
under  contracts  entered  into  between  themselves,  severally, 
and  said  Tansey,  certain  labor  and  materials,  and  that  there 
remained  due  to  them  therefor  several  sums,  exceeding,  in 
the  aggregate,  the  sum  of  $4,500. 

The  master  also  found  that  "  the  building  to  be  erected 
under  said  contract  could  not  be  built  by  any  contractor, 
allowing  him  a  reasonable  profit,  for  less  than  about 
$8,500;"  that  the  four  lots  which  Tansey  had  agreed  to  take 
did  not  exceed  in  value  the  sum  of  $1,200;  that  the  appellant 
paid  out  to  sub-contractors  and  to  Tansey  the  sum  of 
$3,862.45;  and  the  master,  upon  the  theory  and  finding  by 
him  that  appellant,  the  owner,  and  Tansey,  the  contractor, 
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had  fraudulently  and  for  the  purpose  of  defrauding  sul>con- 
tractors,  fixed  an  unreasonably  low  price  in  their  original 
contract  for  the  erection  of  said  building,  within  the  pro- 
visions of  section  2y  of  the  mechanic's  lien  act,  found  and 
reported  that  the  appellant  should  pay  to  the  respective 
defendants,  severally,  their  proportionate  share  of  the  dif- 
ference between  the  sura  of  $8,550,  which  he  had  as  above 
found  to  be  the  cost  value  of  the  building,  and  the  sum  of 
$3,862.45,  paid  by  him  on  account  thereof,  and  recommended 
that  in  default  thereof  the  premises  of  the  appellant  upon 
which  the  building  had  been  erected  should  be  sold  to  satisfy 
the  same. 

The  decree  of  the  court  followed  the  master's  report  in 
substance,  and  so  much  of  it  a-s  is  pertinent  to  and  explana- 
torv  of  the  main  issue  involved,  is  as  follows : 

"That  said  Samuel  B.  Foster  and  Thomas  D.  Tansey 
must  have  been  aware  at  the  time  the  contract  was  entered 
into  between  them  that  the  building  could  not  be  constructed 
without  a  loss  to  the  sub-contractors  of  from  $3,000  to 
$5,000,  and  the  court  finds  that  the  case  made  out  by  the 
defendants  against  said  Foster  and  Tansev  in  this  cause 
comes  within  the  provisions  of  section  twenty -nine  (29),  of 
chapter  eighty-two  (82),  on  mechanic's  liens,  wherein  it  is 
provided  that  if  it  shall  appear  to  the  court  that  the  owner 
and  contractor  fraudulently,  for  the  purpose  of  defrauding 
sub-contractors,  fixed  an  unreasonably  low  price  to  their 
original  contract  for  the  erection  or  repairing  of  such  build- 
ing, then  the  court  shall  ascertain  how  much  of  a  diflFerenoe 
exists  between  a  fair  price  for  the  labor  and  material  used  in 
said  building  or  other  improvement,  and  the  sum  named  in 
said  original  contract,  and  said  difference  shall  be  consid- 
ered as  a  part  of  the  contract,  and  shall  be  subject  to  lien. 

And  the  court  finds  that  a  fair  price  for  the  construction 
of  the  building  aforesaid,  at  the  date  of  the  construction 
thereof  was  eight  thousand  five  hundred  dollars  ($8,500)  in 
money;  that  complainant  has  paid  out  on  said  building  the 
sum  of  three  thousand  eight  hundred  and  sixty-two  dollars 
and  forty-five  cents  ($3,862.45)  leaving  a  balance  of  four 
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thousand  six  hundred  and  thirty-seven  dollars  and  fifty-five 
cents  ($4,637.55)  which  should  have  been  paid  over  by  com- 
plainant on  the  date  of  the  filing  of  the  bill  herein,  and 
which  equitably  should  bear  interest  from  the  date  of  the 
master's  report  herein  at  the  legal  rate. 

And  the  court  further  finds  that  although  certain  lots  are 
mentioned  in  said  contract  to  be  paid  for  the  erection  of 
said  building,  that  the  complainant  is  estop|)ed,  as  against 
the  sub-contractors  herein,  by  reason  of  the  fraud  aforesaid, 
and  as  set  out  in  the  master's  report,  from  claiming  the 
right  to  have  the  said  lots  applied  toward  the  payment  of 
claims  made  herein.  That  said  lots  were  worth,  at  the  mak- 
ing of  said  contract,  not  to  exceed  $1,200,  and  said  Foster 
is  estopped  to  deny  that  the  contract  price  is  payable  in 
money;  and  the  court  therefore  finds  that  enough  of  said 
balance  of  $4,637.55,  with  interest,  should  be  divided  among 
the  several  parties  hereinafter  adjudged  to  be  entitled  to 
share  therein." 

The  decree  then  proceeds  to  apportion  among  the  several 
defendants  their  respective  shares  of  said  balance,  and  to 
adjudge  to  them,  respectively,  liens  upon  the  premises  upon 
which  the  building  was  erected,  and  to  order  a  sale  thereof, 
if  the  said  balance  is  not  paid  by  appellant  or  said  Tansey, 
within  a  time  named. 

We  omit  discussion  of  the  fact  that  is  not  disputed,  that 
the  largest  part  of  the  claims  decreed  to  be  liens  were 
never  protected  by  the  service  of  the  notice  required  by  the 
statute,  in  the  assurance  that  when  it  becomes  important, 
as  it  will,  to  such  of  the  defendants  as  have  served  requisite 
notices,  to  see  that  proper  attention  of  the  master  and  court 
is  called  to  the  statutes  and  decisions  upon  that  subject,  as 
against  the  other  defendants,  it  will  be  done. 

A  bill  of  this  kind  is  not  an  appeal  to  the  conscience  of 
the  court  to  do  equity,  but  is  a  method  to  ascertain  and  dis- 
pose of  purely  statutory  liens.  Under  section  39,  it  is  only 
persons  having  liens  under  other  provisions  of  the  mechanic's 
lien  statute,  that  a  decree  in  favor  of  can  be  rendered. 

Whether  in  case  of  a  surplus  remaining  due  from  the 
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owner  to  the  contractor,  after  satisfying  all  persons  having 
liens,  the  court,  under  a  bill  like  the  present  one,  would  dis- 
tribute it  upon  equitable  principles  among  such  persons  as 
were  equitably  entitled  to  it,  as  against  the  original  con- 
tractor, is  a  question  not  before  us. 

A  discussion  bearing  upon  that  question  is  in  Newhall  v. 
Kerstens,  70  111.  156,  which  was  a  bill,  in  tlie  nature  of  a 
bill  of  interpleader,  filed  before  section  39  was  enacted; 

Aside  from  what  seems  to  be  a  fatal  objection  to  the  de- 
cree in  that  it  gives  liens,  and  orders  a  sale  of  the  premises, 
in  favor  of  persons  who  are  not  statutory  lienors,  the  im- 
portant question  is,  was  such  a  case  of  fraud  between  the 
owner  and  the  original  contractor  made  out  as  is  contem- 
plated by  section  29,  referred  to  in  the  decree  ? 

The  decree  is  that  respect  follows  the  master's  findings, 
and  we  are  required  to  look  to  the  master's  report  to  ascer- 
tain what  facts  were  proved  to  justify  such  findings. 

On  pure  questions  of  fact  the  report  of  a  master,  where 
the  evidence  is  voluminous  and  contradictory,  carries  much 
of  the  weight  and  conclusiveness  rightfully  attached  to  the 
verdict  of  a  jury. 

But  whether  fraud  follows  from  a  state  of  facts  is  neces- 
sarily a  mixed  question  of  law  and  fact. 

The  fraud  that  is  provided  against  by  section  29  is  that 
which  has  its  inception  between  the  owner  and  the  original 
contractor  for  the  ultimate  purpose  of  wrong  to  the  sub- 
contractor. 

In  all  the  legislation  that  has  been  had  for  the  purpose  of 
giving  a  lien  to  mechanics  and  materialmen,  it  has  never 
been  undertaken  to  provide  that  the  owner  and  contractor 
may  not  contract  upon  such  terms  as  they  may  agree  to, 
provided  only  that  they  shall  not  fraudulently  combine  for 
the  purpose  of  defrauding  sub-contractors,  by  fixing  an  un- 
reasonably low  price  for  the  building. 

It  is  always  the  privilege  of  any  party  who  contemplates 
furnishing  material  to  an  original  contractor  to  inform  him- 
self about  the  terms  of  the  original  contract,  and  if  not  satis- 
fied with  it  to  refuse  to  sell  to  the  contractor.    To  such  as 
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do  not,  the  mechanic's  lien  statute  is  a  ^^  delusion  and  a 
snare."     Goodman  v.  Fried,  55  111.  App.  362. 

"  It  is  the  law  that  the  right  of  a  sub-contractor  to  a  lien 
depends  upon"  the  contract  of  the  original  contractor. 
Julin  V.  K.  P.  M.  Co.,  54  111.  460;  Phillips  on  Mechanics' 
Liens,  Sec.  62. 

"  The  allowance  of  any  lien  at  all  to  a  sub-contractor  is 
a  special  privilege,  *  *  *  and  it  is  not  unreasonable  to 
require  him  to  look  to  the  principal  contract  to  ascertain 
whether  it  is  such  as  to  justify  him  in  becoming  a  contractor 
under  it."    Phillips  on  Mechanics'  Liens,  Sec.  58. 

Some  of  the  sub-contracting  defendants  did  take  at  least 
some  steps  to  become  informed  of  the  original  contract,  and 
others  did  not.  Whether  with  or  without  information  of 
its  terms,  the  several  defendants  did  enter  into  sub-contracts 
with  Tansey  under  which  they  furnished  the  materials  and 
labor  for  which  they  have  been  decreed  liens. 

Now,  unless  there  was  such  fraud  committed  as  is  con- 
templated by  the  statute,  they  are  confined  to  the  terms  of 
the  original  contract,  and  are  not  entitled  to  the  relief  given 
by  the  decree. 

The  provisions  of  section  29,  relating  to  the  fraudulent 
combination  of  the  owner  and  original  contractor,  are  suffi- 
ciently set  out  in  that  portion  of  the  decree  above  copied. 

The  decree,  following  the  language  of  the  master's  report, 
finds  that  appellant  and  Tansey  "  must  have  been  aware  at 
the  time  the  contract  was  entered  into  between  them  that 
the  building  could  not  be  constructed  without  a  loss  to  the 
sub-contractors  of  from  $3,000  to  $5,000,  and  such  finding 
is  the  only  one  of  fraud  that  the  decree  makes  in  support  of 
its  conclusion  that,  therefore,  the  provisions  of  section  29 
are  applicable. 

The  finding  that  appellant  and  Tansey  "  must  have  been 
aware"  that  a  loss  of  from  $3,000  to  $5,000,  would  ensue 
to  sub-contractors,  has  for  its  only  support  the  other  fact 
found  by  the  master,  that  the  four  lots  which  Tansey  was  to 
accept  in  part  payment,  were  worth  only  $1,200. 

Had  those  lots  been  worth  $4,000,  or  upward,  there  is 
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no  pretense  that  "an  unreasonably  low  price"  for  the 
building  would  have  been  fixed. 

What  was  the  belief  of  the  owner  and  contractor  as  to  the 
value  of  the  lots ! 

The  appellant  testified  that  he  considered  them  worth 
from  $4,400,  upward.  Tansey  testified  that  before  enter- 
ing into  the  contract  he  went  and  looked  at  the  lots,  and  that 
he  was  told  by  the  town  assessor  that  they  were  wdrth 
$1,000  each,  and  that  he  signed  the  contract  after  making 
such  investigation.  It  is  not  questioned  but  that  appellant 
owned  the  lots,  nor  but  that  his  conveyance  of  them  to  Tan- 
sey by  warranty  deed,  as  he  contracted  to  do,  would  have 
vested  a  good  title  in  Tansey. 

The  lots  appear  to  be  located  about  eight  miles  in  a  west- 
erly direction  from  the  business  center  of  the  city  of  Chi- 
cago, and  that  witnesses  should  have  testified  that  they  were 
worth  only  $1,200,  when,  in  the  estimate  of  others,  they 
were  worth  $4,000,  or  more,  is  but  the  corroboration  of  an 
every-day  observation  in  the  matter  of  placing  valuations 
upon  real  estate  in  the  large  and  growing  city  of  Chicago, 
and  a  court  should  be  slow  to  find  that  a  mere  over-valua- 
tion of  the  lots  by  the  parties  to  the  contract,  was  sufficient, 
in  itself,  to  establish  the  fraud  contemplated  by  the  statute 
in  question.  A  mistaken  opinion  under  such  circumstances 
is  not  equivalent  to  fraud. 

Tansey  testified  that  at  the  time  of  signing  the  contract 
he  had  between  $2,200  and  $2,300  in  cash  on  hand,  and  that 
he  thought  the  building  would  cost  inside  of  $6,000. 

The' appellant  was  a  practicing  lawyer,  and  there  is  no 
evidence  that  he  had  experience  in  building  that  would 
qualify  him  to  estimate,  with  much  accuracy,  the  cost  of  the 
proposed  building,  but  he  testified  that  he  placed  its  value 
at  $6,500  or  $7,000;  and  it  appears  that  a  building,  after 
which  the  building  in  question  was  copied,  cost  $7,400  or 
$7,600.  And  both  the  appellant  and  Tansey  deny  that 
there  was  any  preconceived  plan  on  their  part  to  defraud 
anybody. 

The  fraud  against  sub-contractors  that  will  justify  what 
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was  decreed  by  the  court  below  is  in  fixing  an  unreasonably 
low  contract  price  for  the  building  by  the  owner  and  con- 
tractor. 

The  master's  report,  which  formed  the  basis  for  the 
decree,  evidently  was  made  upon  the  theory  that  fraud  prac- 
ticed at  any  time  upon  the  sub-contractors  by  the  appellant, 
was  sufficient  to  bring  the  case  within  the  provisions  of  sec- 
tion 29  of  the  statute. 

Upon  the  subject  of  what  fraud  was  practiced,  aside  from 
the  value  of  the  four  lots,  the  principal  brief  for  appellees 
on  the  subject  of  fraud,  summarizes  as  follows,  and  we  will 
presume  makes  as  favorable  a  statement  for  appellees  as  a 
reasonably  fair  comment  upon  the  evidence  would  warrant, 
viz: 

"  The  testimony  shows  that  Tansey  was  a  semi-worthless, 
drunken  sort  of  a  character,  who  had  done  various  work 
for  Foster  in  the  past,  and  who  lived  down  on  Justin  street 
in  the  town  of  Lake.  Foster  industriously  circulated  false 
reports  of  Tansey's  financial  standing.  He  told  Dressel 
that  Tansey  was  rich;  told  Stripleman  that  Tansey  was 
honest  and  had  property;  told  Switzer  that  Tansey  had 
property  down  on  Justin  avenue  in  his  own  name  and  was 
worth  $18,000.  The  record  shows  that  the  property  on 
Justin  avenue  was  conveyed  by  Foster  to  Tansey's  wife  in 
1889,  for  a  consideration  of  $2,500,  and  that  the  property 
was  not  worth  over  $2,500.  Foster  told  Evans  that  Tansey 
had  a  fine  place  down  where  he  lived,  and  was  worth 
$15,000.  Whenever  any  sub-contractor  went  to  Foster, 
asking  him  about  payments,  Foster  invariably  told  him  that 
he  would  protect  him,  and  led  them  to  believe  that  there 
were  moneys  coming  to  Tansey  upon  the  contract.  The 
evidence  shows  that  Foster  paid  out  over  $800  over  the 
$3,000  in  cash,  and  now  says  that  he  did  it  through  an  over- 
Bight.  A  simple  examination  of  the  record  will  show  that 
Mr.  Foster  used  great  care  in  getting  contractor's  state- 
ments and  great  caution  in  making  payments — those  which 
he  did  make — and  it  is  impossible  of  belief  that  Mr.  Foster 
would  pay  out  nearly  $1,000  over  the  amount  specified  in 
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the  contract  and  be  insensible  and  unconscious  of  such  over- 
payment. The  only  consistent  conclusion  to  draw  from 
such  over-payment  is  that  Foster  knew  that  if  he  quit 
paying  out  at  the  $3,000  mark,  that  the  materialmen 
would  quit  delivering  and  that  his  building  would  stop 
where  the  loss  would  mainly  fall  on  him.  On  February 
ISth,  the  evidence  shows  that  he  paid  out  $2,870,  and  on 
February  29,  1892,  he  paid  $400,  running  over  by  that  pay- 
ment the  $3,000  limit.  The  building  was  not  completed 
until  after  May  1st.  Every  conversation  which  Foster  ever 
had  with  anv  of  the  sub-contractors  was  a  conversation  cal- 
culated  to  lull  them  to  sleep  and  make  them  .believe  that 
they  would  receive  their  money  for  the  material  furnished 
by  them." 

The  issue  presented  is  whether  there  was  fraud  between 
the  owner  and  the  contractor,  within  the  statute,  and  not 
whether  appellant  made  fraudulent  representations  concern- 
ing Tansey,  after  the  latter  had  made  sub-contracts  with 
the  appellees,  nor  whether  appellant  had  estopped  himself 
from  denying  his  liability  to  appellees  by  undertakings  on 
his  part  to  pay  them  for  what  they  had  contracted  to  do  for 

Tansev. 

We  do  not  regard  the  record  as  containing  sufficient 
proof  of  facts  and  circumstances  to  warrant  the  decree  that 
there  was  such  fraud  between  appellant  and  Tansey  in  fix- 
ing the  contract  price  as  to  call  for  the  interposition  of  the 
provisions  of  section  29,  upon  the  subject  of  fraud. 

Such  a  variety  of  questions  may  arise  between  the  appel- 
lant and  the  several  defendants,  and  between  such  defend- 
ants themselves,  concerning  the  matter  of  whether  liens 
have  been  saved  by  due  compliance  with  the  statute  by  all 
or  either  of  the  defendants,  and  in  other  respects  which  we 
will  not  attempt  to  enumerate,  and  which  have  been  unim- 
portant upon  the  record  as  made,  and  have  therefore  not 
been  argued  fully,  that  we  refrain  from  expressing  any  di- 
rections concerning  them. 

With  the  main  question  disposed  of  that  no  such  fraud 
has  been  proved  as  is  contemplated  by  the  statute  relied 
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upon,  and  that  because  thereof,  the  decree  must  be  reversed, 
and  the  bill  being  properly  filed,  it  will  be  safer  to  leave  to 
the  Circuit  Court  the  determination  of  the  relative  rights 
of  the  various  parties  upon  a  further  hearing  and  considera- 
tion thereof. 

The  motion  of  appellees  Henry  and  Evans  to  strike  from 
the  record  certain  documents  purporting  to  be  exhibits  con- 
tained within  the  certificate  of  evidence  is  deniejl.  See 
Wolcott  v.  Lake  View  Building  and  L.  Association,  59  111. 
App. 

The  decree  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded. 


Simon  Florsheim  y.  John  Dnllaghan  and  Jame^  'S  ^ 

Dullaghan. 

1.  Damagbs—TTT^  Less  than  the  Evidence  Requires.— The  fact  that 
the  damages  are  less  than  the  evidence  shows,  can  be  complained  of 
only  by  the  plaintiff  in  the  action. 

2.  Rbspondeat  Superior — Application  of  the  Rule, — A  person  can 
not  contract  with  another  to  do  an  act  which  necessarily  involves  the 
doing  of  an  injury  to  a  third  person  and  escape  Liability  under  the  plea 
that  there  is  the  intervention  of  an  independent  contractor. 

8.  Verdicts — When  Not  to  he  Disturbed,— AWhoM^jn.  the  court  may 
have  a  strong  suspicion  that  a  verdict  upon  conflicting  testimony  is  not 
what  it  ought  to  be,  it  can  not  set  it  aside  unless  it  is  demonstrated  that 
it  is  against  a  very  strong  preponderance  of  the  whole  evidence. 

Trespass  on  the  Case,  for  damage  to  goods  from  dust,  etc.  Appeal 
from  the  Circuit  Court  of  Cook  County;  the  Hon.  Frank  Baker,  Judge, 
presiding.  Heard  in  this  court  at  the  March  term,  1895.  Affirmed. 
Opinion  filed  May  16,  1895. 

Remy  &  Mann,  attorneys  for  appellant. 

P.  O'Nbil  BrBNE,  attorney  for  appellees. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

Though  we  may  have  a  strong  suspicion  that  a  verdict  of 

a  jury  upon  conflicting  testimony  is  not  what  it  ought  to  be, 

Vox.  LYUI  8B 
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yet  we  can  not  set  it  aside  unless  we  can  demonstrate  that 
it  is  against  ^  very  strong  preponderance  of  the  whole  evi- 
dence. It  is  useless  to  recapitulate  the  evidence  in  this 
record  to  show  that  we  can  not  disturb  the  verdict  for  the 
appellees. 

The  case  is  that  the  appellees  were  in  possession,  lawfully, 
as  we  must  assume,  of  one  .of  a  row  of  one-story  stores  as 
tenants  of  the  appellant.  They  were  soon  to  move  out. 
The  appellant  made  a  contract  with  a  builder  to  tear  down 
the  buildings  and  do  the  mason  work  for  the  erection  of  a 
seven  story  row.  It  is  not  claimed  by  the  appellees  that 
the  contractor  disturbed  them  in  the  possession  of  the  store 
they  were  in,  but  that  in  tearing  down  one  adjacent,  the 
eifect  was  to  cast  dust,  mortar  and  plaster  upon  delicate 
goods  in  their  store  and  seriously  injure  them. 

The  contract  between  the  appellant  and  builder  was  in 
writing,  and  the  appellant  told  the  builder  to  be  careful  and 
not  to  interfere  with  anybody  that  occupied  any  of  the 
buildings. 

The  appellant  claims  that  the  verdict  is  inconsistent, 
citing  Cook  v.  Stearns,  28  111.  A  pp.  511.  That  the  dam- 
ages awarded  being  much  less  than  the  testimony  on  the 
part  of  the  appellees,  with  no  testimony  for  the  appellant 
upon  the  subject,  estimated  the  injury,  indicated  that  the 
verdict  was  a  compromise  without  any  agreement  by  the 
jury  "upon  any  material  question  in  the  case."  That  argu- 
ment is  effectually  answered  in  Wolf  v.  Goodhue  Fire  Ins. 
Co.,  43  Barbour  400;  affirmed  without  an  opinion  in  41 
N.  Y.  620. 

That  the  damages  are  less  than  the  evidence  required  can 
be  complained  of  only  by  the  plaintiflfs  below. 

The  instructions  given  to  which  the  appellant's  brief 
directs  our  attention,  were  as  follows : 

First,  at  the  request  of  the  appellees : 

"The  jury  are  instructed  that  if  they  believe  from  the 
evidence  that  the  defendant  let  a  contract  to  one  John 
Woodstrom,  for  the  pulling  down  of  certain  buildings  on 
Wabash  avenue,  owned  by  the  said  defendant,  and  if  they 
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believe  from  the  evidence  that  the  natural  and  necessary 
consequences  of  the  carrying  out  of  said  contract  accord- 
ing to  its  terms  would  be  to  damage  and  injure  the  prop- 
erty of  the  plaintiffs,  which  property  you  may  find  from 
the  evidence  the  plaintiffs,  at  that  time,  lawfully  had  in  one 
of  said  buildings,  then  and  in  that  case  the  fact  that  the  de- 
fendant let  the  work  by  an  indep3ndent  contract  can  not 
release  him  from  liability." 

And  then  at  the  request  of  the  appellant: 

"  If  the  jury  believe  from  the  evidence  that  the  defendant 
told  Woodstrom,  the  contractor,  that  he  must  not  interfere 
with  the  building  of  plaintiffs,  and  if  they  further  believe 
from  the  evidence  that  the  construction  of  .the  building 
occupied  by  plaintiffs  and  of  the  adjoining  buildings  was 
such  as  to  permit  the  adjoining  buildings  to  be  torn  down 
without  injuring  the  building  occupied  by  plaintiffs,  if  such 
work  should  be  done  in  a  proper  and  careful  manner,  then 
the  jury  should  find  a  verdict  for  the  defendant." 

It  is  urged  that  these  instructions  are  inconsistent;  that 
as  the  contract  was  to  tear  down  the  four  buildings,  it,  in 
effect,  directed  a  verdict  for  the  appellees. 

Had  the  builder  in  fact  torn  down,  in  whole  or  in  part, 
the  building  in  which  the  appellees  were,  before  they  moved 
out,  that  instruction  would,  in  effect,  have  directed  a  verdict 
for  the  appellees.     But  that  was  not  alleged. 

The  question  before  the  jury  under  the  two  instructions 
was,  what  the  builder  did  do,  necessary  under  the  terms  of 
his  contract  and  was  it  a  damage  to  the  appellees.  If  so, 
then  the  fact  "  that  the  defendant  let  the  work  by  an 
independent  contract"  was  not  a  defense. 

The  appellant's  brief  admits  the  general  rule  of  law,  saying : 
"  It  is  not  claimed  by  us  that  a  person  can  contract  with 
another  to  do  any  act  which  necessarily  involves  the  doing 
of  an  injury  to  a  third  person  and  escape  liability  under  the 
plea  that  there  is  the  intervention  of  an  independent  con- 
tractor. But  we  insist  that  where  the  performance  of  the 
contract  does  not  necessarily,  or  with  reasonable  certainty, 
involve  injury  to  the  third  person  the  rule  of  respondeat 
superior  does  not  apply." 
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Had  the  verdict  been  the  other  way  it  would  have  been 
diiBcult  to  justify  an  instruction  that  when  the  rights  of 
parties  are  fixed  by  a  contract  in  writing,  a  parol  direction 
by  one  of  the  parties  to  the  other  can  have  any  effect  either 
as  to  third  persons  or  between  themselves. 

On  the  whole  case  there  is  no  error,  and  the  judgment  is 
affirmed. 


Edward  F.  Angell  and  Isaac  W.  Higgs  v.  Nathan  Jewett. 

1.  Equity  Jurisdiction— Deecb  may  be  Shown  to  he  Morigage».— 
In  a  court  of  equity  an  absolute  deed  may  be  shown  to  be  a  mere  mort- 
gage, or  if  not  prevented  by  the  statute  of  frauds,  may  be  shown  to  have 
been  given  only  in  trust. 

2.  Same— G^cn^raZ  Powers, — A  court  of  equity  always  aims  by  its  de- 
crees and  orders  to  do  equity.    He  who  seeks  equity  must  do  equily. 

8.  Tbustees — Can  Not  Add  to  the  Trust, — A  trustee  is  not  entitled 
to  add  to  the  trust  that. which  neither  the  donor  nor  the  oeatui  que  tnut 
directs  or  assents  to;  he  can  not  insist  upon  holding  property  intrusted  to 
him,  until  indebtedness  in  nO  way  connected  with  the  trust  is  paid. 

Bill  to  Compel  a  ReconTeyanee  of  Letters  Patent*— Appeal  from 
the  Circuit  Court  of  Cook  County;  the  Hou.Richakd  S.  Tuthiix,  Judge, 
presiding.  Heard  at  the  March  term  of  this  court,  1895.  Affirmed. 
Opinion  filed  May  16, 1895. 

Statement  of  the  Case. 

This  was  a  bill  in  chancery  to  compel  the  reconveyance 
of  certain  United  States  Letters  Patent  from  the  defend- 
ants to  the  complainant.  On  hearing,  the  prayer  of  the 
bill  was  allowed. 

Four  defenses  were  interposed,  viz : 

"First.  The  complainant  was  without  equity,  because 
the  patents  were  conveyed  to  defendants  by  him  for  the 
purpose  of  hindering  and  delaying  one  of  his  judgment 
creditors. 

Second.  An  executed  instrument  under  seal,  which  re- 
cites proper  consideration,  can  not  be  impeached  by  showing 
want  of  consideration. 
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Third.  The  complainant  has  no  standing  in  court  even 
on  his  own  contention,  that  the  patents  were  assigned  in 
part  execution  of  contract  between  the  defendants  and  him- 
self, because  the  evidence  shows  that  such  contract  failed 
of  consummation  solely  through  the  fault  of  the  com- 
plainant. 

Fourth.  The  court  in  any  possible  event  should  have 
decreed  this  reconveyance  only  on  equitable  terms." 

Gbo.  a.  Dupuy,  attorney  for  appellants. 

Mtbon  H.  Beach,  attorney  for  appellee. 

Mr.  Pbesiding  Justice  Waterman  delivered  the  opinion 
OF  THE  Court. 

As  to  the  first  and  third  contentions  of  appellants  it  is  suf- 
ficient to  say  that  the  Circuit  Court  found  the  issues  upon 
the  facts  for  the  complainant,  and  that  with  such  finding 
we  see  no  reason  for  interfering. 

As  to  the  second  contention : 

This  is  a  proceeding  in  a  court  of  equity,  wherein  abso- 
lute deeds  may  be  shown  to  be  mere  mortgages,  or  may  be 
shown,  if  not  prevented  by  the  statute  of  frauds,  to  have 
been  given  only  in  trust.  The  bill  is  not  one  to  set  aside 
deeds  for  a  mere  want  of  consideration. 

As  to  the  fourth  contention,  it  is  unquestionably  the  rule 
that  a  court  of  equity  always  aims  by  its  decrees  and  orders 
to  do  equity;  appellant  was  and  is  entitled  to  have  all  his 
equitable  rights  considered  and  respected  in  the  decree. 
He  who  seeks  equity  must  do  equity. 

Appellee  is  indebted  to  appellants,  and  they  insist  that 
he  should  be  required  to  pay  this  as  a  condition  of  a  re-as- 
signment of  the  patents.  They  state  that  there  was  no  con- 
sideration for  the  assignment  of  the  patents  to  them;  they 
do  not  show  that  upon  the  strength  of  such  assignments,  or 
because  thereof  they  have  done  or  suffered  anything;  in 
other  words  appellants  obtained  these  patents  without  con- 
sideration at  the  beginning  and  so  hold  now.     We  do  not 
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regard  the  mere  facts  that  appellee  was  owing  appellants 
when  these  assignments  were  made,  and  that  such  indebt- 
edness is  yet  unpaid,  as  giving  to  them  an  equitable  claini 
upon  these  patents,  in  the  face  of  the  undisputed  fact  that 
nothing  has  ever  been  given,  done,  suffered  or  promised  by 
appellants  in  consequence  of  the  assignment,  sa^re  the  bare 
placing  of  the  assignments  upon  record. 

A  trustee  is  not  entitled  to  add  to  the  trust  that  which 
neither  the  donor  nor  the  cestui  que  trust  directs  or  assents 
to;  he  can  not  insist  upon  holding  property  intrusted  to  him 
until  indebtedness  in  no  way  connected  with  the  trust  is 
paid. 

We  do  not  deem  it  necessary  to  say  anything  concerning 
the  proper  method  of  enforcing  obedience  to  the  decree  of 
the  court  below. 

The  decree  of  the  Circuit  Court  is  affirmed. 


John  W.  Fitzsrerald  and  Elizabeth  M.  Fitzgerald  v.  John 

Quinn. 

1.  FoRcnjLE  TyKTMSER—PoHseasion—Not  Title  Involved. — The  right 
of  posBession  only »  and  not  the  title,  is  involved  in  forcible  detainer  pro- 
ceedings. 

8.  Same — Appeals, — There  is  no  issue  in  an  action  of  forcible  entry 
and  detainer  as  to  the  title  of  the  premises,  and  appeals  are  taken  to  the 
Appellate  Court. 

3.  Same— J^/iiri/  wpon  Vacant  and  Unoccupied  Lands, — An  entry  upon 
vacant  and  unoccupied  lands,  without  right  or  title,  may  be  either  with 
or  without  forc«  of  arms  in  order  to  constitute  a  forcible  detains:  after 
demand  for  possession. 

4.  Same — Where  the  Entry  is  Peaceable. — Where  the  entry  is  peace- 
able, it  is  the  detention  after  demand  for  possession  that  is  wrongful  and 
tortious. 

5.  Forcible  Entry  and  Detainer— CTncter  the  Statute.— Vnd&r  Oie 
third  paragraph  of  Section  2,  Chapter  57,  R.  S.,  entitled  *'  P>)rcible  Entry 
and  Detainer,"  an  action  may  bevmaintained  where  an  entry  is  made 
into  vacant  or  unoccupied  lands  or  tenements  without  right  or  title. 


Forcible  Detainer. — Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  John  Gibbons,  Judge,  presiding.  Heard  in  this  court  at  tlie 
March  term,  1895.    Affirmed.     Opinion  tiled  May  10,  1895. 
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Fry  &  Maher,  attorneys  for  appellants. 
Masterson  &  Haft,  attorneys  for  appellee. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the 
Court. 

This  was  an  action  of  forcible  detainer  to  recover  posses- 
sion of  a  strip  of  land  twenty-six  inches  in  width  at  the  west 
or  front  end  of  a  lot  numbered  19,  and  tapering  to  the  width 
of  twentv  inches  at  the  east  or  rear  end  of  said  lot. 

Said  lot  19  appears  by  a  plat  attached  to  the  transcript  to 
be  one  of  several  lots  forming  a  subdivision  in  what  is  now 
a  part  of  the  city  of  Chicago,  and  said  strip  comprises  the 
north  side  of  said  lot. 

JN'ext  to  it  is  lot  20  in  the  same  subdivision.  In  the  Cir- 
cuit Court  the  cause  was  tried  upon  the  following  agreed 
facts  : 

''  The  parties  to  this  suit  hereby  waive  a  jury  and  submit 
this  cause  to  the  court  to  be  tried  without  a  jury,  upon  the 
following  facts  agreed  upon : 

That  upon  the  21st  day  of  August,  A.  D.  1883,  the  plaint- 
iff, John  Quinn,  obtained  a  warranty  deed  to  lot  19,  block 
2,  in  James  Goodspeed's  subdivision  of  7.88  acres  in  the 
northwest  quarter  of  the  northeast  quarter  of  section  9, 
township  38  north,  of  range  14  east  of  the  3d  principal 
ifteridian,  in  Cook  county,  Illinois,  from  Mary  A.  R.  Har- 
rison, formerly  Mary  Ann  Regina  McNamara,  and  her  hus- 
band, Robert  Harrison,  of  Fergus  Falls,  Minnesota,  which 
deed  is  recorded  in  the  recorder's  office  of  Cook  county,  as 
document  503,505,  on  the  24th  day  of  October,  1883,  in  book 
1428  of  recordsj  on  page  103,  which  is  here  offered  in  evi- 
dence and  marked  'Plaintiff's  Exhibit  A,'  claiming  title 
by  mesne  conveyances  from  the  United  States  Govern- 
ment. That  after  the  time  said  deed  was  so  received  as 
aforesaid  by  plaintiff,  the  defendant  Elizabeth  M.  Fitz- 
gerald, who  is  the  wife  of  the  defendant  John  W.  Fitz- 
gerald, obtained  a  deed  to  lot  20,  in  block  2,  claiming  title 
by  mesne  conveyance  from  the  United  States  Government, 
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in  the  same  subdivision,  which  is  immediately  north 
of  and  adjoining  said  lot  19.  That  at  the  time  that 
said  deed  was  made  to  the  plaintiff,  the  premises,  lot  20,  or 
the  greater  part  thereof,  were  inclosed  and  a  house  built 
thereon,  and  the  same  was  surrounded  by  a  fence  substan- 
tially as  set  down  and  delineated  u]:)on  a  certain  plat  of  sur- 
vey, which  is  now  introduced  in  evidence,  marked  Plaintiff's 
Exhibit  B;  said  south  line  of  said  inclosed  premises  being 
the  most  northerly  of  the  red  lines  marked  *  fence'  on 
said  plat.  That  at  the  time  the  deed  was  obtained  by  the 
plaintiff,  a  fence  encircled  the  entire  inclosure  north  of  the 
red  line  and  marked  '  fence,'  in  lot  19  and  so  much  of  lot 
20  as  is  included  in  25  feet  north  of  said  line  marked 
^  fence.'  That  such  fence  was  on  the  east  and  west  lines, 
and  also  on  the  north  side,  and  25  feet  north  of  said  line 
marked  *  fence,'  the  same  constituting  one  entire  inclosure. 
That  at  the  time  the  deed  was  obtained  by  the  plaintiff 
there  was  upon  the  premises  contained  in  said  inclosure 
a  two-story  frame  building,  which  building  was  then 
occupied  by  tenants,  and  continued  to  be  occupied  by  ten- 
ants of  parties  other  than  the  plaintiff,  until  the  time  of  the 
obtaining  of  the  deed  by  defendants,  upon  which  date  one 
of  the  tenants  moved  out  of  the  second  story  of  said  build- 
ing and  the  defendants  moved  into  said  second  story;  the 
defendants  having  continued  to  occupy  the  said  building 
and  the  premises  inclosed  within  said  fence  continuously 
from  the  date  of  their  deed  until  the  date  of  the  service  of 
process  in  this  case,  except  as  hereinafter  stipulated.  That 
south  of  and  adjoining  said  house,  between  the  house  and 
the  south  fence,  was  a  2^  foot  wide  board  walk  which  ex- 
tended from  the  front  of  saM  lot  to  the  rear  of  said  lot, 
and  which  was  being  constantly  used  by  the  parties  in  pos- 
session of  the  premises  so  inclosed.  That  the  plaintiff  never 
in  fact  was  in  the  actual  possession  of  the  premises  contained 
within  said  inclosure,  unless  he  was  in  possession  by  virtue 
of  his  said  deed,  and  the  improvement  of  the  street  front 
of  lot  19,  and  the  payment  of  the  taxes  thereon  since  1SS3, 
A.  D.    That  during  all  the  time  from  time  of  the  obtain- 
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ing  of  said  deed  by  the  plaintiff  until  the  date  of  the  com- 
mencement of  this  suit  the  plaintiff  never  collected  any 
rente  from  any  of  the  tenants  upon  said  premises;  never 
leased  or  attempted  to  lease  the  same,  but  that  said  prem- 
ises were  leased  and  the  rents  therefor  collected  by  persons 
(other  than  plaintiff)  who  held  possession  of  all  the  prem- 
ises contained  within  said  inclosure. 

That  on  the  17th  of  May,  1891,  the  day  before  the  com- 
mencement of  this  suit,  the  defendant  moved  the  fence  on 
the  south  line  of  said  inclosure,  bodily  toward  the  north 
on*  a  line  running  from  a  point  eight  inches  north  of  where 
it  stood  on  the  west  line,  to  the  same  point  where  it  stood 
on  the  east  or  rear  of  the  lot. 

The  defendants  stipulate  for  the  purpose  of  this  trial 
only,  and  not  to  be  used  or  claimed  against  them  in  any 
other  suit,  except  they  shall  eventually  be  found  guilty  of 
forcible  detainer  of  the  premises  in  the  complaint  described 
in  this  action,  that  the  north  line  of  lot  19  is  the  black  line 
running  from  School  street  on  the  west  to  the  alley  in  the 
rear,  which  is  the  first  line  north  of  the  north  red  lino 
marked  '  fence '  in  the  plat  offered  iji  evidence. 

It  is  further  stipulated  that  lot  19  has  never  been  im- 
proved or  occupied  by  plaintiff  or  his  grantors  in  any  way 
except  the  street  improvements  in  front,  and  excepting  so 
much  of  the  same  as  is  described  in  the  complaint  as  has 
been  fenced  in  and  occupied  by  the  said  fence  and  board 
walk  as  hereinbefore  stipulated.  That  said  premises  were 
not  fenced  in  by  the  defendants,  but  that  said  fence  Was 
there  at  the  time  they  received  the  deed  to  the  said  lot  20. 
And  that  the  defendants  entered  into  possession  of  said 
premises  in  a  peaceable  and  quiet  manner  under  the  said 
deed  from  Taylor  to  them.  The  defendants  offer  in  evi- 
dence the  said  deed  from  Thomas  Taylor,  Jr.,  to  Elizabeth 
M.  Fitzgerald,  recorded  in  book  2403,  at  page  354,  and 
make  the  same  a  part  hereof  and  mark  the  same  Defend- 
ants' Exhibit  A.  That  all  of  said  lot  19  which  was  south  of 
said  fence  was  at  the  time  plaintiff  obtained  his  deed,  what 
is  called  open  prairie,  and  has  never  been  fenced  or  im- 
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proved  in  any  way,  except  tHat  the  plaintiff  has  paid  for 

the  street  improvements  in  front  of  said  lot  19. 

It  is  hereby  stipulated  that  the  summons,  the  complaint, 

and  the  notices,  and  the  returns  thereon,  may  be  considered 

in  evidence. 

Masterson  &  Haft, 

Plaintiff's  Attorneys. 

George  C.  Fry, 

For  Defendants." 

The  question  is,  mainly,  whether  forcible  detainer  will  lie. 

The  action  was  brought  under  the  third  paragraph  of 
Section  2,  Chap.  67,  Rev.  Stat.  111.,  entitled  "  Forcible  En- 
try and  Detainer,"  which  reads  as  follows : 

''  Sec.  2.  The  person  entitled  to  the  possession  of  lands 
or  tenements  may  be  restored  thereto  in  the  manner  here- 
after provided.     *    *    * 

"Third.  When  entry  is  made  iiito  vacant  or  unoccupied 
lands  or  tenements  without  right  or  title." 

It  was  charged  in  the  complaint : 

"  That  said  premises  were  vacant  and  unoccupied,  awl 
that  said  John  W.  Fitzgerald  and  wife,  Elizabeth  M.,  made 
entr\''  therein  without  right  or  title,  and  now  unlawfully 
withhold  the  possession  thereof  from  the  said  John  Quinn." 

The  right  of  possession  only,  and  not  the  fitle,  is  involved 
in  forcible  detainer  proceedings.  Thomasson  v.  Wilson,  4f) 
111.  App.  398,  and  same  case,  146  111.  384;  Riverside  v.  Towns- 
hend,  120  111.  9,  and  cases  too  numerous  to  cite. 

Indeed,  it  is  conceded  by  the  appeal  to  this  court,  which 
otherwise  should  have  been  taken  to  the  Supreme  Court, 
that  the  title  to  the  strip  is  not  involved,  and  appellants  on 
page  12  of  their  brief  say :  "  There  is  no  issue  in  an  action 
of  forcible  entry  and  detainer  as  to  the  title  of  the  premises." 

It  appears  by  the  stipulation  of  the  parties  that  the  ap- 
j)ellee,  Quinn,  was  the  grantee  of  all  of  lot  19,  by  deed  dateil 
August  21,  1883,  and  that  the  appellant,  Elizabeth  M.  Fitz- 
gerald, was  the  grantee  of  all  of  lot  20,  by  a  deed  of  a 
subsequent  date,  and  that  they,  respectively,  claimed  title 
to  said  lots,  severally,  by  mesne  conveyances  from   the 
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United  States;  that  at  the  time  of  the  conveyance  to  ap- 
pellee, the  strip,  to  which  the  possession  is  in  dispute,  was 
fenced  in  along  with  most,  if  not  all,  of  lot  20,  and  was 
covered  at  least  in  part  by  a  board  walk,  which  ran  along 
between  the  fence  and  a  frame  building  standing  upon  lot 
20;  that  at  the  time  lot  20  was  conveyed  to  the  appellant, 
Mrs.  Fitzgerald,  she,  in  a  peaceable  manner,  entered,  and 
has  ever  since  been  in  i)Ossession,  not  only  of  lot  20  but  of 
SAid  strip,  except  that  just  before  the  commencement  of  this 
suit  she  set  back  said  fence  a  few  inches,  as  stated  in  the 
stipulation  of  facts;  that  lot  19  has  never  been  improved  or 
occupied  except  as  to  said  strip  being  occupied  by  said  fence 
and  walk,  but  was,  when  appellee  obtained  his  deed,  what 
is  called  open  prairie,  and  the  said  fence  was  not  put  up  by 
appellants,  but  was  there  when  Mrs.  Fitzgerald  obtained 
her  deed. 

The  efifect  of  the  admissions  in  the  stipulation  is,  so  far 
at  least  as  this  suit  is  concerned,  to  admit  ownership  by 
each  party  of  the  lots  conveyed  to  them  severally,  and  to 
concede  title  to  each,  and  to  submit  the  issue  of  right  of 
possession  alone. 

In  the  nature  of  things,  that  part  of  lot  19  which  is  in  the 
possession  of  appellee,  having  never  been  improved,  but 
always  having  lain  open  as  prairie  land,  it  became  encroached 
upon  by  some  grantor  of  appellant,  either  immediate  or  re- 
mote, to  the  extent  of  tlie  strip  in  question,  when  the  fence 
and  walk  were  constructed,  and  such  enroachment  was  an 
entry  upon  vacant  and  unoccupied  lands,  and  if  made  with- 
out right  or  title,  comes  directly  within  the  contemplation 
of  the  statute. 

There  is  no  pretense  that  appellants  ever  had  any  right, 
except  of  possession  to  the  strip.  Now,  lot  19  always 
having  been  open  and  unoccupied,  except  as  to  the  strij), 
and  no  claim  of  entry  by  right  of  title  by  the  appellants,  or 
by  any  one  under  whom  they  claim,  being  claimed,  it  seems 
very  clear  that  their  possession  to  the  strip,  although  taken 
peaceably,  was  unlawful,  and  became  a  forcible  detainer,] 
even  though  there  was  no  forcible  entry  by  thoin,  just  as 
soon  as  the  demand  for  possession,  and  a  i*ef  usal,  vvei'e  made. 
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Where  no  question  of  title  is  involved,  the  entry  upon 

vacant  and  unoccupied  lands  without  right  or  title,  may  be 

either  with  or  without  force  of  anns,  in  order  to  constitute 

a  forcible  detainer  after  demand  for  possession.    It  is  the 

detention,  after  deman4,  Where  the  entry  was  peaceable, 

that  is  wrongful  and  tortious,  and  it  seems  that  the  statute 

was  designed  for  just  such  a  case.    Thomasson  v.  Wilson, 
46  111.  App.  398. 

We  will  not  discuss  the  various  objections  urged  by  the 
appellants  to  the  findings  of  fact  and  of  law  by  the  Circuit 
Court,  where  the  cause  was  tried  without  a  jury.  The  re- 
sult being  right  it  is  not  material  whether  the  reasons  for  it 
were  proper  or  not. 

The  question  of  whether  the  action  of  forcible  entry  and 
detainer  will  lie  in  a  case  like  this,  is  one  of  much  collateral 
importance,  and  should  be  authoritatively  settled,  notwith- 
standing our  view  is  believed  by  us  to  be  correct.    Affirmed. 

Mb.  Justice  Gary  dissents. 


William  Fitzgerald  v.  Joseph  N.  Barker^  Trustee^  Carrie 
L.  W.  Hoops  and  Charles  H.  Hoops. 

1.  Appellate  Coukt  Peacticb — Inaufflcient  Abetracts, — A  failure  to 
comply  with  the  rule  requiring  parties  to  furnish  a  complete  abstract  or 
abridgment  of  the  record,  is  a  sufficient  cause  to  affirm  the  decree  of 
the  court  below. 

Assessment  of  Damaipes  on  Dissolution  of  an  Injunction.— Appeal 

from  the  Circuit  Court  of  Cook  County;  the  Hon.  Richard  S.  Tut- 
Hnx,  Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1895. 
Affirmed.    Opinion  filed  May  16,  1895. 

L.  H.  BisBEE  and  W.  N.  Gemmill,  attorneys  for  appellant. 

Barker  &  Church  and  Clifford  &  More,  attorneys  for 
appellees. 


First  District — March  Term,  1895.       605 

Fitzgerald  v.  Barker. 

- —        —    -  -  - 

Mr..  Justice  Shepard  delivered  the  opinion  of  the  CoCrt. 

In  the  brief  filed  by  the  appellant,  it  is  asked  that  the 
decree  of  the  court  below,  which,  we  infer  from  the  briefs, 
was  for  damages  assessed  upon  the  dissolution  of  an  in- 
junction, be  reversed  for  seven  assigned  reasons,  the  first 
and  sixth  of  which  are,  respectively,  based  upon  what  was 
alleged  and  prayed  for  in  the  bill,  and  the  defense  that  was 
set  up  in  the  answer. 

The  other  five  reasons  are  based  upon  the  evidence  that 
was  heard.  The  entire  transcript  consists  of  over  two 
hundred  and  fifty  pages,  mostly  in  type-writing. 

The  bill,  and  exhibits  attached,  consist  of  over  thirty, 
and  the  answer  of  thirteen,  type-written  pages,  and  the 
certificate  of  evidence  of  nearly  two  hundred  of  like  written 
pages. 

The  abstract  that  is  filed  contains  nothing  of  the  bill  or 
answer,  and  does  not  purport  to  include  anything  of  the 
entire  transcript  except  certain  oral  evidence  that  is  con- 
tained on  twenty  pages,  from  67  to  86,  of  the  certificate  of 
evidence. 

A  large  number  of  affidavits,  probably  fifty,  offered  in 
support  of  and  in  opposition  to  the  motion  to  assess  dam- 
ages, which  are  in  the  transcript,  are  not  alluded  to  in  the 
abstract.    The  decree,  even,  is  not  abstracted. 

The  first  three  printed  pages  of  appellant's  brief  are  oc- 
cupied by  a  statement  of  facts  concerning  the  subject-mat- 
ter of  the  litigation,  but  there  is  no  reference  to  the  record 
whereby  the  court  may  verify  them,  and  they  are  not  men- 
tioned in  the  abstract.  In  short,  the  abstract  purports  only 
to  furnish  the  oral  evidence  upon  the  motion. 

The  failure  to  comply  with  the  rule  requiring  parties  to 
"  furnish  a  complete  abstract  or  abridgment  of  the  record," 
is  urged  upon  our  attention  by  the  appellee,  and  we  are 
bound  to  notice  it,  even  though  our  inclination,  if  time  were 
abundant,  might  prompt  us  to  waive  it. 

The  rule  is  a  salutary  one,  and  the  more  eminent  the  coun- 
sel the  greater  should  be  their  fidelity  in  its  observance; 
and  from  the  failure  to  comply  with  it  in  this  case  it  is  not 
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a  violent  inference  that  counsel  had  but  little  faith  in  the 
merits  of  their  appeal. 

The  great  pressure  of  an  already  overburdened  docket, 
requires  us  to  decline  to  do  the  work  of  counsel,  and  to  ap- 
ply the  rule,  as  heretofore.  Mailers  v.  Crane  Elevator 
Company,  57  111.  App.  283,  where  former  decisions  are 
cited.  For  want  of  a  sufficient  abstract  the  decree  is 
affirmed. 


58  606| 
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West  Chicago    Street    Railroad    Company  y.  Herman 

Loewe. 

1.  ADjnssiONS — When  Pleading  may  be  Taken  as. — A  plea  in  the 
record,  although  no  evidence  is  offered  under  it,  may  be  taken  as  an  ad- 
mission against  the  party  pleading  it. 

2.  Verdicts —  Wheii  Not  to  be  Upheld,  —Verdicts  of  juries,  upon  facts, 
must  generally  be  upheld,  but  not  upon  evidence  that  impresses  the  court 
with  a  suspicion  of  falsity. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Edmund  W,  Burke,  Judge,  presid- 
ing. Heard  in  this  court  at  the  March  term,  1895.  Reversed  and 
remanded.     Opinion  filed  May  16,  1895. 

Egbert  Jamieson  and  Van  Yechten  Veeder,  attorneys  for 
appellant. 

L.  M.  AoKLEY,  attorney  for  appellee;  Brandt  &  Hoff- 
mann, of  counsel, 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  Court. 

On  the  5th  of  November,  1891,  the  appellee  received  the 
injuries  for  which  this  suit  was  brought,  while  alighting 
from  an  open  grip  car  on  one  of  the  cable  lines  operated  by 
the  appellant  in  Chicago. 

According  to  his  testimony  the  appellee  was  thrown,  by 
a  sudden  stop  of  the  car,  from  the  foot  board  of  the  car  upon 
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which  he  had  stationed  himself  for  the  purpose  of  bein^ 
ready  to  step  to  the  ground  as  soon  as  the  car  should  stop 
in  response  to  a  notice  or  request  that  he  had  given  to  the 
conductor  of  his  desire  to  alight. 

He  testified  that  he  had  never  before  ridden  on  a  cable 
car;  that  when  he  stepped  down  on  the  foot  board  the  car 
was  running  at  full  speed;  that  suddenly  "  the  gripraan 
stopped  the  car  so  quick  that  it  sounded  as  if  the  car  had 
struck  something.  There  was  a  noise  as  if  the  car  struck 
something  and  I  went  into  the  air." 

The  only  witness  who  corroborated  the  appellee  as  to  how 
the  accident  happened  was  one  Lenke.  Without  going  into 
particulars,  it  is  enough,  in  this  connection,  to  say  that  the 
testimony  of  the  witness  presents  numerous  internal  indi- 
cations of  unreliabilitv. 

The  suit  was  begun  March  16th,  and  the  declaration  was 
filed  March  22,  1892.  That  declaration  consisted  of  three 
special  counts.  A  year  and  a  half  later,  and  on  September 
18,  1893,  two  additional  counts  to  the  declaration  were 
filed. 

The  gist  of  the  negligence  charged  in  each  of  said  five 
counts  was  a  sudden  moving  forward  of  the  car,  with  a  jerk 
or  jolt,  after  having  come  to  a  stand,  or  a  suddenly  increased 
speed,  with  a  jerk,  after  a  slacking  up,  whereby  the  plaint- 
itf,  being  about  to  alight,  was  thrown. 

Two  years  and  a  half  after  the  original  declaration  was 
filed,  and  on  October  11, 1894,  three  additional  counts  to  the 
declaration  were  filed,  and  then,  for  the  first  time,  the  gist 
of  the  negligence  that  was  charged,  was  the  act  that  plaint- 
iflf,  and  the  witness  Lenke,  testified  to,  viz.,  a  sudden  check- 
ing and  lessening  of  the  speed  of  the  car,  whereby  the 
plaintiflP,  being  about  to  alight,  was  thrown. 

The  last  three  additional  counts  are  not  merely  variant 
from  the  first  five  counts,  but  are  diametrically  opposed  to 
them.  Now,  while  the  counts  were  not  ofl'ered  in  evidence, 
they  were  in  the  case,  and  were  before  the  court  below  on 
the  motion  for  a  new  trial,  whether  the  judge  looked  at 
them  or  not;  Haraszethy  v.  Shandel,  27  Pac.  Eep.  87C;  and 
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we  are  entitled  to  look  at  the  whole  record.  They  are  ad- 
missions against  the  party  pleading  them.  Bobbins  v.  But- 
ler, 24  111.  387;  Fairbanks  v.  Badger,  46  111.  App.  644,  and 
cases  there  cited;  Soaps  v.  Eichberg,  42  111.  App.  375, 

The  witness  Lenke,  testified  that  he  saw  the  accident; 
that  he  was  passing  within  ten  feet  of  the  plaintiff  when 
he  was  thrown,  and  although  the  plaintiff  was  knocked 
senseless  by  his  fall  and  was  dreadfully  hurt,  and  lay  in- 
sensible, he,  the  witness,  passed  right  on,  without  saying  a 
word  or  making  an  inquiry,  or  observing  whether  there 
were  any  other  passengers,  or  a  conductor,  or  anybody 
except  the  gripman,  on  the  train,  yet  notwithstanding  his 
indifference  and  insensibility,  making  a  note,  while  on  the 
spot,  of  the  day  of  the  week  and  month,  hour  and  minute, 
and  the  number  of  the  car,  and  said  nothing  about  the  case 
until  three  weeks  later  when  he  met  plaintiff^s  nephew  in  a 
saloon,  and  then  heard  for  the  first  time  who  it  was  that 
was  hurt;  that  thereafter  he  talked  to  no  one  about  the  case 
until  "  about  two  months  ago,"  when  he  talked  with  plaint- 
iff's attorney,  in  company  with  the  plaintiff,  who  he  then 
met  for  the  first  time. 

The  accident  happened  in  November,  1891;  the  suit  was 
begun  in  March,  1892;  the  witness  testified  at  the  trial 
begun  on  December  13,  1894.  "Two  months  ago"  from 
December  13,  1894,  was  within  two  days  of  the  date  on 
which  the  additional  counts,  setting  up  the  new  cause  of 
injury,  were  filed.  Considering  these  circumstances,  the 
fact  that  appellee  must  have  told,  and  testified  that  he  did 
tell,  his  attorney,  in  March,  1892,  how  the  accident  happened, 
the  counts  of  the  declaration  then  filed  setting  up  the  man- 
ner of  the  accident  as  it  then  was  understood,  the  effect  of 
such  admission  in  plaintiff's  pleadings  and  the  testimony  of 
four  or  five  witnesses  for  the  appellant  that  the  accident 
happened  by  the  appellee  jumping  off  backward  while  the 
car  was  at  full  speed,  we  think  there  was  such  a  preponder- 
ance of  evidence  in  favor  of  the  defense  as  justifies  us  in 
remanding  the  cause  for  another  trial. 

The  appellee's  present  version  of  the  manner  of  the  acci- 
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dent  must  be  regarded  with  a  good  deal  of  incredulity,  under 
the  circumstances. 

Verdicts  of  juries  upon  facts  must  generally  be  upheld, 
but  not  upon  evidence  that  is  so  suspicious  as  that  of  Lenke. 

We  can  not  shut  our  ey^es  to  the  situation  surrounding  us 
under  which  witnesses  to  most  important  facts  make  their 
sudden  appearance  just  on  the  eve  of  the  trial  of  personal 
injury  causes.  It  is  not  often  that  their  guise  is  so  trans- 
parent as  in  this  case. 

The  judgment  is  reversed  and  the  cause  remanded. 


58  "609 


Jnlius  Tesmer  v.  Joseph  L.  Boehm. 

1.  Master  and  Servant — Notice  to  Master  of  Defective  Instruments — 
Where  the  Rule  Does  Not  Apply, — ^Tlie  rule  that  if  a  servant,  who  is  aware 
of  a  defect  in  the  instrument  with  which  he  is  furnished,  notifies  the 
master  of  such  defect,  and  is  induced,  by  the  promise  of  the  latter  to 
remedy  it,  to  remain  in  the  service,  he  does  not  thereby  assume  the  risk 
of  such  defect  until  after  the  master  has  had  a  reasonable  time  to  repair 
it,  does  not  apply  to  cases  where  neither  the  master  nor  servant  contem- 
plate any  additional  danger  to  the  servant  in  the  use  of  the  defective 
instrument,  but  only  imperfections  in  the  work  done  by  it. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Arthur  H.  Chetlain,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1895.  Reversed  and  remanded. 
Opinion  filed  May  16, 1895. 

A.  J.  Elvig,  attorney  for  appellant;  Lynden  Evans,  of 
counsel. 

Case,  Hogan  &  Case  and  Albert  Wahl,  attorneys  for 
appellee. 


Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  appellant  is  a  manufacturer  of  furniture.  The  appel- 
lee worked  for  him  on  a  machine  called  a  shaper,  which  it  is 
unnecessary  to  describe,  but  which  the  appellee  in  his  tes- 
timony said  is  a  dangerous  machine  to  work  at. 
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He  had  worked  at  such  machines  before.  He  testified 
that  when  he  first  went  to  the  machine  with  the  appellant, 
he  saw  that  the  top — a  table — was  cracked,  rough,  and  in 
bad  condition;  and  told  the  appellant  that  if  he  wanted  to 
turn  out  good  work  on  the  shaper  he  would  have  to  fix  the 
top;  and  that  the  appellant  said  that  he  had  the  lumber  for 
the  top  in  the  drying  room,  that  he  wanted  to  put  a  top  on 
long  ago  but  did  not  have  the  time,  and  that  just  as  soon  as 
he  had  time,  they  would  have  the  lumber  glued  up,  and  have 
the  new  top  fixed;  that  the  top  would  be  fixed. 

We  recognize,  and  already  at  this  terra,  Sendzikowski  v. 
McCormick  Har.  Mach.  Co.,  58  111.  App.  418,  have  acted  upon 
the  rule,  that  "  if  a  servant  who  is  aware  of  a  defect  in  the 
instruments  with  which  he  is  furnished,  notifies  the  master  of 
such  defect,  and  is  induced,  by  the  promise  of  the  latter  to 
remedy  it,  to  remain  in  the  service,  he  does  not  thereafter 
assume  the  risk  from  such  defect  until  after  the  master  has 
had  a  reasonable  time  to  repair  it,  unless  the  defect  renders 
the  service  so  imminently  dangerous  that  no  prudent  person 
would  continue  in  it;  ^  quoted  from  Go  wen  v.  Harley,  56 
Fed.  Rep.  975.  Even  this  rule  is  illogical,  though  just,  when 
the  relative  liberty  of  action  of  the  master  and  of  the  serv- 
ant is  considered.  But  what  application  has  the  rule  to  a 
case  where  neither  master  nor  servant  contemplated  any 
additional  danger  to  the  servant  in  the  use  of  the  defective 
instrument,  but  only  imperfections  in  the  work  done  with 
it,  and  where  the  promise  is  not  to  remedy  the  defect  within 
a  reasonable  time,  or  generally  without  any  reference  to 
when,  but  specially,  stating  that  he  had  wanted  to  do  so 
long  ago,  but  had  not  had  the  time,  and  would  do  it  at  some 
unmentioned  time  in  the  future  when  he  should  have  time  ? 

Being  himself  a  practical  mechanic  accustomed  to  work 
at  a  shaper,  the  appellee  knew  whether  the  condition  of  the 
top  rendered  the  shaper — ^a  dangerous  machine  at  best — 
more  dangerous,  as  well,  and  probably  better,  than  did  the 
appellant;  and  yet  he  only  spoke  of  not  turning  out  good 
work  upon  it.  Both  master  and  servant  should  have  fair 
treatment  and  equal  justice. 
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The  third  principle  laid  down  in  Stafford  v.  C,  B.  &  Q. 
R.  R.,  1 14  111.  244,  on  which  we  acted  in  Legnard  v.  Lage, 
57  111.  App.  223,  governs  this  case.  There  was  no  promise 
by  the  appellant  to  do  any  act  to  render  the  hazards  less 
dangerous.  Neither  the  appellant  nor  the  appellee  had  any 
idea  that  a  new  top  or  table  would  have  that  effect.  Upon 
the  evidence  the  court  should  have  granted  a  new  trial. 

The  defects  in  the  abstract  do  not  touch  that  point,  but 
generally  in  making  abstracts  it  would  be  well  to  remember 
Goldsmith's  criticism  that  the  picture  would  have  been  bet- 
ter painted  had  the  painter  taken  more  pains. 

The  judgment  is  reversed  and  the  cause  remanded. 


Merchants  Insurance  Company  of  Newark  t.  The  Union 
Insurance  Company  of  San  Francisco. 

1.  Insurance— Con^rticte  of  B/t-inmraiMe  by  Parole  To/id.— Re-insur- 
ance oontractB  made  by  agents  are  usuaUy,  in  the  first  instance,  mere 
parol  agreements,  afterward  reduced  to  writing,  the  policy  dating 
back  to  the  time  when  the  risk  began.    Such  parol  contracts  are  valid. 

Assampsit,  on  a  contract  of  re-insurance.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Edward  F.  Dunne,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1895.  Affirmed.  Opinion  filed 
May  16,  1805. 

Statement  of  the  Case. 

About  August  2,  1889,  Constant  Martin,  who  was  the 
agent  for  the  Merchants  Insurance  Company  at  Green  Bay, 
Wisconsin,  applied  to  Mr.  Warren,  who  was  the  agent  of 
the  Union  Insurance  Company  at  Green  Bay,  for  a  policy 
of  $2,000  on  the.  steamer  "  Liberty,"  owned  by  Freeman  & 
Kellogg. 

Mr.  Fred  Warren,  to  whom  the  application  was  made, 
stated  that  he  could  not  write  the  policy,  but  said  that  per- 
haps the  Union  would  carry  it,  and  he  would  write  it  up 
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and  try  them  on.  He  therefore  wrote  a  policy  in  the  Union 
Insurance  Company  of  $2,000,  and  gave  th^  policy  to  Martin, 
and  Martin,  it  seems,  delivered  the  policy  to  Freeman  <fe 
Kellogg. 

When  the  daily  report  was  received  by  the  general  agent 
of  the  Union  Insurance  Company,  at  Chicago,  he  imme- 
diately wrote  to  Mr.  Warren,  declining  the  risk,  and  asking 
him  to  get  the  policy  up  at  once.  That  letter  was  dateil 
August  8,  1889,  and  on  the  next  day  Mr.  Warren  went  to 
Martin's  office  and  found  there,  as  he  says,  J.  C.  Martin,  J. 
F.  Lvons  and  Constant  Martin,  and  told  them  that  the  Union 
Insurance  Company  had  ordered  him  to  cancel  the  policy, 
and  to  get  it  up  immediately. 

Mr.  J.  F.  Lyons,  who  was  the  bookkeeper  and  employed 
in  Martin's  office,  stated  that  they  would  place  that  risk  in 
the  Merchants.  Mr.  Warren  thereupon  replied  that  that 
would  be  all  right;  that  all  he  wanted  was  to  have  the  policy 
taken  care  of,  and  Martin  again  replied  that  they  would 
place  it  in  the  Merchants. 

Mr.  Fred  Warren  testified  that  at  the  time  he  was  there 
at  Martin's  office,  they  told  him  that  they  would  replace  that 
policy  in  the  Merchants;  that  they  placed  it  in  the  Mer- 
chants on  the  morning  of  his  notice  to  them  of  the  cancel- 
lation of  the  policy,  and  the  arrangement  which  was  there 
and  then  made,  was  that  the  Merchants  Insurance  Com- 
pany would  insure  that  boat  in  the  sum  of  $2,000  from  that 
time,  and  relieve  the  Union  Insurance  Company  from  that 
risk. 

Mr.  Warren  returned  to  his  office,  and  on  the  second  day 
after  the  conversation,  and  on  Sunday  morning,  the  boat 
burned.  On  the  next  morning  after  the  boat  burned,  Mr. 
A.  A.  Warren,  with  his  son,  went  to  Mr.  Martin's  office  to 
get  the  Union's  policy.  They  found  Mr.  Lyons  in  the  office' 
and  jisked  him  whether  he  had  written  up  the  Merchants 
policy  to  replace  the  Union  Insurance  Company's  policy,  as 
he  was  instructed  to  do,  and  he  said  he  had.  Mr.  Warren 
then  asked  Mr.  Lyons  to  see  the  Merchants  register,  and 
Mr.  Lyons  took  it  down  and  laid  it  on  the  desk,  and  Mr. 
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Martin  opened  it  and  found  that  on  the  day  that,th^  talk 
was  had  with  Mr.  Fred  Warren,  there  was  recorded  the 
policy  on  the  boat  "  Liberty  "  in  the  Merchants  Insurance 
Company. 

Mr.  Lyons  said  that  they  had  written  up  the  policy  and 
it  had  been  regularly  reported  to  the  company  all  right  and 
straight  before  the  fire;  that  he  had  written  up  on  Sat- 
urday before  the  boat  burned.  The  testimony  further 
shows  that  both  Mr.  Lyons  and  J.  C.  Martin  accepted  risks 
and  wrote  policies  of  insurance  in  the  Merchants  Insurance 
Company,  and  that  had  been  their  custom  for  years,  and 
that  Constant  Martin  was  in  the  oflSice  but  little  of  the 
time. 

It  is  a  part  of  the  record  of  this  case,  that  immediately 
before  the  trial  in  the  court  below,  the  plaintiff  served  notice 
upon  the  defendant  and  its  attorneys,  to  produce  in  court 
the  Merchants  policy  that  had  been  written  up,  and  also  to 
produce  the  Merchants  register  from  its  Green  Bay  agency, 
and  also  to  produce  the  telegram  which  the  Merchants  gen- 
eral agent  in  Chicago  sent  to  Martin  on  Tuesday,  after  the 
fire;  the  evidence  disclosed  that  all  of  those  documents  were 
in  the  hands  and  under  the  control  of  the  Merchants  In- 
surance Company  at  the  time  of  the  trial,  yet  it  refused  to 
produce  any  of  them.  After  the  fire  occurred,  the  insur- 
ance company  sent  its  representative  to  Green  Bay  and 
paid  to  Freeman  &  Kellogg  $1,900,  and  took  from  Freeman 
&  Kellogg  a  written  assignment  of  all  claims  which  they 
then  had  or  held  against  the  Merchants  Insurance  Company 
under  the  Merchants  policy  of  insurance,  and  after  taking 
this  assignment,  the  Union  Insurance  Company  made  a 
proof  of  loss,  and  inclosed  the  proof  of  loss  made  by  Free- 
man &  Kellogg,  together  with  its  own  proof,  to  the  Mer- 
chants Insurance  Company,  which  latter  company  at  once 
denied  all  liability  and  refused  to  recognize  any  claim 
whatever,  and  thereupon  this  suit  was  brought. 

HoYNE,  FoLLANSBEE  &  O'CoNNOR,  attomcys  for  appellant. 

Bates  &  Harduto,  attorneys  for  appellee. 
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Mr:  Presiding  Justice  Waterman  delivered  the  opinion 
OF  THE  Court. 

There  is  no  doubt  that  the  appellant,  by  its  agents,  made 
an  agreement  with  appellee  which  was  virtually,  when 
made,  one  of  re-insurance,  although  it  was  contemplated 
that  a  policy  should  be  issued  to  the  owner  of  the  property, 
and  appellee  thereby  be  enabled  to  get  up  its  policy  and  be 
relieved  of  all  liability. 

Had  the  understanding  of  the  respective  agents  of  appel- 
lant and  appellee  been  fully  carried  out  before  the  burning 
of  the  boat,  the  policy  issued  by  the  Merchants  would  have 
been  given  to  Freeman  &  Kellogg,  the  owners,  and  the 
policy  before  issued  by  the  Union  surrendered;  this,  between 
the  agents,  it  was  understood  was  to  be  done.  Each  knew 
that  some  days  must  elapse  ere  this  could  be  effected,  and 
each  recognized  that  until  this  was  done  the  agreement  of 
the  Merchants  was  really  for  the  benefit  of  the  Union. 

Re-insurance  contracts  are  made  almost  daily  by  agents  in 
places  of  importance;  they,  like  direct  contracts,  are  usually 
in  the  first  instance  mere  parol  agreements,  afterward  re- 
duced to  writing;  the  policy  being  dated  back  to  the  time 
when  the  risk  began.  Such  parol  contracts  are  valid.  Hart- 
ford Insurance  Co.  v.  Parish,  73  111.  166. 

We  see  no  reason  for  thinking:  that  this  contract,  about 
which  there  was  nothing  unusual,  was  not  one  which  the 
agent  of  the  Merchants  had  power  to  make.  Nor  do  we  , 
think  that  it  can  be  successfully  contended  that  Mr.  War- 
ren had  not  authority  from  Freeman  &  Kellogg  to  procure 
insurance  in  the  Merchants. 

There  is  nothing  to  show  that  these  owners  had  done 
more  than  to  authorize  him  to  procure  insurance  for  them, 
leaving  it  to  him  to  select  the  insurer,  as  to  which  see 
Dibble  v.  Northern  Ins.  Co.,  70  Mich.  1. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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!•    Short  Cause  Calendar— -iVbf tee  upon  the  Adverse  Party— Inatten-   '  ^  ^ 
tion, — Where  an  attorney  for  the  plaintiff  in  an  appeal  from  a  justice  of     76  407 
the  peace  served  a  notice  on  the  defendant  in  person  (no  attorney  hav-  ^gg      gy^l 
ing  appeared),  and  he  threw  the  notice  aside  without  examination  or  105    ^237{ 
giving  his  actual  attorney  any  notice  of  the  matter,  afterward,  upon  his  j'^ 
motion  to  set  aside  the   judgment  entered,  it  toas  heJd  that  he  was/pijg  «fro/ 
guilty  of  inexcusable  negligence  and  inattention.  ' 

2.  Same — Cfbjections  to  Mode  Where  Notice  U  Given. — ^The  act  ap- 
proved June  1,  1889,  commonly  known  as  the  '*  short  cause  calendar 
act,^  does  not  specify  of  what  ten  days*  notice  shall  be  given,  but  where 
notice  is  given,  if  the  adverse  party  has  any  objection  to  the  suit  going 
upon  such  calendar,  he  must  appear  and  make  his  objections  known. 

3.  GuARAJNTY — Not  Protected  as  an  Indorsement, — ^A  guaranty  of  a 
promissory  note  is  not  protected  by  either  the  statute  concerning  nego- 
tiable instruments  nor  by  the  principles  of  t^e  law  merchant 

< 

Motion  to  Taeate  Judgrm^nt.— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Francis  Adams,  Judge,  presiding.  Heard  in  this 
court  at  the  March  term,  1895.    Affirmed.    Opinion  filed  May  16, 1895. 

S.  H.  McLaughlin,  attorney  for  appellant. 
George  TV.  Brown,  attorney  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

November  2,  1894,  a  transcript  from  a  justice  was  filed  in 
the  Circuit  Court,  on  an  appeal  taken  by  filing  a  bond  there 
October  29,  1894,  from  a  judgment  against  the  appellant  as 
guarantor  upon  a  promissory  note. 

November  12, 1894,  the  attorney  of  the  appellee  caused  to 
be  ddivered  to  the  appellant  a  copy  of  a  paper  containing 
the  following : 

"  State  of  Illinois,  )  In  the  Circuit  Court  of  Cook 

Cook  County.      f  ^    County. 

Albert  M.  Gerstle  ) 

vs.  >-     Assumpsit. 

T.  T.  Oliver.       ) 

George  W.  Brown,  being  first  duly  sworn,  deposes  and 
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says  that  he  is  the  attorney  for  the  plaintiff  in  the  above 

entitled  suit  at  law,  now  pending  in  said  court,  and  that  he 

verily  believes  the  trial  of  said  suit  will  not  occupy  more 

than  one  hour's  time. 

George  W.  Brown. 

Subscribed  and  sworn  to  before  me  this  12th  day  of  Ifo- 
vember,  A.  D.  1894. 

James  S.  Knowlbon, 
[Seal.]  Notary  PubUc." 

"  State  of  Illinois,  )  In  the  Circuit  Court  of  Cook 

Cook  County.       )     "     County. 

Albert  M.  Gerstle,  ) 

vs.  >     Assumpsit. 

T.  T.  Oliver.        ) 

To  T.  T.  Oliver,  defendant :  Take  notice,  that  on  the 
12th  day  of  November,  A.  D.  1894,  an  affidavit,  of  which 
the  foregoing  is  a  copy,  was  duly  filed  in  said  suitj  and  that 
the  clerk  of  said  court  will  place  said  suit  on  the  short 
cause  calendar  for  trial  as  by  statute  provided. 

George  W.  Brown. 

Dated,  Chicago,  November  12th,  1894." 

It  was  not  true,  as  stated  in  the  notice,  that  the  affidavit 
was  filed  November  12th;  both  affidavit  and  notice  were  filed 
the  next  day. 

No  attorney  had  appeared  in  the  Circuit  Court  for  the 
appellant,  and  he  threw  the  papers  aside  without  examina- 
tion and  gave  to  his  actual  attorney  no  notice  of  it. 

After  judgment  had  been  taken  he  moved  to  set  it  aside 
upon  the  ground  that  the  case  was  improi)erly  put  upon  the 
short  cause  calendar,  and  also  for  merits. 

The  statute  "short  cause  calendar"  approved  June  1, 
1889,  is  blind;  does  not  say  of  what  "  ten  days'  previous 
notice  "  shall  be  given;  but  here  was  notice  enough  that  the 
suit  was  going  upon  that  calendar,  and  if  the  appellant  had 
any  objection  he  should  not  have  disregarded  the  notice, 
but  made  his  objection  known.  Johnston  v.  Brown,  51  111. 
App.  649. 

On  the  merits,  the  case  is,  that  one  Scanlan  had  given  his 
note,  guaranteed  by  the  appellant,  to  one  Tuttle  for  $200, 
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payable  in  sixty  days,  as  the  price  of  a  privilege  or  option  to 
Imy  some  stock  within  sixty  days,  both  the  stock  and  note 
being  put  into  the  hands  of  a  stockholder  to  be  delivered 
to  Tuttle  if  Scanlan  did  not  buy;  and  as  he  did  not  buy, 
thev  were  so  delivered. 

Whether  it  makes  any  difference  whether  the  indorse- 
ment by  Tuttle  to  the  appellee  was  before  or  after  matu- 
rity we  leave  undecided,  only  remarking  that  a  guaranty  is 
not  protected  by  either  the  statute  concerning  negotiable 
instruments,  nor  by  the  principles  of  the  law  merchant. 

It  may  be  true  that  the  appellant  had  a  good  defense,  on 
the  ground  that  Tuttle  deceived  Scanlan  as  to  the  stock. 
Certainly  he  had  under  section  130  of  the  Criminal  Code, 
which  has  been  applied  to  many  cases  within  its  letter, 
though  not  within  the  mischief  intended  to  be  prevented  by 
it.    Locke  v.  Fowler,  41  111.  App.  6Q. 

But  we  may  not  say  that  the  court  erred  in  refusing  to 
relieve  the  appellant  from  the  consequences  of  his  inexcusa- 
ble negligence  and  inattention.  Hinckley  v.  Dean,  104  111. 
630. 

There  is,  unavoidably,  great  delay  in  the  administration 
of  justice  in  this  county,  however  diligent  courts  and  coun- 
sel may  be,  owing  to  the  press  of  business,  and  there  should 
be  strong  reasons  for  permitting  a  party  to  increase  that 
delay  by  indulgence  to  him. 

The  judgment  is  affirmed. 


Anton  Moore  v.  Carrie  I.  Parish  et  al. 

* 

1.  Mechanic's  Iaenb— Statement  Under  Section  4.'-A  genersl  state- 
ment of  the  gross  amount  or  balance  due  for  work  and  material  fur- 
nished under  a  contract  for  the  erection  of  a  building  during  a  named 
period,  is  not  a  compliance  with  Section  4,  Chapter  82,  K.  S.,  entitled 
•*  liens.'' 

Mechanic's  Lien. — Work  and  material.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Richard  S.  Tuthhj^,  Judge,  presiding. 
Heard  at  this  court  in  the  March  term,  1895.  Afl5rmed.  Opinion  filed 
Miy  16,  1895. 
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James  C.  McShane^  attorney  for  appellant. 

Appellees'  Brief,  Ashgraft,  Gorden  &  Cox,  Attorneys. 

Appellees  contended  that  the  statement  is  void  for  want 
of  dates  and  items.  Rush  v.  Able,  90  Pa.  St.  153;  Bayer 
V.  Reeside,  14  Pa.  St.  167;  McClintock  v.  Rush,  63  Pa.  St. 
203;  Johnson  v.  Gold,  32  Minn.  535;  McDonald  v.  Rosen- 
garten,  35  111.  App.  71;  Campbell  v.  Jacobson,  46  111.  App. 
287,  289;  McDonald  v.  Rosengarten,  134  111.  126, 130;  Camp- 
bell V.  Jacobson,  145  111.  389;  Phillips  on  Machanic's  Liens, 
Sec.  359;  Valentine  v.  Rawson,  57  la.  179;  Holtschneider  v. 
Page,  51  Mo.  App.  285. 

The  lien  notice  is  bad,  because  it  does  not  state  what  part 
or  portion  is  for  work  or  what  part  for  materials.  Shackel- 
ford V.  Beck,  80  Va.  573;  Greene  v.  Ely,  2  G.  Gr.  (la.)  508; 
Valentine  v.  Rawson,  57  la.  179. 

A  statement  of  balance  due  is  not  sufficient.  Graves  v. 
Peirce,  53  Mo.  423;  McWilliams  v.  Allan,  45  Mo.  573;  Bur- 
rough  V.  White,  18  Mo.  App.  229;  Foster  v.  Wulfing,  20 
Mo.  App.  85;  Lowis  v.  Cutter,  6  Mo.  App.  54;  Rude  v. 
MitcheU,  97  Mo.  365;  Coe  v.  Ritter,  86  Mo.  277. 

Mr.  Justice  Gary  delivered  the  opinion  op  the  Court. 

A  stipulation  as  to  interests  of  third  persons  now  in  this 
record,  takes  the  case  out  of  the  reason  on  which  it  was 
decided  when  here  before.  50  111.  App.  233.  And  the 
Supreme  Court  have  since  decided  that  the  reason  was  bad. 
Campbell  v.  Jacobson,  145  111,  387;  Mcintosh  v.  Schroeder, 
39  N.  E.  Rep.  478. 

The  attempt  by  the  appellant  to  comply  with  section  4 
of  the  act  as  to  liens,  in  "  setting  forth  the  terms  when  such 
material  was  furnished  or  labor  performed,"  was  by  a  veri- 
fication of  an  account  as  follows : 

"  Chicago,  111.,  March  24, 1891. 
James  A.  Parish  to  Anton  Moore,  Dr. : 

To  balance  due  for  carpenter  work  and  material  for  same, 
furnished  under  contract  during  a  period  commencing  May 
1,  1890,  and  ending  about  January  15,  1891,  $3,753." 
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The  only  information  that  account  gave  was  that  Moore 
claimed  from  Parish  a  balance  for  work  and  material — how 
much  of  either  not  shown— furnished  during  a  i^eriod  of 
about  eight  lAonths  and  a  half.  Such  an  account  is  not  a 
compliance  with  Sec.  4.  There  is  no  decision  quite  in  point, 
but  the  language  used  in  deciding  McDonald  v.  Eosengarten, 
35  111.  App.  n\  134:  111.  126,  and  Campbell  v.  Jacobsoh,  46 
111.  App.  287,  145  111.  389,  applies. 

The  decree  dismissing  the  petition  must  be  affirmed. 


James  Walsh  y.  John  P.  Hettinger. 

1.  Short  Cause  Cajsksdar— Discretion  of  the  Courf.— Much  discre- 
tion is  reposed  in  the  trial  judge  as  to  what  he  wiU  do  in  respect  to 
allowing  causes  to  remain  upon,  be  tried  on,  or  stricken  off,  of  the 
short  cause  calendar. 

2.  Statement  op  Account — Binding  upon  the  Parties. — ^Where  a 
person  renders  to  another  a  biU  of  his  account  against  him  for  services 
rendered,  he  will,  upon  an  action  brought  for  the  same,  be  confined  in 
his  recovery  to  the  amount  of  the  bill  rendered,  unless  he  can  satisfac- 
torily show  that  the  biU  rendered  is  not  correct. 

Assampsit,  for  the  services  of  an  architect.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Elbiudoe  Hanbcy,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1895.  Remittitur  ordered.  Re- 
versed and  remanded.    Opinion  filed  May  16,  1895. 

Statement  of  the  Case. 

This  was  an  action  by  an  architect  to  recover  for  the 
making  of  plans,  specifications,  sketches  and  drawings. 

The  plaintiff  claimed  the  sum  of  $1,102,  for  which  sum  he 
had  rendered  an  itemized  bill. 

The  (kI  damnum  of  the  plaintiff's  declaration  was  in  the 
sum  of  $1,200;  the  declaration,  as  first  filed,  contained  one 
special  count  and  the  common  cpunts.  To  this  the  defend- 
ant filed  a  plea  of  general  issue.  Afterward  the  plaintiff 
obtained  leave  and  filed  another  special  count,  to  which  the 
defendant  interposed  the  general  issue,  a  plea  of  the  statute 
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of  frauds  and  notice  of  a  set-oflf  to  the  amount  of  $2,500,  by 
reason  of  damages  claimed  to  have  been  suffered  by  appel- 
lant on  account  of  the  neglect  and  mismanagement  of  the 
plaintiff  in  respect  to  the  construction  and  superintendence 
of  a  certain  building  mentioned  in  the  plaintiff's  declara- 
tion. 

A' demurrer  to  the  special  plea  of  the  defendant  to  the 
amended  declaration  was  sustained. 

On  the  25th  day  of  October,  1895,  the  plaintiff's  attorney, 
for  the  purpose  of  having  the  cause  placed  upon  the  short 
cause  calendar,  made  and  filed  an  affidavit  that  he  verilv 
believed  that  the  trial  of  said  cause  would  not  occupy  more 
than  one  hour's  time.  On  the  6th  day  of  November,  the 
plaintiff  filed  the  additional  count  heretofore  mentioned, 
and  by  agreement  the  cause  was  continued  on  the  short 
cause  calendar  for  one  week,  without  prejudice. 

On  the  10th  day  of  November,  the  plaintiff  demurred  to 
the  special  plea  heretofore  mentioned,  and  on  the  17th  day 
of  November  such  demurrer  was  sustained. 

On  the  20th  day  of  November  the  defendant  moved  to 
strike  the  cause  from  the  short  cause  calendar,  because  the 
cause  was  not  then  at  issue,  which  motion  the  court  over- 
ruled. 

On  the  26th  day  of  November,  the  cause  was  called  for 
trial  on  the  short  cause  calendar. 

The  oral  testimony  given  upon  the  trial  occupies  sixty 
typewritten  pages  of  the  record.  Plans  and  sketches  of 
proposed  buildings  were  introduced  in  evidence  upon  the 
hearing;  also  a  bill  rendered  by  the  plaintiff  to  the  defend- 
ant, dated  June  1, 1894,  for  $485;  and  another  itemized  bill 
for  $1,102  the  latest  date  of  any  item,  upon  which  is  "  May, 
1893." 

The  jury  returned  a  verdict  and  there  was  judgment  for 
the  plaintiff  for  $800. 

Defendant's  counsel  called,  during  the  presentation  of 
plaintiff's  case,  the  attention  of  the  court  to  the  fact  that 
the  case  had  already  occupied  more  than  an  hour,  and  asked 
that  it  be  stricken  from  the  short  cause  calendar,  which  thfe 
court  refused  to  do. 
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O'DoNNELL  &  CooHLAN,  attomeys  fqr  appellant. 
Warwick  A.  Shaw,  attorney  for  appellee. 

Mr,  Presiding  Justice  Waterman  delivered  the  opinion 
of  the  coukt. 

Great  complaint  is  made  by  appellant  that  he  was  preju- 
diced by  the  conduct  of  the  court  in,  as  he  says,  so  hurry- 
ing the  trial  of  the  cause  that  he  was  unable  to  examine  the 
exhibits  introduced  by  plaintiff,  or  properly  present  his  own 
case;  and  it  is  strenuously  urged  that  this  cause  ought  not 
to  have  been  placed  or  tried  upon  the  short  cause  calendar. 

As  we  have  before  said,  much  discretion  is  reposed  in 
the  trial  judge  as  to  what  he  will  do  in  respect  to  allowing 
causes  to  remain  upon,  be  tried  on  or  stricken  off  the  8hort 
cause  calendar.  We  do  not  think,  as  we  examine  the  record 
of  this  cause,  it  to  have  been  one  that  ought  ever  to  have 
been  placed  on  the  short  cause  calendar.  It  was  not  a  mere 
collection  case.  The  declaration  contained  two  special 
counts,  as  well  as  the  common  counts.  An  offer  of  com- 
promise had  been  rejected,  and  it  is  apparent  that  it  was  a 
fighting  case.  It  is  very  seldom  that  an  action  for  disputed 
services,  such  as  plaintiff  claims  to  have  rendered,  where 
the  defendant  disputes  the  entire  bill,  can  be  tried  in  one 
hour. 

The  motion  of  the  defendant,  made  November  20th,  to 
strike  the  cause  from  the  short  cause  calendar,  was  placed 
upon  the  ground,  solely,  that  the  cause  was  not  then  at  issue; 
the  court  does  not  appear  to  have  been  then  informed  of 
what  the  pleadings  were  or  the  nature  of  the  litigation. 

We  perceive  no  error  in  its  action  upon  that  motion.  Nor 
are  we  willing  to  say  that  it  erred  in  not  continuing  the 
cause  upon  the  trial. 

We  are  not,  however,  able  to  affirm  the  judgment  in  this 
case  for  $800,  in  the  face  of  the  fact  of  the  rendering,  June 
1,  1894,  by  the  plaintiff  to  the  defendant,  of  a  bill  for  $485. 
No  satisfactory  explanation  of  the  change  of  appellee's 
claim  from  $485  to  $1,102  has  been  made.    The  judgment 
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of  the  Circuit  Court  will  be  reversed,  and  the  cause  re- 
manded, unless  the  plaintiff  shall,  within  ten  days,  remit 
$315  from  his  judgment. 

In  any  event,  appellant  will  recover  his  costs  in  this  court. 
Reversed  and  remanded,  unless  remittitur  in  ten  days. 
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Bernhard  Fried,  Frank  Compton,  Eva  Compton,  Frank  B. 

Chandler,  Trustee,  George  W.  Cass,  Trustee,  and 

the  Holders  of  the  Notes  Secured  by  Trust 

Deeds  to  said  Trustees,  v.  William  Blanch- 

ard  and  Tim  B.  Blanehard,  Partners, 

as  T.  B.  Blanehard  &  Co. 

1.  Mechanics*  Liens— 3fa<maZ  for  Separate  Buildings  in  C?row.— A 
materialman  can  have  no  lien  for  lumber  furnished  for  erecting  six 
separate  buildings  on  different  lots  under  a  contract  in  gross  for  the 
whole,  no  account  being  kept  of  the  lumber  that  went  into  any  sepa- 
rate building. 

2.  Same — Separate  Buildings  on  One  Tract. — A  lien  for  material  fur- 
nished for  the  erection  of  separate  houses  on  the  same  tract  of  land  may 
be  enforced,  and  the  fact  that  after  the  making  of  the  contract  for  such 
material  the  tract  of  land  is  subdivided  so  as  to  locate  each  house  upon 
a  separate  lot  does  not  affect  the  lien. 

8.  SAUE—Statement  Under  Section  4, — The  statement  required  by 
Section  4,  of  Chapter  S2,  R.  S.,  entitled  "  Liens/*  must  specify  the  dates 
upon  which  the  materials  were  furnished,  without  which  there  can  be 
no  lien. 

4.  Same— Statement — Dates— Presumption  as  to. — Where  a  state- 
ment of  materials  furnished  contains  no  date  except  the  one  date  at 
the  head  of  the  statement  the  presumption  is  that  such  date  is  that  of 
the  making  of  the  statement  and  not  that  of  the  furnishing  of  the 
materials. 


Mechanics*  Liens.— Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Richard  S.  Tuthill,  Judge,  presiding.  Heard  in  this  court 
at  the  March  term,  1895.  Reversed  and  remanded.  Opinion  filed 
April  16,  1895. 

Stillman  &  Martyn,  attorneys  for  appellants. 
Norton,  Bubley  &  Howell,  attorneys  for  appellees. 
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Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

In  Goodman  v.  Fried,  55  111.  App.  363,  we  held  that  Good- 
man had  no  lien  for  the  plumbing  of  six  separate  cottages 
on  different  lots,  under  a  contract  in  gross  for  the  whole  six. 

Here  the  Blanchards  claim  a  lien  upon  the  same  property 
for  the  lumber  furnished  for  the  same  houses  under  an  order 
as  follows : 

"  Chicago,  111.,  Apr.  1,  '92. 
Messrs.  T.  B.  Blanchard  &  Co. 

Gentlemen :    Please  deliver  to  Mr.  F.  Remus  such  lumber 

as  he  may  need  to  build  my  six  houses  on  Greenleaf  and 

Ashbury  Aves.,  South  Evanston,  and  charge  the  same  to  my 

account,  and  oblige, 

Tours  truly, 

Bebnhard  Fried." 

When  the  order  was  given  and  the  delivery  of  the  lumber 
began,  the  ground  was  on  the  record  shown  as  lot  1,  block 
7,  Pitner^s  addition  to  Evanston.  Before  Goodman's  con- 
tract, the  lot  had  been  subdivided  and  the  plat  recorded. 
Before  plumbing-can  go  into  a  house  it  must  be  partly  con- 
structed, and  therefore  its  location  is  fixed.  The  delivery  of 
lumber  may  begin  before  the  location  is  determined. 

No  separate  account  was  kept  of  the  lumber  that  went 
into  each  house,  nor  does  the  record  show  whether  more 
went  into  some  than  into  others.  As  the  delivery  of  the 
lumber  began  April  1 1th,  the  acceptance  of  the  order  by  Fried 
dated  April  1st,  must  have  been  on  one  of,  or  between  those 
days,  and  such  acceptance  constituted  a  contract  under 
which  a  lien,  if  there  be  a  lien,  attached  from  the  time  that 
the  contract  was  made.  Paddock  v.  Stout,  121  111.  571. 
Though  it  is  the  performance  that  furnishes  the  "  rich  orien- 
tal perfume,"  of  which  Breese,  J.,  speaks  in  23  111.  634. 

Now  if,  with  lot  1,  block  7  unsubdivided,  the  order  had 
been  for  lumber  to  build  "  my  house  "  instead  of  "  my  six 
houses,"  then  the  lien  would,  have  attached  to  the  whole 
lot,  and  St.  Louis  Nat.  Stock  Y'ds  v.  O'Reilly,  85  111.  546, 
seems  to  prove  that  more  than  one  house  does  not  affect 
the  lien.    Bemdt  v.  Armknecht,  50  111.  App.  467.    The 
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appellees  were  therefore  entitled  to  a  lien  so  far  as  the  con- 
tract and  performance  of  it  were  concerned.  But  the  cases 
of  McDonald  v.  Rosengarten,  134  111.  126,  Campbell  v. 
Jacobson,  145  111.  389,  and  Mcintosh  v.  Schroeder,  39  N.  E. 
Rep.  478,  settle  that  the  statement  filed  under  Sec.  4  of  the 
lien  act,  must  show  "  the  times  when  the  material  was  fur- 
nished," or  there  is  no  lien,  even  against  the  owner.  Brad- 
ley V.  Pearson  Lumber  Co.,  58  111.  App.  417. 

Here  the  statement  filed,  and  the  truth  of  which  is  sworn 
to,  is  as  follows : 


:        Lumber,        :  Evanston,  III.,  Sept.  1, 1892. 

:  ^^^gy"^^  ^gP®^' :      Mr.   Bernhard  Fried,  Ashbury  Ave. 

I        Lath  etc       *  ^  Greenleaf  S. 

.' '....'...:      Bought  of  T.  B.  Blanchard  &  Co., 

Office  and  Yard,  Railroad  Track,  north 
of  Depot. 
Feet.  Pieces.     Size.  Length.  Description.  Price. 
Apl.  11,  1610       115       2x6  14  l^  21-74 

Then  follow  the  other  items  of  the  account  showing  fre- 
quent deliveries  of  material  until  July  8. 

In  the  margin  at  considerable  intervals  in  the  column 
headed  April  (the  paper  being  ruled  in  columns),  are  written 
names  of  months,  May,  June  and  July — and  at  more  fre- 
quent intervals,  in  the  column  under  11,  figures,  none  higher 
than  31.  No  figures  are  to  be  found  which  can  be  sup- 
posed to  indicate  Anno  Domini,  except  the  1892  at  the 
head.  This,  as  the  master  found,  '^  is  clearly  the  date  when 
the  bill  was  made  up,  and  can  not  throw  any  light  on  the 
year  in  which  said  materials  were  furnished." 

We  agree  with  the  appellee's  counsel  that  this  objection 
"  is  uniquely  hypercritical." 

I  speak  now  for  myself,  and  not  for  the  court,  in  saying 
that  the  principle  on  which  the  mechanic's  lien  law  has 
been  administered  in  this  State  has  always  been  wrong; 
that  instead  of  being  construed  strictly  as  in  derogation 
of  the  common  law,  it  should  have  been  liberallv  construed, 
as  a  law  to  supply  an  omission  in  the  common  law;  that 
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some  degree  of  trust  and  confidence  must  be  reposed  in 
each  other  by  men  in  civilized  life,  and  when  one  under  con- 
tract with  another  attaches  his  property  or  labor  to  the 
property  of  that  other,  so  that  it  can  not  be  recalled,  he 
should  have  a  lien  for  the  enhanced  value,  and  therefore, 
that  whoever  brings  himself  within  the  first  or  twenty-ninth 
section  of  the  act  should  not  be  cut  off  from  a  lien  by  neg- 
lect to  comply  with  other  sections,  not  in  terms,  or  by  nec- 
essary construction,  imposing  conditions  precedent,  unless  it 
be  a  fair  conclusion  that  such  neglect  was  intentional,  or  in 
some  way  prejudicial  to  another.  But  the  established  law 
permits  no  such  course,  and  as  the  statement  gives  to  one 
having  no  other  knowledge  of  the  transaction  than  what 
could  be  derived  from  the  statement  itself,  no  information 
as  to  what  year  the  lumber  was  furnished,  we  must  hold  it 
insufficient. 

The  decree  is  therefore  reveirsed  and  the  cause  remanded 
with  directions  to  dismiss  the  petition  at  the  cost  of  ap- 
pellees. 


City  of  Chicago  v.  The  Ferris  Wheel  Company. 

1.  Cities  and  Villaqes— JEajercige  Potoer  Through  Ordinances. —In 
the  absence  of  an  ordinance  within  the  terms  of  which  a  proposed  struc- 
ture comes,  a  city  can  not  interfere  with  its  erection. 

Bill  for  Injnnetion, — ^Appeal  from  the  Superior  Court  of  Cook  County; 
the  Hon.  John  Barton  Patne,  Judge,  presiding.  Heard  in  this  court 
at  the  March  term,  1895.    Affirmed.    C^inion  filed  May  16,  1895. 

John  Mayo  Palmer,  corporation  counsel  of  Chicago; 
KcTBENS  &  MoTT  and  Frank  Scales,  of  counsel. 

Green,  Eobbins  &  Honore,  attorneys  for  appellee;  Will- 
iam A.  Vincent,  of  counsel. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  an  interlocutory  order  granting  an 

injunction  restraining  the  city  from  interfering  with  the 
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erection  of  the  Ferris  "Wheel,  of  world-wide  notoriety,  npon 
the  company's  own  premises. 

Any  multiplying  of  quotations  from  the  city  ordinances, 
with  comments  upon  them,  could  only  serve  to  show  that 
there  is  no  ordinance,  that  by  any  possible  construction,  can 
be  held  to  apply  to  that  wheel.  The  injunction  was  granted 
upon  the  bill  only,  which  negatives  all  grounds  for  appFe- 
hending  any  injury  to  any  individual  or  the  public  by  the 
erection  of  the  wheel,  and  avers  that  the  city  officials  have 
informed  the  wheel  company  that  it  would  not  be  permitted 
to  erect  the  wheel,  but  would  be  prevented  by  force. 

The  only  argument  for  the  city  is  to  bring  the  wheel 
within  the  ordinances.  It  is  not  contended  that  if  no  ordi- 
nance applies,  the  city  has  the  right  to  interfere. 

The  order  appealed  from  is  affirmed. 


Simon  Florsheim  r.  John  Dullaghan  and  James 

Dullaghan. 


1.  Sealed  Imase— Power  to  Change  by  Parol,— A  lease  under  seal 
can  not  be  varied  by  a  parol  agreement,  but  if  the  lease  has  terminated, 
the  right  of  the  lessee  to  make  an  independent  oral  agreement  for  the 
use  of  the  premises  for  a  term  less  than  a  year  can  not  be  questicmed. 

2.  Questions  of  FAcr— Termination  of  a  icase.— Where  the  fact  as 
to  whether  a  lease  has  been  terminated,  depends  upon  conflicting  testi- 
mony and  is  properly  submitted  to  a  jury,  their  verdict  is  conclusive. 

8.  Motions  for  New  Trials— 5?#cicncy  of  a  Defense  Can  Not  be 
Raised,  When, — ^Whether  a  defense  as  shown  by  a  plea  is  good  or  bad  is 
not  a  question  to  be  raised  upon  a  motion  for  a  new  trial,  based  upon  an 
alleged  want  of  evidence  or  error  committed  during  the  trial.  The  mat- 
ter should  be  addressed  to  the  court  below  by  a  demurrer. 

Assumpsit,  for  rent.  Error  to  the  Superior  Court  of  Cook  County; 
the  Hon.  Jambs  Hutchinson,  Judge,  presiding.  Heard  in  this  court  at 
the  March  term,  1B95.    Affirmed.    Opinion  filed  May  16, 18d5. 

Remy  &  Mann,  attorneys  far  plaintiff  in  error. 

It  is  contended  that  the  rule  of  law  that  the  terms  ox  a 
sealed  instrument  can  not  be  varied  by  parol,  applies  to  this 
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case;  citing  Chapman  v.  McGrew,  20  111.  101;  Laflferty  v.  John- 
son, 17  111.  App.  545;  Witmer  v.  Ellison,  72  111.  302;  Lewis 
V.  Fish,  40  111.  App.  377;  Hume  Bros.  v.  Taylor,  63  111.  43; 
Loach  V.  Famum,  90  111.  368;  Barnett  v.  Barnes,  73  111.  216. 

P.  O'N EiL  Bybne,  attorney  for  defendants  in  error. 

It  is  contended  that  the  true  doctrine  on  the  question  of 
varying  a  sealed  instrument  by  a  parol  contract  is  that  a  parol 
executory  contract  will  not  be  permitted  to  have  that  effect, 
but  an  executed  parol  agreement  may  be  shown  to  defeat  a 
recovery  upon  an  instrument  under  seal;  citing  White  v. 
Walker,  31  111.  422;  Loach  v.  Farnum,  90  111.  368;  Cooke  v* 
Murphy,  70  111.  99;  Dearborn  v.  Cross,  7  Cow.  (K  Y.)  48; 
1  Greenl.  on  Ev.  (14th  Ed.),  Sec.  302,  note  1  and  303;  Bige- 
low  on  Estoppel  (5th  Ed.),  684,  685;  Swanzey  v.  Moore,  22 
111.  63;  Wheeler  v.  Frankenthal,  78  111.  124;  Worrell  v.  For- 
syth, 141  111.  30;  McKenzie  v.  Harrison,  120  N.  T.  260; 
Hastings  v.  Lovejoy,  140  Mass.  261;  Dickinson  v.  Board, 
etc.,  6  Porter  (Ind.)  135. 

If  the  contract  in  question  is  a  parol  contract  executed, 
modifying  the  lease,  or  a  parol  contract  for  the  surrender  of 
it,  which  is  afterward  executed,  or  a  substitution  of  a  parol 
lease  for  one  under  seal,  it  will  be  valid.  Ryan  v.  Kirch- 
berg,  17  Brad.  132;  Nachbour  v.  Weiner,  34  111.  App.  237; 
Turner  v.  Mantonya,  27  111.  App.  500 ;  Dills  v.  Stobie,  81 
111.  202. 

In  Baker  v.  Pratt,  15  111.  571,  cited  in  Dills  v.  Stobie, 
supra,  it  is  said : 

"  A  parol  surrender  has  been  held  suflScient  in  Allen  v. 
Jacquish,  21  Wend.  628;  Dearborn  v.  Cross,  7  Cow.  48; 
McKenzie  v.  Lexington,  4  Dana,  129;  McKenney  v.  Keeder, 
7  Watts,  123." 

In  Williams  v.  Vanderbilt,  145  111.  238,  the  cases  of  Dills 
V.  Stobie  and  Baker  v.  Pratt,  supra,  are  approved,  and  the 
court  says : 

"  An  executive  agreement  to  surrender  may  be  operative 
as  a  surrender  (2  Wood's  Land.  &  Ten.,  Sec.  494,  p.  1169)." 

In  Allen  v.  Jacques,  21  Wend.  634,  the  court,  after  stating 
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the  general  proposition  that  contracts  under  seal  can  not 
be  modified  by  parol  agreement,  says : 

"  The  cases  of  Lattimore  v.  Harsen,  14  Johns.  R.  830, 
and  Dearborn  v.  Cross,  7  Cowen  48,  are  relied  on  as  show- 
ing that  a  specialty  may  be  modified  by  a  simple  contract 
between  the  parties.  If  these  cases  be  maintainable,  and  I 
think  they  are,  it  must  be  on  the  ground  of  a  contract  for 
rescission  executed  and  fuUy  carried  into  effect,  not  on  the 
simple  idea  of  modification  by  a  parol  contract  executory; 
and  they  were  so  afterward  regarded  in  the  subsequent 
cases  of  Suydam  v.  Jones,  10  Wend.  180,  Barnard  v.  Dar- 
ling, 11  Id.  28,  and  DeLa  Croix  v.  Bulkley,  13  Id.  71." 

In  1  Greenleaf  on  Evidence,  302,  n.l,  cited  in  the  Worrell 
case,  it  is  said : 

'^  But  if  the  obligation  be  by  deed,  and  there  be  a  parol 
agreement  in  discharge  of  such  obligation,  if  the  parol 
agreement  be  executed,  it  is  a  good  discharge." 

And  the  note  cites  LeFevre  v.  LeFevre,  4  S.  &  R.  241. 
Here  there  was  a  deed  giving  the  grantee  the  right  to  lay 
water  pipes  over  the  land  of  the  grantor.  Afterward,  while 
the  deed  was  in  force,  the  route  for  laying  the  pipes  was 
changed  by  oral  contract  and  the  contract  executed.  The 
court  says : 

"  As  to  the  objection  that  this  evidence  was  in  direct  con- 
tradiction to  the  deed,  the  evidence  was  not  offered  for  that 
purpose,  but  to  show  a  substitution  of  another  spot  as  being 
more  for  the  mutual  benefit  of  both  parties.  If  this  had 
not  been  carried  into  effect,  the  evidence  would  not  have 
been  admissible.  But  where  the  situation  of  the  parties  is 
altered  by  acting  upon  a  new  agreement,  as  here,  the  evi- 
dence is  proper." 

The  statute  of  frauds  in  this  State  does  not  require  the 
surrender  of  a  written  lease  to  be  in  writing.  Harms  v,  Mc- 
Cormick,  30  III.  App.  125. 

Mr.  Justice  Shepabd  delivered   the   opinion   of  the 

COITRT. 

This  was  an  action  in  assumpsit  for  rent,  and  the  one  special 
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count  of  the  declaration  set  up  a  lease  under  seal.  The 
lease  ran  from  May  1, 1889,  to  May  1,  1890. 

The  defendants  admitted  the  execution  of  the  lease  and 
pleaded  a  termination  thereof  by  reason  of  the  happening 
of  a  fire,  whereby,  first,  they  were  released  by  the  terms  of 
a  fire  clause  in  said  lease;  and  whereby,  second,  the  premises 
were  rendered  untenantable,  and  the  plaintiff  having  failed 
to  repair  after  notice,  the  defendants  were,  by  the  terms  of 
the  same  fire  clause,  released. 

Oeneral  and  special  replications  were  filed  to  the  pleas; 
it  being  replied,  specially,  that  the  defendants  continued  to 
occupy  and  enjoy  the  premises  after  the  happening  of  the 
fire,  and  oiter  the  premises  became  untenantable. 

Kejoinders  were  filed  by  the  defendants,  upon  which 
issues  were  joined.  The  special  matter  rejoined  was,  first, 
that  after  the  happening  of  the  fire,  and  after  the  premises 
became  untenantable,  they,  defendants,  continued  to  occupy 
and  use  the  premises,  upon  the  express  understanding  and 
agreement  that  the  plaintiff  would  repair  the  premises, 
which  he  did  not  do,  and  thereby  the  defendants  were  re- 
leased from  liability  to  pay  for  the  use  and  occupation 
thereof;  and,  second,  that  after  the  happening  of  the  fire 
and  untenantable  condition  of  the  premises,  and  before  the 
lease  had,  by  its  terms,  expired,  the  plaintiff  requested  de- 
fendants to  vacate  the  premises,  and  promised  defendants 
that  if  they  would  vacate  the  premises  by  a  certain  named 
date,  he,  the  plaintiff,  would  not  charge  the  defendants 
any  rent  for  the  premises  from  the  first  day  of  October,  1893 
(1889),  until  the  time  the  defendants  should  so  vacate,  and 
that  defendants  did  vacate  the  premises  by  the  time  fixed 
by  plaintiff. 

To  such  rejoinders  the  plaintiff  replied,  generally,  deny- 
ing the  agreement  and  promise  set  forth  therein. 

The  cause  was  tried  before  a  jury  who  found  the  issues 
for  the  defendants,  and  judgment  was  entered  accordingly. 

The  only  unpaid  rent  involved  was  that  which  accrued 
from  October  1st  until  December  24,  1889,  at  which  last 
date  the  defendants  vacated  the  premises. 
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While  counsel  for  plaintiff  in  error  do  not  waive  other 
errors  they  confine  themselves  mainly  to  a  discussion  of 
the  issue  presented  by  the  alleged  promise,  set  up  by  the 
last  rejoinder^  that  if  the  defendants  would  vacate  the  prem- 
ises by  a  certain  time  the  plaintiff  would  charge  them  no 
rent  after  October  1st. 

That  promise,  assuming  it  to  have  been  proved,  rested  en- 
tirely in  parol,  and  it  is  contended  that  the  terms  of  a  sealed 
instrument  can  not  be  varied  by  parol  evidence. 

The  verdict  was  a  general  one,  finding  for  the  defendants 
upon  all  the  issues  presented  by  the  pleadings. 

The  evidence  disclosed  that. the  defendants  paid  none  of 
the  rent  that  accrued  from  October  1,  1889,  and  that  they 
remained  in  possession  of  the  premises  until  the  close  of 
December  24,  1889.  The  premises  were  known  as  217 
Wabash  avenue,  and  were  a  store  one  story  in  height.  On 
or  about  the  first  of  October,  in  the  night  time,  a  fire  origi- 
nated in  and  substantially  destroyed  the  adjoining  store,  215 
Wabash  avenue,  and  it  is  shown  by  undisputed  evidence 
that  the  premises  in  question  were  involved  in  the  fire;  that 
both  the  front  and  rear  doors  were  broken  off  and  that 
some  of  the  glass  was  broken,  and  that  a  hole  about  two 
feet  wide  and  about  six  feet  long  was  burned  and  cut,  or 
broken  through  the  roof  and  ceiling,  near  the  center  of  the 
rear  part  of  the  store. 

In  appellant's  brief  it  is  said :  '^  It  is  also  not  disputed 
that  the  roof  of  the  building  was  damaged  by  fire  *  *  * 
so  that  there  was  a  hole  in  the  same  *  *  *  about  two 
by  six  feet,  or  perhaps  a  little  longer." 

It  is  not  claimed  that  the  plaintiff  made  any  repairs  after 
the  fire,  although  he  had  notice  of  it  and  visited  the  prem- 
ises on  the  morning  after  it  occurred.  He  testified  that  he 
told  the  defendants  he  would  repair  the  roof,  but  that  they 
must  first  pay  him  the  rent  that  was  due  him  for  the  months 
of  September  and  October  and  a  part  of  August,  and  that 
in  October  they  paid  him  the  August  and  September  rent. 

The  lease  contained  a  provision  that  if  the  lessors  should 
decide  to  improve  the  premises  the  lessees  should  yield  up 
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possession  at  any  time  upon  sixty  days'  notice;  and  it  is  not 
disputed  but  that  about  the  time  of  the  fire  the  plaintiff  deter- 
mined to  erect  a  large  and  permanent  building  upon  the  site 
of  the  one-story  structures,  including  the  store  occupied  by 
defendants,  and  that  the  parties  had  one  or  more  conversa- 
tions upon  the  subject  of  defendants  yielding  possession  to 
plaintiff  in  the  month  of  December  following.  The  parties 
differed  in  their  testimony  concerning  the  purport  of  such 
conversations  and  the  time  of  their  occurrence,  the  plaintiff's 
version  being  that  he  promised  that  if  they  would  move  by 
the  10th  of  December  he  would  not  charge  rent  for  any  part 
of  December,  and  the  defendants'  version  being  that  plaintiff 
promised  if  they  would  move  as  early  as  possible  in  Decem- 
ber he  would  charge  no  rent  from  October  1st. 

The  two  defendants  fixed  the  datOyOf  that  conversation  as 
having  been  on  or  about  November  1st,  and  certainly 
between  the  1st  and  10th  of  November,  and  the  plaintiff 
fixed  it  at  some  time  in  November,  possibly  as  early  aa  the 
1st  of  November. 

We  are  not  concerned  with  the  terms  of  the  conversation  so 
far  as  it  related  to  the  conditions  upon  which  the  defendants 
should  vacate  the  premises,  or  the  time  in  December  when 
they  should  vacate,  for  the  verdict  of  the  jury  has  deter- 
mined those  questions  in  favor  of  the  defendants'  version. 

It  is  material  for  us,  however,  to  determine  the  relations 
of  the  parties  to  one  another  under  the  sealed  lease  at  the 
time  the  conversation  was  had.  If  that  lease  were  then  in 
force  the  competency  of  an  oral  agreement  to  vary  its  terms 
would  necessarily  arise  and  have  to  be  discussed;  if,  however, 
the  sealed  lease  had  terminated  at  or  before  the  conversa- 
tion was  had,  no  such  question  is  presented,  for  it  can  not 
be  questioned  but  that  an  independent  oral  agreement  for 
the  use  of  premises  for  a  term  less  than  a  year  is  valid. 

One  of  the  issues  presented  under  the  pleadings  was 
whether  the  premises  had  been  rendered  untenantable  by 
fire. 

The  clause  in  the  lease  referred  to  in  the  pleas  as  the 
"  fire  clause,"  is  as  follows : 
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^^  In  case  said  premises  shall  be  rendered  untenantable  by 
fire  or  other  casualty  the  lessor  may,  at  his  option,  terminate 
this  lease  or  repair  said  premises  within  thirty  days,  and 
failing  so  to  do,  or  upon  the  destruction  of  said  premises  by 
fire,  the  term  hereby  created  shall  cease  and  determine." 

There  was  considerable  evidence,  mainly  undisputed,  of 
the  condition  of  the  premises  occasioned  by  the  fire,  and 
in  which  they  remained  during  the  continued  occupancy 
thereafter  by  the  defendants,  and  without  reciting  it,  we 
think  the  jury  were  entirely  justified  in  concluding,  as  from 
their  verdict  we  presume  they  did,  that  the  premises  were 
rendered  untenantable  by  the  fire,  and  that  the  plaintiff 
failed  to  repair  them  within  thirty  days  thereafter. 

With  that  conclusion  reached,  the  other  follows  from  the 
provision  of  the  lease,  above  quoted,  that  the  term  thereby 
ceased  and  determined.  The  defendants  might,  neverthe- 
less, waive  a  termination  of  the  lease,  for  a  failure  by 
plaintiff  to  repair. 

Now,  the  fire  occurred  on  or  about  the  1st  of  October. 
No  witness  stated  it  to  have  occurred  later  than  October  10th, 
and  the  plaintiff  testified  that  it  happened  some  time  in 
October. 

The  conversation  between  the  parties  with  reference  to 
defendants'  yielding  possession,  as  we  have  seen,  took  place 
between  the  1st  and  the  10th  of  November,  and  it  is  entirely 
consistent  with  the  proved  facts  and  the  finding  of  the  jury, 
that  at  the  time  the  conversation  was  had  the  term  of  the 
lease  had  ended,  and  that  it  was  so  treated  by  the  parties 
when  they  had  the  conversation. 

There  was  evidence  that  prior  to  that  conversation  all 
interviews  and  communications  between  the  parties  had 
reference  to  repairing  the  premises,  and  there  is  no  evidence 
that  thereafter  anything  was  said  about  repairs. 

We  regard  the  evidence  as  satisfactorily  showing  that  at 
the  time  the  conversation  about  removing  and  a  release  from 
rent  was  had,  the  term  of  the  lease  had  ended,  and  that  the 
parties  so  treated  it.  It  was,  therefore,  then  competent  for 
the  parties  to  contract  together  orally  with  reference  to  the 


First  Distbict— March  Term,  1895,        633 

— — ■       -^ ■!!  I  II  II  I..I        II  I 

florBheim  v.  DuUaghan. 

terms  upon  which  a  continuation  of  occupancy  should  be  had 
and  a  peaceable  surrender  be  made. 

As  to  what  those  terms  were  the  verdict  of  the  jury, 
upon  the  evidence,  is  conclusive. 

There  was,  we  think,  a  fair  preponderance  of  the  evidence 
in  favor  of  the  defendants  that  the  premises  had  been  ren- 
dered untenantable  by  fire,  and  that  plaintiff  had  failed  to 
repair  within  thirty  days  as  he  had  the  option  to  do,  and 
that  thereby  the  term  had  ended;  and  that  thereafter  the 
defendants  occupied  in  pursuance  of  a  new  arrangement 
between  them  and  the  plaintiff. 

The  verdict  has  decided  what  that  arrangement  was,  and 
we  will  not  disturb  it. 

The  judgment  of  the  Superior  Court  is  therefore  affirmed. 

Mb.  Justice  Gaby. 

I  concur  in  the  result  upon  a  shorter  ground. 

The  parties  got  to  an  issue  upon  the  allegation  by  the 
,  defendants,  in  a  rejoinder  to  a  replication  of  the  plaintiff, 
that  shortly  after  the  fire,  and  long  before  the  lease  would 
by  its  terms  expire,  the  plaintiff  requested  the  defendants  to 
vacate,  and  promised  them  that  if  they  would  vacate  by  a 
certain  date,  he  would  charge  them  no  rent  after  October 
1,  1893.    All  the  issues  were  found  for  the  defendants. 

Under  the  old  practice,  by  which  each  issue  was  sepa- 
rately found,  and  so  appeared  on  the  record,  if  all  material 
issues  were  found  for  the  plaintiff,  and  one  or  more  imma- 
terial issues  found  for  the  defendant,  the  plaintiff  might 
have  judgment  non  obstante  veredicto.  Tidd's  Practice,  576, 
921. 

i  But  if  with  some  good  pleas,  all  the  issues  are  found  for 
the  defendant,  no  judgment  can  be  entered  for  the  plaintiff 
because  of  any  bad  pleading  by  the  defendant.  Hitchcock 
V.  Haight,  2  Gilm.  604. 

Whether  the  defense  pleaded  was  a  good  defense  Or  not 
is  a  question  which,  never  having  been  propounded  to  the 
court  below,  that  court  could  not  have  erred  upon;  and  this 
court  is  but  a  court  of  review. 
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Whether  the  defense  i*  good  or  not,  is  not  a  question  on 
a  motion  for  a  B$mr  trial  based  upon  alleged  want  or  weight 
of  evideaee;  or  errors  committed  daring  the  trial.  Nothing 
in  the  motion  questioned  the  sufficiency  of  the  rejoinder. 

The  whole  argument  of  the  plaintiff,  if  good,  that  the 
matter  of  the  rejoinder  was  bad,  as  being  an  attempt  to 
vary  by  parol  a  contract  under  seal,  should  have  been  ad- 
dressed to  the  court  below  on  demurrer  to  that  rejoinder, 
and  would  be  of  no  avail  on  this  writ  of  error,  if  the  insuffi- 
ciency of  that  rejoinder  were — which  it  is  not — assigned  for 
error. 


Travelers'  Preferred  Accident  Association  v.  John  J. 

Moore. 

1.  Pleading — Spectal  Plea  Amounting  to  the  Oenerdl  Issue, — ^A 
special  plea  which  is  in  effect  but  the  general  issue  is  obnoxious  to  a 
special  demurrer. 

2.  Same — Defenses  Under  Special  Pleas^  When  Admissible  Under  the 
General  Issue, — Where  a  defendant  files  a  special  plea  and  the  defense 
set  up  by  it  can  be  shown  under  the  general  issue,  which  is  also  pleaded, 
it  is  not  error  to  sustain  a  special  demurrer  to  the  special  plea. 

8.  Practice — Evidence,  When  to  Be  Offered  Under  the  General  Issue. 
— ^Where  a  defendant  pleads  both  the  general  issue  and  a  special  plea,  to 
which  a  demurrer  is  sustained  on  the  ground  that  it  amounts  to  the  gen- 
eral issue,  unless  he  offers  evidence  of  his  defense  under  the  general  issue 
and  the  court  rejects  the  same,  he  can  not  avail  himself  of  the  point  oa 
appeal. 

Assumpsit,  on  a  policy  of  insurance.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Frank  Baker,  Judge,  presiding.  Heard  in 
this  court  at  the  March  term,  1893.  Affirmed.  Opinion  filed  May  16, 
1895.  ^ 

Louis  Shissler,  attorney  for  appellant. 

DooLiTTLE,  ToLMAN  &  PoLLASKY,  attomejs  for  appellee. 

It  is  contended  that  there  is  no  reversible  error  in  sustain- 
ing a  demurrer  to  a  special  plea,  when  such  matter  could  have 
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heen  shown  in  evidence  under  the  plea  of  the  ^neral  issue, 
and  wm  ikot  offered  and  excluded  on  the  trial  under  such 
plea.  HankinsT,  fiMjJe,  106  111.  628;  Hartford  Fire  Ins. 
Co.  V.  Olcott,  9T  111.  439;  BmiCfc  ¥,  Paaria  Co.,  59  111.  412; 
Governor  v.  Lagow,  43  111.  135;  Jones  v.  Councfl  BhA, 
etc.,  84  111.  313;  Wilson  v.  King,  83  111.  232. 

In  such  case  it  must  appear  that  evidence  was  offered 
and  rejiected  by  the  court.    Curtis  v.  Martin,  20  111.  557. 

A  plea  must  be  construed  most  strongly  against  the 
pleader.  Dougherty  v.  Catlett,  129  111.  431;  Woodward  v. 
Paine,  Breese  295. 

A  demurrer  admits  only  the  facts  well  pleaded;  it  does 
not  admit  the.  conclusions  or  inferences  which  are  in  the 
pleading  alleged  to  have  arisen  therefrom.  Gould's  Plead- 
ing, Sec.  4,  p.  429;  Coke  on  Littleton,  71  b;  People  v.  Hatch, 
33  111,  9  (125-6);  Compher  v.  People,  12  111.  290;  Fogg  v. 
Blair,  139  U.  S.  118;  Kent  v.  L,  S.  Canal  Co.,  144  U.  S.  75. 

Mb.  Justice  Shepabd  delivered  the  opinion  of  the 
Court. 

This  cause  was  submitted  to  the  court  below  without  a 
jury,  and  resulted  in  a  judgment  in  favor  of  appellee  for 
$420.  The  suit  was  to  recover  upon  a  policy  of  insurance 
against  accidental  bodily  injuries.  There  was  no  evidence 
offered  by  the  appellant,  the  defendant  below.  The  policy 
provided  for  the  payment  of  $30  per  week,  for  as  many 
weeks,  not  exceeding  104,  as  total  disability  should  ensue. 

The  evidence  disclosed  that  appellee  was  injured  in  the 
left  knee,  and  in  other  places  less  seriously,  by  a  fall  from  a 
bicycle,  on  July  25,  1893,  and  tended  to  show  that  he  was 
vrhoUy  disabled  from  attending  to  his  business  for  a  period 
of  fourteen  weeks,  and  the  court  so  found,  and  gave  judg- 
ment accordingly. 

To  the  declaration,  which  consisted  of  one  special  count, 
the  defendant  (appellant)  pleaded  the  general  issue,  and 
also  a  special  plea,  setting  up  a  by-law  of  the  appellant, 
which  is  as  follows :  ^ 

"  Any  member  who  has  sustained  injuries  in  the  body  or 
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lower  limbs  shall  remain  confined  to  the  house  until  he  shall 
have  fully  recovered  from  such  injuries.  In  case  he  shall 
go  out  of  the  house  before  he  has  recovered,  he  shall  not 
receive  any  indemnity  from  and  after  the  date  he  shall  have 
gone  out  of  the  house,"  and  averrin/a:  that  the  injuries  sued 
for  occurred  to  the  body  and  lower  limbs  of  the  plaintiff, 
and  that  the  plaintiff  did  not  remain  confined  to  the  house 
until  he  had  fully  recovered,  but  that  he  went  out  of  the 
house,  to  wit,  on  the  first  day  of  August,  1893. 

To  such  special  plea  a  demurrer  was  interposed  and  sus- 
tained. 

The  main  contention  is  that  the  demurrer  to  the  plea 
should  not  have  been  sustained. 

The  declaration  charged  a  liability  under  the  terms  of 
the  policy,  and  in  no  other  way,  and  set  forth  a  copy  of  the 
policy  wherein  it  is  expressly  stated  that  the  appellee  was 
insured  "  subject  to  the  by-laws,"  etc. 

If  the  appellant  had  desired,  it  could  have  proved  the 
same  defense  under  the  general  issue  that  was  tendered  by 
the  special  plea,  but  it  offered  no  evidence  whatever. 

We  said,  in  Wineman  v.  Oberne,  40  111.  App.  269,  "The 
general  issue  was  on  file.  On  the  trial  the  appellants  offered 
no  evidence.  Unless  the  court  rejected  evidence  of  the  de- 
fense pleaded,  when  offered  under  the  general  issue,  it  is  not 
material  whether  the  special  plea  was  good  or  bad,"  and 
cited  the  authorities. 

Again,  we  held,  in  Richelieu  Hotel  Co.  v.  International 
Military  Encampment  Co.,  41 '111.  App.  268,  the  same  way, 
saying : 

"  In  this  case  the  appellant  filed  a  special  plea  attacking 
the  consideration.  As  that  defense,  if  true,  was  admissible 
under  the  general  issue,  it  is  no  error  that  a  demurrer  was 
sustained  to  the  plea,  whether  it  was  good  or  bad. 

Such  also,  is  the  doctrine  of  Curtis  v.  Martin,  20  111.  557. 
Where  a  special  plea  is,  in  effect,  but  the  general  issue,  it  is 
obnoxious  to  a  special  demurrer. 

Even  admitting  *  *  *  that  the  right  is  given  to  the 
party  to  plead  the  defense  specially,  he  should  have  done  so 
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without  pleading  the  general  issue,  in  order  to  have  Availed 
himself  of  an  error  in  the  decision  of  the  court  sustaining  a 
demurrer  to  his  special  plea.  He  should  not  incumber  the 
record  with  two  pleas,  when  one  would  secure  to  him  every 
possible  advantage.  Admitting  that  the  court  was  tech- 
nically wrong  in  sustaining  the  demurrer,  still  he  has 
8U8t«,ined  no  injury  by  the  decision.  *  *  ♦  What  good 
to  him  to  have  two  issues  of  precisely  the  same  character  ? 
If  there  was  error,  there  was  no  injury;  but  we  are  of 
opinion  that  there  was  no  error."  Klein  v.  Currier,  14  111. 
237. 

Whether  the  damages  were  excessive  because  of  the  tes- 
timony of  the  appellee  that  he  drove  out  at  difiFerent  times, 
beginning  within  six  or  eight  weeks  after  the  injury,  we 
need  not  inquire. 

The  appellant,  although  it  had  the  right  ,to  do  so  under 
the  general  issue,  declined  or  neglected  to  offer  the  by-laws 
in  evidence,  and  it,  therefore,  is  not  made  to  appear  in  the 
record,  that  there  was  any  such  by-law  as  was  set  up  by  the 
special  plea. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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1.  'Rbcetwbs— Expenses  and  Claims  of  Creditors,— Where  a  re- 
ceiver  is  appointed  to  carry  on  the  business  of  an  insolvent  oompany 
upon  the  Exposition  grounds,  the  rent  or  percentage  of  profits  due  from 
the  oompany  to  the  Exposition  for  the  concession,  is  a  part  of  the 
expenses  which  had  necessarily  to  be  paid  by  the  receiver  in  order  to  be 
permitted  to  carry  on  the  business,  and  should  be  paid  by  the  receiver 
out  of  funds  in  his  hands  in  preference  to  creditors. 

Beceivership.— Appeal  from  an  order  directing  a  receiver  to  pay 
certain  moneys,  etc.,  entered  by  the  Circuit  Court  of  Cook  County;  the 
Hon.  Thomas  G.  Windbs,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1895.    Opinion  filed  May  16, 1805. 
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WiLLiTS,  Case  &  Odell,  attorneys  for  appellant. 
Walkeb  &  Eddy,  attorneys  for  appellee. 

Mb.  Justiob  Shepard  dbliysrbd  tub  opinion  of  the 
Court. 

This  is  an  appeal  from  an  order  of  the  Circuit  Court 
directing  the  receiver  of  the  New  England  Clam  Bake  Com- 
pany, an  Illinois  corporation,  to  pay  to  the  appellee  the  sum 
of  $14,493.74,  being  twenty-five  per  cent  of  the  amount 
received  by  the  receiver  in  the  course  of  conducting  the 
business  of  said  company,  under  orders  of  the  Circuit  Court 
entered  in  the  cause  wherein  said  receiver  was  appointed, 
upon  the  petition  and  motion  of  the  appellee,  an  intervening 
petitioner  in  said  cause.  The  appellant  is  a  party  defend- 
ant in  the  cause  in  which  the  receiver  was  appointed,  and  is 
interested  in  the  fund  in  the  receiver's  hands. 

The  New  England  Clam  Bake  Company  was  the  assignee 
of  a  contract  whereby  a  restaurant  concession  was  granted 
by  the  appellee  to  one  John  S.  Morris,  and  from  the  open- 
ing of  the  Columbian  Exposition,  until  August  8,  1S93, 
carried  on  the  business  authorized  by  such  concession,  in 
the  Exposition  grounds. 

On  that  date  the  appellant,  pursuant  to  a  clause  in  certain 
trust  deeds  executed  to  him  by  the  said  comjiany  to  secure 
the  bonds  of  the  company,  took  possession  of  all  the  prop- 
erty of  the  company  on  the  Exposition  grounds. 

On  the  next  day,  August  9th,  a  creditor's  bill  was  filed 
by  a  judgment  creditor,  against  the  company,  to  which  the 
appellant  was  made  a  party  defendant,  and  a  receiver  of  the 
company  was  appointed,  and  the  appellant  was  ordered,  he 
not  objecting,  to  deliver  up  to  the  receiver  the  possession  of 
all  of  said  property,  without  prejudice  to  his  rights. 

The  receiver  was  ordered  to  re-open  the  restaurant  and 
conduct  the  business  in  the  manner  in  which  it  had  thereto- 
fore been  conducted,  and  thereupon  proceeded  to  conduct 
the  business,  and  continued  so  to  do  until  the  Exposition 
closed. 
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The  gross  receipts  by  the  receiver  from  said  business 
amounted  to  $57,974.95,  and  twenty-five  per  cent  thereof  is 
$14,493.74,  which  is  the  sum  ordered,  as  aforesaid,  to  be 
paid  to  the  appellee. 

The  material  parts,  so  far  as  this  issue  is  concerned,  of  the 
contract,  or  concession,  granted  to  Morris,  and  to  which  the 
New  England  Clam  Bake  Company  succeeded  by  assign- 
ment, are  as  follows : 

"  That  the  said  party  of  the  first  part  (The  World's  Co- 
lumbian Exposition),  for  and  in  consideration  of  the  prom- 
ises and  agreements  of  the  said  party  of  the  second  part 
(John  S.  Morris)  hereinafter  set  forth,  hereby  promises  and 
agrees  that  it  will,  and  it  hereby  does,  set  apart  for  the 
exclusive  use  of  the  party  of  the  second  part  from  the  first 
day  of  May,  1892,  until  forty-five  (45)  days  after  the  close 
of  the  World's  Columbian  Exposition,  the  following  de- 
scribed tract  or  parcel  of  land  in  Jackson  Park,  in  the  city 
of  Chicago,  Illinois,  to  wit:  (Describing  a  parcel  of  land 
within  the  Exposition  grounds.) 

Said  party  of  the  first  part  further  promises  and  agrees 
that  it  will  permit  said  party  of  the  second  part  to  erect  and 
maintain  on  said  tract  certain  buildings,  structures  and 
appurtenances,  and  to  use  the  same  for  the  purposes  of  this 
contract,  and  to  charge  persons  who  do  not  hold  a  ticket  for 
clam-bake  and  other  food,  for  admission  to  said  tract,  not 
exceeding  ten  (10)  cents,  if,  in  the  opinion  of  the  chief  of 
construction,  the  same  is  necessary  for  the  protection  of  the 
said  party  of  the  second  part  from  crowds  or  disorder,  pro- 
vided that,  if  the  said  holder  of  an  admission  ticket  only, 
should,  after  admission,  purchase  anything,  the  said  admis- 
sion fee  shall  be  credited  upon  the  charge  for  said  purchase. 

The  said  party  of  the  first  part  promises  and  agrees  that 
it  will  conduct  its  water,  sewerage  and  steam,  gas  and  elec- 
tric light  systems  to  said  tract  so  as  to  enable  said  party  of 
the  second  part  to  make  the  necessary  connections  there- 
with, and  will  allow  the  use  of  said  systems,  and  of  the  cold 
storage  system,  on  the  same  basis  as  given  to  others  holding 
similar  rights. 
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Said  party  of  the  first  part  also  promises  and  agrees  that 
it  will  permit  said  party  of  the  second  part  to  conduct  on 
said  tract  what  is  known  as  ^The  New  England  Clam 
Bake,'  and  to  charge  for  a  clam  bake .  complete,  in  season, 
not  exceeding  one  dollar  ($1).  (Then  follow  nnmerons 
details  concerning  the  business  to  be  carried  on,  etc.) 

The  said  party  of  the  first  part  further  promises  and 
agrees  that  it  will  permit  said  party  of  the  second  part  to 
post  without  and  within  said  building  such  advertising  signs 
relating  to  his  own  business  as  may  be  approved  by  the  said 
chief  of  construction,  the  said  party  of  the  first  part. 

Said  party  of  the  second  part,  for  and  in  consideration  of 
the  promises  and  agreements  hereinbefore  set  forth,  prom- 
ises and  agrees  that  it  will  erect  and  maintain  on  said  tract 
all  buildings  and  appurtenances,  with  their  equipment,  called 
for  by  this  contract,  and  supply  them  with  everything  neces- 
sary for  the  purpose  of  carrying  out  the  same.    *    «    * 

The  said  party  of  the  second  part  promises  and  agrees 
that  he  will  erect  all  said  structures,  and  supply  them  with 
everything  called  for  in  this  contract,  and  conduct.all  busi- 
ness herein  mentioned  at  his  own  expense,  and  it  is  under- 
stood by  and  between  the  parties  hereto,  that  said  party  of 
the  first  part  is  not  to  be  liable  for  any  indebtedness  incurred 
by  said  party  of  the  second  part,  in  and  about  the  matters 
and  things  herein  provided  for.     *    *    * 

Said  party  of  the  second  part  promises  and  agrees  that 
he  will  faithfully  account  for,  and  pay  over  to  the  said 
party  of  the  first  part  twenty-five  (25)  per  cent  of  all  his 
gross  receipts  under  this  contract,  settlements  to  be  had 
and  payments  to  be  made  each  day  for  the  previous  day's 
business  at  such  times  as  shall  be  designated  by  the  party 
of  the  first  part. 

Said  party  of  the  second  part  promises  and  agrees  that 
the  method  of  issuing  and  selling  tickets,  and  collecting 
of  admissions  and  tickets,  and  of  arriving  at  the  amount  of 
gross  receipts  of  the  said  party  of  the  second  part  here- 
under, shall  be  such  as  are  approved  by  said  party  of  the 
first  part,  which  may  prescribe  the  same  should  it  so  elect 
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Said  party  of  the  second  part  also  promises  and  agrees 
that  he  will  keep  full  apd  true  accounts  of  all  the  herein 
mentioned  receipts,  and  that  said  accounts  shall  be  open 
to  inspection  by  said  party  of  the  first  part  through  its  offi- 
cers or  agents  at  any  time  during  business  hours.    *    *    * 

It  is  understood  by  and  between  the  parties  hereto  that  a 
corporation  may  be  organized  to  which  corporation  this  con- 
tract may  be  assigned,  and  which  corporation,  upon  accept- 
ing said  assignment,  will  sugceed  to  all  the  rights  and  priyi- 
leges,  and  assume  all  the  obligations  of  the  said  party  of  the 
second  part  hereunder,  but  said  party  of  the  second  part  shall 
not  be  released  from  said  obligations,  and  that  this  contract, 
nor  any  part  thereof,  shall  not  be  otherwise  assigned,  trans- 
ferred, sub-let  or  disposed  of,  and  any  other  assignment, 
transfer,  sub-letting  or  disposition  thereof  shall  be  void." 

It  was  pursuant  to  this  last  clause  that  the  New  England 
Clam  Bake  Company  was  organized,  and  succeeded  to  the 
rights  of  Morrisi 

From  the  foregoing  extracts  taken  from  the  contract, 
something  more  than  a  mere  concession  to  do  business 
within  the  Exposition  grounds  was  given;  it  was  in  efl'ect  a 
leasing  of  the  premises  described,  and  the  consideration  of 
twenty-five  per  cent  of  the  gross  receipts  of  the  business 
might  well  be,  in  part,  in  the  nature  of  rent. 

The  bill  under  which  the  receiver  was  appointed  in  no 
way  attacked  the 'validity  or  full  force  of  said  contract, 
but  on  the  other  hand,  expressly  recognized  it,  and  showe<l 
that,  in  substance,  all  of  value  that  was  possessed  by  the 
insolvent  company  was  its  rights  thereunder,  and  that  un- 
less a  receiver  were  appointed,  and  allowed  to  conduct  the 
business  permitted  by  the  contract,  the  only  assets  of  the 
company  would  be  wasted  and  lost. 

It  was  only  upon  the  theory  that  the  business  should  be 
continued  under  the  contract,  that  the  bill  was  filed  and 
the  receiver  appointed,  in  order  that  the  creditors  of  the 
company  might  save  to  themselves  the  only  thing  of  much 
value  that  the  company  had. 

That  rent  and  other  expenses  incurred  by  a  receiver, 

voL.Lvni  41 
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under  orders  of  court,  should  be  paid  by  the  receiver  out  of 
funds  in  his  hands  in  preference  to  creditors,  needs  no  cita- 
tion of  authorities.  The  receiver  took  the  property,  of 
which  the  contract  in  question  was  the  thing  of  chief  value, 
&wnh  onere. 

The  rent  reserved,  or  percentage  of  profits,  by  whatever 
name  it  may  be  called,  was  a  part  of  the  expenses  which 
had  necessarily  to  be  paid  in  order  to  be  permitted  to  carry 
on  the  business,  and  the  receiver  was  properly  ordered  to 
pay  it.  There  was  nothing  to  refer  to  a  master,  and  the 
order  was  properly  made  upon  the  petition  of  the  appellant. 

We  will  not  discuss  the  various  cases  cited  by  the  appel- 
lant, nor  the  numerous  phases  argued  in  his  behalf.  The 
receiver  took  possession  and  remained  in  possession  subject 
to  the  charges  of  the  contract,  and  he  should  pay  them. 

In  principle  the  case  is  controlled  by  our  decision  in 
White  V.  More,  assignee  of  the  Wah  Mee  Exposition  Com- 
pany, 54  111.  App.  606,  (which  was  a  case  possessing  many 
features  in  common  with  this,)  supported  by  Smith  v.  Good- 
man, 149  111.  75. 

The  decree  of  the  Circuit  Court  will  therefore  be  af- 
firmed. 


National  Masonic   Accident  Association  r.  George  B. 

Titman. 

1.  AccTOENT  AssociATiONB— JSepresentofioTur  eu  to  By-Iaws^Estop- 
pel. — ^An  accident  association,  through  its  agent,  represented  to  an  appli- 
cant for  insurance,  at  the  time  his  certificate  of  membership  was  issued, 
that  certain  printed  by-laws  exhibited  and  read  to  such  applicant  were 
the  by-laws  of  the  association  then  in  force.  Hddf  that  such  conduct 
lestopped  the  association  fixnn  denying  the  existence  and  force  of  such 
by-laws,  as  against  its  liability  under  the  certificate. 

2.  SAXE—By-kiw8  of  Which  the  Insured  Has  No  Notice. — Under  the 
facts  of  this  case  it  is  held  that  the  insured  was  not  bound  by  the  provis- 
ions of  by-laws  of  the  existence  of  which  he  had  no  notice. 

Assumpsit,  on  a  certificate  in  an  accident  insurance  association. 
Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon.  Elbbu>oe 
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Hanbcy,  Judge,  presiding.    Heard  in  this  court  at  the  March  tefm, 
1995.    Affirmed.    Opinion  filed  May  16,  1895. 

Appellee^s  instruction,  referred  to  in  the  opinion  of  the  court: 
The  court  instructs  the  jury  as  a  matter  of  law,  that  if  the  plaintiff 
was  insured  or  assured  a  member  of  the  defendant  society,  and  at  the 
time  said  insurance  was  procured  the  general  agent  of  the  Kociety ,  whose 
business  it  was  to  know,  represented  to  the  plaintiff  that  a  certain  set  of 
by-lawB  was  in  force,  the  defendant  is  estopped  from  denying  the  exist- 
ence or  force  of  said  by-laws  in  this  suit. 

Clark  Varnum  and  W.  0.  Anderson,  attorneys  for  ap- 
pellant. 

It  is  contended  that  all  the  contracts  of  a  mutual  insurance 
association  or  company  are  made  with  reference  to  all  the 
laws  of  the  organization,  and  such  laws,  whether  contained 
in  the  charter  or  by-laws,  are  deemed  a  part  of  each  contract 
of  niembership,  and  are  binding  on  all  members.  Citing 
Supreme  Lodge  K.  of  P.  v.  Knights,  117  Ind.  489;  Bogards 
V.  Farmers  Mut.  Ins.  Co.,  79  Mich.  440;  Insurance  Co.  v. 
Barstow,  8  E.  L  343;  Commonwealth  v.  Insurance  Co.,  112 
Mass.  142;  Same  v.  Same,  112  Mass.  116;  Insurance  Co.  v. 
Gackenbach,  115  Pa.  St.  492;  Training  School  v.  Insurance 
Co.,  18  At.  Rep.  393;  Shaw  v.  Nat.  Ben.  Assn.,  7  K  Y.  Supp. 
287;  Sands  v.  Shoemaker,  4  Abb.  App.  Dec.  149;  Planters 
Ins.  Co.  V.  Comfort,  50  Miss.  62;  Bersch  v.  Ins.  Co.,  28  Ind. 
64;  Holland  V.  Chosen  Friends,  25  Atl.  Rep.  367;  Accident 
Assn.  V.  Burr,  Sup.  Ct.  Neb.,  Mch.  5,  '95. 

The  mutual  rights  of  members  of  mutual  benefit  associa- 
tions, whether  voluntary  or  corporate,  depend  upon  the  con- 
stitution and  by-laws,  which  have  the  effect  of  a  contract, 
whose  provisions  are  binding  upon  all.  Bauer  v.  Sampson 
Lodge  K.  of  H.,  102  Ind,  262;  Maderia  v.  Merchant's  Ex- 
change Society,  16  Fed.  Rep.  749;  Karcher  v.  Knights  of 
Honor,  137  Mass.  368;  PeniSeld  v.  Skinner,  11  Vt.  296; 
Treadway  v.  Hamilton,  29  Conn.  68;  Walsh  v.  ^tna,  etc.,  Ins. 
Co.,  30  Iowa  145;  Mitchell  v.  Lycoming  Mut.  Ins.  Co.,  51 
Pa.  St.  402;  Brewer  v.  Ins.  Co.,  14  Gray  203;  Covenant  Ben. 
Assn.  V.  Spies,  114  111.  463,  468. 

Henry  C.  Notes,  attorney  for  appellee. 
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■  11-^  ,  III.! 

Mr.  Justice  Shepaed  delivered  the  opinion  of  the 
Court. 

The  appellee  brought  suit  against  the  appellant  for  an 
injury  sustained  by  an  accident.  He  was  the  holder  of  a 
policy,  or  certificate  of  insurance,  against  accidents^  issued 
by  the  appellant.  The  accident  occasioned  hernia,  or  ru])- 
ture.  He  recovered,  before  the  justice  of  the  peace,  and 
again  in  the  Circuit  Court,  upon  the  verdict  of  a  jury.  Ko 
question  is  made  but  that  if  anything  is  due  to  appellee  the 
judgment  is  for  the  correct  amount.  The  defense  is  that  the 
appellee  was  not  insured  against  hernia. 

The  appellant  is  an  Iowa  corporation.  One  J.  W.  Dins- 
dale  was  general  agent  of  the  appellant  in  Chicago.  The 
application  was  made  by  the  appellee  to  Dinsdale,  in  Chi- 
cago, and  was  forwarded  by  the  latter  to  the  appellant  at 
its  home  office  in  Des  Moines,  Iowa,  where  the  certificate  of 
membership  was  issued  and  transmitted  back  to  Dinsdale, 
who  delivered  it  to  appellee.  The  application  bore  date, 
"  Dec.,  1893,"  and  the  certificate  bore  date  "  this  22nd  day 
of  December,  1893." 

The  certificate  recites  that  it  was  issued  in  consideration 
of  the  warranties  in  the  application,  and  that  appellee  was 
accepted  by  appellant  as  a  member  "  subject  to  all  the  con- 
ditions and  provisions  of  the  articles  of  incorporation  and 
by-laws  thereof,"  and  makes  such  conditions  and  provisions 
conditions  precedent  to  the  accruing  or  payment  of  benefits. 

The  controversy  seems  to  have  grown  from  the  fact  that 
the  appellant  had  two  sets  of  by-laws,  one  set  from  its 
organization  in  1889,  to  May  16, 1893,  and  another  set  from 
that  date. 

Dinsdale  was  made  manager  of  the  appellant's  agency  in 
Chicago,  in  November,  1893.  He  testified  that  at  the  time 
he  accepted  the  agency  he  told  the  secretary  of  the  appel- 
lant that  he  would  not  take  the  agency  without  being  shown 
a  copy  of  the  by-laws,  and  that  the  secretary  replied  that  he 
had  no  copy  of  them  with  him,  but  would  send  them  to  him, 
Dinsdale.  This  occurred  about  a  week  or  two  before 
appellee's  application  for  membership  was  tak^n.    The  sec- 
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retary  afterward  sent  from  the  home  office  the  printed  copy 
of  articles  of  incorporation  and  by-laws  of  the  appellant 
which  were  offered  in  evidence  by  appellee,  to  Dinsdale,  who 
showed  and  read  them  to  appellee  at  the  time  he  made  appli- 
cation for  membership.  No  other  by-laws  were  ever  seen 
or  known  of  by  the  appellee. 

Neither  in  the  application,  the  certificate  of  membership 
that  was  issued  to  appellee,  the  articles  of  incorporation,  nor 
in  those  by-laws,  was  there  any  reference  to  hernia  as  an 
excluded  risk  or  liability.  Whether  there  were  other 
by-laws  adopted  by  the  appellant  and  in  force  from  May  16, 
1 893,  wherein  hernia  was  an  excluded  risk,  it  is  not  neces- 
sary to  inquire. 

The  conduct  of  the  appellant,  through  its  ap;ents,  in  rep- 
resenting to  the  appellee  at  the  time  the  membership  certif- 
icate was  issued  that  the  printed  by-laws  that  were  exhibited 
and  read  to  him  were  the  by-laws  of  the  appellant  then  in 
force,  estopped  the  appellant  from  denying,  afterward,  their 
existence  and  force  as  against  its  liability  under  said  certifi- 
cate. 

The  instruction  that  the  court  gave  for  the  appellee  on 
that  point  correctly  stated  the  law.  And  it  was  not  error 
for  the  court  to  refuse  to  give  the  ninth  instruction  asked 
by  the  appellee,  under  which  the  doctrine  of  estoppel  appli- 
cable to  such  cases  as  this  would  be  denied. 

The  court  likewise  properly  refused  to  give  the  tenth 
instruction  asked  by  appellant.  The  written  notice  there 
referred  to  was  required  only  by  the  new  by-laws  of  which 
appellee  bad  no  notice. 

The  by-laws  which  were  shown  and  read  to  appellee  by 
the  general  agent  contained  no  requirement  as  to  giving 
notice  within  ten  days  of  the  injury,  and  it  was  with  refer- 
ence to  them  that  the  contract  was  made. 

Proof  of  notice  was  made,  however,  probably  in  pursuance 
of  a  requirement  printed  on  the  back  of  the  certificate.  The 
record,  however,  shows  most  clearly  that  it  was  not  because 
of  lack  of  notice,  but  because  of  the  nature  of  the  injury 
that  the  appellee's  claim  was  refused  payment. 
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In  none  of  the  negotiations  that  were  had  was  insuflScient 
notice  claimed  by  the  appellant,  but  on  the  other  hand 
notice  was  recognized  as  having  been  given,  and  it  was 
because  of  what  the  notice  disclosed,  viz.,  hernia,  as  the 
injury,  that  appellee's  claim  was  rejected. 

Upon  the  whole  record,  the  judgment  of  the  Circuit  Court 
should  be  affirmed,  and  it  is  so  ordered. 

Mr.  Presiding  Justice  Watjcrman  dissents. 


Agnes  B.  Jordan  y.  E.  J.  Huntington. 

1.  Judgments  by  Confession— Vacation  of,  efc— Courts  of  law 
exercise  an  equitable  jurisdiction  over  judgments  entered  by  confession 
upon  bonds  and  warrants  of  attorneys. 

Jadg^nont  by  Confession.— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Edwabd  F.  Dunne,  Judge,  presiding.  Heard  in  this 
courtat  the  March  term,  1895.    Affirmed.    Opinion  filed  May  16, 1895. 

Hamilton  &  Stevenson  and  Asa  Q.  Keynolds,  attorneys 
for  appellant. 

DuNooMBE  &  Newton,  attorneys  for  appellee. 

Mb.  Justice  Gaey  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  judgment  entered,  after  setting 
aside,  on  the  motion  of  the  appellant,  a  judgment  in  the 
same  case,  which  had  been  entered  by  confession. 

The  abstract  omits  the  affidavits  by  which  the  court  was 
guided  in  the  exercise  of  the  equitable  jurisdiction  which  it 
possesses  as  to  judgments  by  confession.  Wyman  v.  Yeo- 
mans,  84  111.  403. 

Those  affidavits  are  partially  shown  by  another  abstract 
prepared  by  the  appellee.  But  on  the  whole  case  it  appears 
that  the  appellant  claims  that  being  indebted  to  the  firm  of 
S.  Peterson  &  Co.,  in  the  sum  of  $593.21,  she  was  induced 
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by  a  representative  of  the  firm  to  give  notes  dated  Septem- 
ber 24,  1894,  seven  for  $50  each  and  one  for  $243.21,  due  in 
one,  two,  three,  four,  five,  six,  seven  and  eight  months  aft^r 
date,  bearing  five  per  cent  interest,  which  had  warrants  of 
attorney  as  parts  of  the  text,  without  her  knowledge,  and 
of  which  she,  on  her  motion  to  set  aside  the  judgment,  com- 
plained as  a  fraud.  The  action  of  the  court  may  be  con- 
ceded to  have  been  informal,  and  yet  not  erroneous. 

If  the  court  had  reduced  the  judgment  to  the  amount  she 
confessed  was  due,  and  ordered  that  executions  should  issue 
only  as  the  notes  respectively  became  due,  and  then  to  be 
indorsed  to  collect  only  so  much  as  by  the  notes  was  due,  she 
could  have  had  no  cause  to  complain.  In  effect,  that  is  what 
has  been  done.  As  part  of  the  same  order  by  which  the  origi- 
nal judgment  was  set  aside,  the  court  entered,  on  the  20th 
day  of  October,  1894,  this  judgment  for  $595,  with  the  limi- 
tation that  upon  her  failure  ^^  to  pay  said  notes  and  each  of 
them  upon  the  date  of  their  maturity,  but  not  before,  plaint- 
iff have  execution  therefor." 

The  appellee,  we  infer,  has  no  interest  in  this  suit,  being 
but  an  agent  of  the  firm,  the  notes  being  indorsed  to  him 
only  for  collection. 

The  appellant  has  no  reason  to  complain,  and,  in  fact, 
does  not  complain  here  of  injustice,  but  only  of  irregularity. 
The  judgment  is  affirmed. 


James  T.  Hair  Company  t.  Charles  T.  Daily. 

1.  Account — Jurisdiction  of  Courts  of  Equity, — Courts  of  equity 
wiU  entertain  jurisdiction  in  matters  of  account,  not  only  where  there 
are  mutual  accounts  but  also  where  the  accounts  to  be  examined  are  on 
one  side  only,  and  a  discovery  is  wanted  in  aid  of  the  account  and  is 
obtained;  but  in  such  a  case  if  no  discovery  is  required  by  the  frame  of 
the  bill  the  jurisdiction  will  not  be  maintained. 

2.  Bill  of  Discoyery— Effect  of  Waiving  an  Answer  Under  Oath,— 
The  effect  of  waiving  an  answer  under  oath  to  a  biU  of  discovery  is  to 
deprive  the  court  in  which  the  bill  is  filed  of  its  jurisdiction  for  a  dis- 
covery. 
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8.  Equttt — Jurisdiction — Damages, — ^A  court  of  chancery  has  no 
jurisdiction  of  a  claim  for  damages* 

Bill  for  Aoconnting^,  etc. — Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Richard  S.  Tuthill,  Judge,  presiding.  Heard  in 
this  court  at  the  March  term,  1895.  Afi&rmed.  Opinion  filed  May  16, 
1896. 

Beach  &  Beach,  attorneys  for  appellant. 

It  is  contended  that  a  bill  for  discovery  is  proper  whenever 
the  complainant  has  no  other  proof  than  that  which  is 
sought  to  be  obtained  by  its  means  from  the  defendant;  and 
where  the  defendant,  while  acting  as  the  agent  for  the  com- 
plainant, has  received  money  which  his  principal  is  entitled 
to,  the  particulars  and  amount  of  which  are  unknown  to 
the  principal,  a  bill  for  discovery  and  an  accounting  should 
be  maintained.  And  whei^e  a  discovery  is  sought  and  is 
obtained,  a  court  of  equity  has  jurisdiction  and  will  pro- 
ceed to  hear  the  entire  case  and  grant  full  relief.  A  court  of 
equity  having  obtained  jurisdiction  for  any  purpose  will  retain 
it  and  proceed  to  grant  relief  that  is  purely  legal.  Citing  K. 
R.  Co.  V.  Davis  et  al.,  40  111.  App.  616;  Cannon  v.  McNab, 
48  Ala.  99;  Story's  Eq.  Jur.,  Vol.  1,  Sec.  456  (13th  Ed.); 
Eussell  V.  Miulden,  95  III  485  (493);  Taylor  et  al.  v.  Tomp- 
kins, Admr.,  2  Heisk.  (Tenn.)  89;  Russell  v.  Clark's  Execu- 
tors, 7  Cranch  (U.  S.)  69. 

The  gross  fraud  thus  perpetrated  upon  complainant  by 
the  defendant  should  of  itself  be  a  sufficient  ground  for  the 
intervention  of  a  court  of  equity.  We  believe  the  rule  to 
be  well  settled,  that  matters  of  account  between  persons 
holding  confidential  relations  toward  each  other  are  pecul- 
iarly within  the  appropriate  jurisdiction  of  courts  of 
equity.  1  Stor^'-'s  Eq.  Jur.,  Sec.  465;  Fowler  v.  Lawrason 
5  Pet.  (U.  S.)  495;  Post  v.  Kimberly,  9  Johns.  (N.  Y.)  493; 
Corporation  of  Carlisle  v.  Wilson,  13  Ves.  Jr.  276;  Bruce  v. 
Berdett,  1  J.  J.  Mai-sh.  82;  Hipp  v.  Papin,  19  How.  278; 
Watt  et  al.  y.  Conger,  13  Smedes  &  Marshall  (21  Miss.)  412. 

The  jurisdiction  of  a  court  of  equity  does  not  depend  on 
the  absence  of  a  common  law  remedy,  for,  although  there 
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may  be  a  remedy  at  law,  it  may  be  inadequate  to  meet  all 
the  requirements  of  the  particular  case  or  to  effect  complete 
justice  between  the  contending  parties.  And  it  has  often 
been  held  that  equity  will  retain  jurisdiction  solely  on  the 
ground  that  it  is  the  most  convenient  and  effectual  remedy. 
Craig  V.  McKinney,  72  111.  312;  Bisph.  Eq.,  528-530;  Watt 
et  al.  V.  Conger,  21  Miss.  412;  Taylor  et  al.  v.  Tompkins, 
Admr.,  2  Heisk.  (Tenn.)  89;  1  Story's  Eq.  Jur.,  Sec.  457. 

Jesse  A.  &  Henry  R.  Baldwin,  attorneys  for  appellee. 

It  is  contended  that  the  remedy  in  an  action  at  law  is  full, 
adequate  and  complete,  and  that  the  decree  of  the  court  be- 
low dismissing  the  bill  was  proper  and  should  be  affirmed. 

No  authorities  cited. 

Me.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  appellant  filed  the  original  bill  October  18, 1894,  and 
the  amended  bill,  to  which  a  demurrer  was  sustained,  and 
the  bill  dismissed  December  22,  1894.  The  amended  bill 
sets  out  three  contracts  between  the  parties,  of  employment 
by  the  appellant  of  the  appellee  as  a  traveling  agent  for 
the  appellant.  The  first  contract  dated  November  8,  1883, 
for  a  term  of  two  years;  the  second  dated  May  30, 1SS5, 
for  the  term  of  two  years,  and  the  last  dated  October  26, 
1887,  for  a  term  of  five  years,  each  in  effect,  though  in 
varying  words,  requiring  the  appellee  to  devote  himself 
exclusively  to  the  business  of  the  appellant;  the  second 
specifically  provided  against  other  engagements  except  upon 
written  permission  of  the  appellant,  and  then  all  benefits  to 
belong  to  the  appellant;  and  the  third  tJiat  the  appellee 
"  shall  abandon  all  idea  of  dabblinp:  in  any  other  schemes." 

The  bill  then  very  voluminously  charges  the  appellee  with 
misconduct,  and  alleges  that  "without  any  reasonable 
cause "  he  quit  the  service  of  the  appellant  about  Novem- 
ber, 1891,  and  went  into  competition  with  the  appellant. 
An  answer  under  oath  is  waived.  Chancery  has  no  juris- 
diction of  any  claim  for  damages,  and  the  oath  being  waived 
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there  is  no  jurisdictioa  for  a  discovery.  Sec.  20,  Ch.  22, 
R.  S.  But  the  bill  alleges  that  the  appellee  has  made  large 
profits  from  business  in  which  he  engaged  in  competition 
with  the  appellant,  during  the  time  he  was  in  the  service  of 
the  appellant,  and  of  those  profits  an  account  is  asked  and 
a  decree  that  the  appellee  be  required  to  pay  them  to  the 
appellant. 

The  bill  charges  that  the  transactions  of  which  it  asks  the 
account  were  very  numerous,  during  several  years  and  in 
^*  different  cities  and  towns  in  more  than  a  dozen  different 
States."  The  further  allegations  that  the  appellant  does 
not  know,  and  the  appellee  does  know  the  particulars,  and 
therefore  the  appellant  needs  a  discovery,  are  of  no  avail,  be- 
cause oath  to  the  answer  being  waived,  the  appellant  could 
get  no  discovery;  but  the  appellee  might  answer  as  he 
pleased,  and  if  he  avoided  matters  "  irrelevant,  impertinent 
or  scandalous,"  the  appellant  could  not  except,  but  must 
accept  as  little  information  as  the  appellee  might  choose  to 
give.  Mix  v.  People,  116  111.  265;  Brown  v.  Soot.  Am. 
Mtg.  Co.,  110  111.  235. 

All  the  items,  if  any  there  be,  are  on  one  side;  there  is 
no  mutual  account.  The  bill  would  seem  to  be  only  an 
effort  to  take  testimony  before  a  master  instead  of  a  jury. 

*'  Courts  of  equity  will  ako  entertain  jurisdiction  in  mat- 
ters of  account,  not  only  where  there  are  mutual  accounts 
but  also  where  the  accounts  to  be  examined  are  on  one  side 
only,  and  a  discovery  is  wanted  in  aid  of  the  account,  and 
is  obtained.  But,  in  such  a  case,  if  no  discovery  is  asked  or 
required  by  the  frame  of  the  bill,  the  jurisdiction  will  not 
be  maintained."     Story's  Eq.,  Sec.  468. 

The  mere  fact  of  a  fiduciary  relation  between  the  parties 
is  not  enough  to  make  a  case  for  a  court  of  equity.  Taylor 
V.  Turner,  87  111.  296. 

If  the  bill  be  true,  the  appellant  is  at  liberty  to  prove  it  at 
law  and  recover  whatever  he  may  be  entitled  to. 

The  decree  is  affirmed. 
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Nellie  Wilson^  Administratrix  of  Geo.  Wilson^  ts.  James 

H.  Gilbert^  SherilF. 

1.  Practice — Where  Ooods  are  Returned  to  the  Sheriff  Under  a  Re- 
tomo  Habendo. — ^Where  goodsAield  by  the  sheriff  under  a  levy  by  virtue 
of  an  execution  are  taken  from  him  by  a  writ  of  replevin  and  the  issue 
in  replevin  found  in  his  favor,  and  a  retomo  ordered  and  executed,  if  the 
time  of  the  execution  has  expired,  an  alias  execution  is  not  necessary. 
The  proper  course  is  to  sue  out  a  venditioni  exponas  and  sell  the  property 
so  returned  to  him,  or  he  may  proceed  with  a  sale  of  the  property  by  vir- 
tue of  the  levy  made  under  the  original  writ. 

2.  Levy — When  an  Abandonment  WUl  Not  "be  Inferred, — An  aban- 
-donment  of  a  levy  will  not  be  inferred  from  the  mere  mistaken  and  irreg- 
ular issuance  of  an  alias  execution. 

8.  Sabce — Allegations  of  an  Abandonment  Treated  as  Surplusage. — 
A  sheriff  made  a  levy  upon  certain  goods  which  were  taken  from  him 
by  a  writ  of  replevin.  In  contesting  the  suit  he  filed  a  plea  among  other 
things  stating  the  issue  and  levy  of  the  execution,  and  that  afterward 
the  same  was,  on,  etc..  returned,  etc.,  with  an  indorsement  thereon  that 
said  goods  and  chattels  so  levied  upon  had  been  replevied,  etc.,  and  no 
part  of  said  writ  satisfied;  that  upon  the  hearing  and  trial  of  said  re- 
plevin suit,  the  said  goods  and  chattels  were  found  to  be  the  property  of  the 
defendant,  whereupon  a  writ  of  retomo  habendo  issued  and  said  goods  and 
chattels  returned  and  delivered  to  him.  It  ukis  held  that  the  statement 
of  the  return  of  the  execution  in  the  plea  was  not  to  be  construed  into 
an  abandonment  of  the  levy,  but  merely  as  surplusage. 

RepleTin. — Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Frank  Baker,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1895.    Affirmed.    Opinion  filed  June  8,  1895. 

E.  S.  CuMMiNos,  attorney  for  appellant. 

It  is  contended  that  as  the  Brewing  Co.  did  not  proceed 
upon  the  original  execution  after  the  determination  of  the  re- 
plevin suit  of  Notter  v.  Kemper,  but  abandoned  the  same,  and 
sued  out  an  alias  execution,  the  defendant  had  no  right  to 
levy  upon  the  property  in  question  under  the  alias  execution. 
Had  the  Brewing  Co.  desired  to  proceed  upon  the  original 
execution,  and  to  maintain  the  lien  created  by  the  original 
execution,  it  should  have  sued  out  a  writ  of  venditioni  ex- 
ponas after  the  determination  of  the  replevin  suit.    Ilast- 
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ings  V.  Bryant,  115  111.  69;  Bellingall  v.  Duncan,  3  Oilman 
477;  Freeman  on  Executions,  Sections  57  and  69;  Phillips  v. 
Dana,  3  Scammon  551;  Logsdon  v.  Spivey,  54  111.  104. 

'^  Where  a  creditor  causes  an  alias  execution  to  be  issued, 
before  the  property  taken  on  the  original  writ  is  disposed 
of,  he  destroys  the  lien  acquired  by  the  original  writ  and 
waives  it,"    Herman  on  Executions,  275. 

"  If  a  plaintiff  sues  out  a  second  writ  before  the  property 
taken  under  the  first  execution  is  disposed  of,  he  destroys 
the  first  writ  and  waives  the  lien  on  the  property  taken 
under  the  first."  Eckhols  v.  Graham,  1  Call  (4  Ya.)  428; 
Alley  V.  Carroll,  3  Sneed's  Rep.  (35  Tenn.)  110;  Scott  v.  Hill, 
2  Murphy  (5  N.  C.)  143. 

LA.CKNBB  &  BuTZ,  attomcys  for  appellee. 

It  is  contended  that  the  issuance  of  the  alias  execution,  the 
property  at  the  time  being  in  the  hands  of  the  sheriff,  sub- 
ject to  the  lien  acquired  by  the  levy  of  the  first  execution, 
was  not  an  abandonment  of  the  lien  of  that  first  execution; 
citing  Smith  v.  Hughes,  24  111.  276;  Freeman  on  Executions, 
Sec.  271;  Corbin  v.  Pearce,  81  111.  463;  West  v.  St.  John,  63 
Iowa  287;  Menge  v.  Wiley,  100  Pa.  St  617;  Bouton  v.  Lord, 
100  Ohio  St.  468. 

The  lien  created  by  the  alias  execution  issued  on  the  17th 
of  June,  1892,  related  back  to  the  execution  issued  on  the 
2d  day  of  December,  1890. 

Where  property  is  held  under  a  levy  and  is  taken  from 
the  officer  by  replevin  and  the  officer  afterward  gets  posses- 
sion again  by  levying  another  writ  on  the  property,  it 
amounts  to  a  taking  possession  under  the  first  writ,  and  the 
lien  of  the  first  writ,  which  had  been  temporarily  suspended 
by  the  replevin  action,  is  revived  in  all  its  original  force. 
Cobbey  on  Replevin,  Sec.  720;  Mclver  v.  Ballard,  96  Ind.  76; 
Richey  v.  Merritt,  108  Ind.  352. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  Court. 

Appellant's  decedent,  George  Wilson,  replevied  from  the 

appellee,  then  sheriff  of  Cook  county,  certain  personal  goods 
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and  chattels  incident  to  the  carrying  on  of  a  saloon  busi- 
ness, which  appellee  had  levied  upon  in  favor  of  the  Peter 
Schoenhofen  Brewing  Company,  about  a  year  and  a  half 
before,  as  the  property  of  one  Bernard  K.  Kemper,  but 
which  had  remained  the  subject  of  litigation  in  a  certain 
other  replevin  suit  against  the  appellee  during  that  time, 
and  which  the  said  George  Wilson  claimed  to  have  pur- 
chased, or  acquired  ownership  of,  pending  this  last  men- 
tioned replevin  suit,  and  before  said  levy  was  disposed  of, 
through  a  sale  by  a  receiver  in  a  cause,  for  the  dissolving  of 
partnership  between  the  said  Kemper  and  his  partner, 
wherein  the  receiver  was  appointed. 

The  cause  was  heard  by  the  court  without  a  jury,  and  at 
the  conclusion  of  the  evidence  offered  by  the  appellant,  the 
appellee  offering  no  evidence,  the  court  found  the  issues  for 
the  appellee  (defendant),  upon  the  evidence  oifered  by  the 
appellant  and  the  pleadings,  and  gave  judgment  finding  the 
defendant  (appellee)  not  guilty,  and  awarding  a  writ  of 
retomo  hahendo  to  the  appellee  for  the  property  replevied, 
and  from  such  judgment  this  appeal  is  prosecuted. 

The  cause  was  tried  upon  the  issues  made  upon  a  special 
plea  of  the  defendant  (appellee),  setting  up,  in  substance, 
the  following  facts : 

That  on  December  2,  1890,  the  Peter  Schoenhofen  Brew- 
ing Company  recovered  a  judgment  against  B.  H.  Kemper, 
who  was  then  the  owner  of  the  goods  in  question,  upon 
which  judgment  a  writ  ot  fieri  facias  was  sued  out  upon  the 
same  day  and  levied  upon  the  said  goods;  that  two  days 
later  the  said  Kemper  and  another  replevied  the  said  goods 
from  the  defendant  sheriff,  who  returned  the  said  writ  of 
fi^  facias^  "  no  part  satisfied,"  and  recited  in  his  return 
the  replevying  of  said  goods;  that  said  replevin  suit  was 
pending  until  June  7,  1892.  when,  upon  a  trial,  the  issues 
were  found  for  the  defendant  and  a  writ  of  retorno  hahendo 
awarded;  that  thereupon  the  writ  of  retomo  hahendo  issued, 
under  and  by  virtue  of  which  writ  the  said  goods  were  taken 
from  the  plaintiff,  George  Wilson,  and  were  returned  to  the 
defendant,  the  sheriff;  and  "  that  on,  to  wit,  the  17th  day 


654  Appellate  Courts  op  Illenoib. 

I . r 

Vol.  58.]  Wilson  v.  Gilbert 

of  June,  1892,  an  alias  writ  ot  fieri  facias  was  issued  out  of 
said  Circuit  Court  of  said  county,  by  the  said  Peter  Schoen- 
hofen  Brewing  Company,  against  the  said  B.  H.  Kemper, 
directed  to  the  sheriff  of  said  county  aforesaid,  commanding 
him,  as  in  the  first  writ  oifijcri  facias^  to  wit,  on  the  same 
day  in  the  said  declaiution  mentioned,  being  the  same  time, 
when^  etc.,  said  alias  writ  being  then  in  full  force  and  unsat- 
isfied, then  took  the  said  goods  and  chattels  in  said  declara- 
tion mentioned  and  detained  the  same  in  execution  of  the 
said  alias  writ,  which  are  the  same  taking  and  detention  in 
said  declaration  above  mentioned." 

To  this  plea  the  plaintiff  filed  a  general  replication  that 
the  plaintiff,  by  reason  of  anything  in  said  plea  alleged 
ought  not  to  be  barred  of  having  her  aforesaid  action,  "  be- 
cause she  says  the  said  goods  and  chattels  in  the  said  declar 
ration  mentioned  at  the  said  time,  when,  etc.,  were  the  prop- 
erty of  George  Wilson,  deceased,  and  not  of  Bernard  H. 
Kemper." 

Upon  the  issues  thus  formed  the  cause  was  tried.  One  of 
the  material  facts  set  up  in  the  plea,  and  not  denied  by  the 
replication,  is,  that  the  goods  were  taken  from  the  appel- 
lant and  returned  to  the  appellee,  the  sheriff,  under  and  by 
virtue  of  the  writ  of  retorno  habendo  awarded  in  the  replevin 
suit  that  was  tried  on  June  7, 1892.  The  effect  of  the  judg- 
ment in  that  suit  was  to  restore  the  sheriff  to  the  possession 
of  the  goods  which  he  had  acquired  by  virtue  of  the  levy 
under  the  execution  against  Kemper« 

Instead  of  issuing  an  alias  execution  thereafter,  as  the 
plea  alleged  was  done,  the  regular  course  would  have  been, 
the  prior  levy  remaining  undisposed  of,  to  sue  out  a  vendi- 
tioni exponas^  and  sell  the  property  so  returned  to  the  sher- 
iff. Marshall  v.  Moore,  36  111.  327;  Baboock  v.  McCamant, 
53  111.  214. 

Or,  the  writ  of  venditioni  exponas  conferring  no  new  au- 
thority upon  the  sheriff,  but  only  requiring  him  to  do  that 
which  is  already  his  duty  to  do,  he  might  have  proceeded 
with  a  sale  of  the  property  by  virtue  of  the  levy  previously 
made  under  the  original  writ.     Willoughby  v.  JDewey,  63 
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111.  24:6;  Bellingall  v.  Duncan,  3  Gil.  477;  Phillips  v.  Dana, 
3  Scam.  551;  Logsdon  v.  Spivey,  54  111.  104;  Hastings  v, 
Bryant,  115  111.  69. 

Now,  the  appellee  having  once  levied  upon  the  goods,  and 
his  right  continuing  to  sell  them  by  virtue  of  the  levy,  the 
suing  out  of  the  alias  writ  as  set  up  in  the  plea  was  unnec- 
essary, and  at  most  an  irregularity,  and  the  setting  up  of 
that  fact  might  well  be  treated  as  surplusage.  But  it  is 
contended  that  the  effect  of  the  plea  is  to  show  that  appel- 
lee had  abandoned  the  former  levy  and  that  he  took  and 
held  the  goods  under  the  alias  execution. 

Waiving  the  question  of  whether  the  appellee  had  the 
right  to  release  the  original  levy  and  make  another  without 
the  consent  of  the  execution  debtor,  or  an  order  of  the  court 
out  of  which  the  execution  issued,  which  it  has  been  held, 
can  not  be  done  (Smith  v.  Hughes,  24  111.  270),  we  do  not 
understand  the  plea  to  be  open  to  such  objection.  The  plea 
as  certainly  avers  the  return  of  the  goods  to  the  appellee 
under  the  writ  of  retamo  hahendo  in  the  Kemper  replevin 
suit,  as  it  does  their  subsequent  taking  under  the  alias  writ 
on  the  original  judgment.  It  having  been  seen  that  the 
original  execution,  or  a  writ  of  venditioni  exponas  to  carry 
out  the  original  execution,  was  all  that  was  needed  by  the 
appellee,  the  pleading  of  surplus  matter,  like  the  issuance 
of  an  alias  execution  and  the  taking  again  of  the  goods 
thereunder,  is  not  enough  of  itself  to  establish  an  abandon- 
ment of  the  original  levy.  An  abandonment  of  the  original 
levy  will  not  be  inferred  from,  the  mere  mistaken  and  irreg- 
ular issuance  of  the  alias  writ.  Freeman  on  Executi6ns,  Sec. 
271,  and  cases  there  cited. 

Upon  the  authority  of  the  cases  referred  to  in  Freeman, 
aupra^it  would  seem  clear  that  the  fact  pleaded,  of  the 
issuance  of  the  alias  writ  and  the  taking  thereunder,  when 
taken  in  connection  with  the  other  fact  pleaded,  of  the  for- 
mer taking  by  virtue  of  the  original  writ,  and  the  award  of 
the  writ  of  retomo  to  the  appellee,  under  which  the  goods 
were  returned  to  him  because  of  the  former  taking,  should 
not  be  regarded  as  the  stating  of  an  abandonment  of  the 
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former  levy.  At  the  most,  it  was  pleaxJing  matter  that  was 
not  at  all  essential  to  appellee's  rights,  and  was  surplusage. 

An  amendment  of  the  plea,  striking  out  the  surplus  mat- 
ter, while  advantaging  the  plea  artificially,  would  not  have 
changed  its  legal  effect  nor  have  varied  the  proof  before  the 
court. 

The  question  was  one  purely  of  law,  and  the  judgment  of 
the  court  was  right    It  will  therefore  be  affirmed. 

Mb.  Justice  Gary. 

There  is  another  reason  for  affirming  this  judgment.  The 
replication  says  that  the  goods  ^^  at  the  said  time  when,  etc., 
were  the  property  of  George  Wilson,  deceased,  and  not  of 
Bernard  Kemper." 

The  time  at  which  the  plea  alleges  that  the  goods  were 
Kemper's  is  December  2, 1890,  and  the  replication  being  a 
traverse  of  the  plea,  the  "  etc."  refers  to  that  date;  "  being 
construed  to  mean  '  every  necessary  matter  that  ought  to 
be  expressed.' "    Am.  &  Eng.  Cycl.  570. 

There  is  no  pretense  that  Wilson  had  then  any  claim  to 
the  ffoods. 


George  F.  Trevette  and  Frank  R.  Swift^  copartners  as 

Trevette  &  8wift^  vs.  Commercial  Loan  and 

Building  Association. 

1.  Estoppel— Jlfecftanic**  Liens— Priorities  Under  Different  Con- 
tracts,— A  building  association  loaned  to  the  owner  of  premises,  money 
secured  by  bond  and  trust  deed  to  be  used  in  the  erection  of  a  building 
thereon  to  be  paid  by  the  association  in  installmentB,  to  the  contractor, 
as  the  building  progressed.  Relying  upon  the  truth  of  written  state* 
ments  signed  by  the  contractor,  accompanied  by  architect's  certificates 
as  to  the  amounts  yet  to  become  due  him  upon  his  contract,  the  asso- 
ciation paid  the  money  out  accordingly,  llie  contractor,  without  the 
knowledge  of  the  association,  entered  into  another  contract  with  the 
owner  of  the  premises  for  additional  work  and  did  some  extras  upon  the 
building,  concerning  which  nothing  was  shown   by  his  statements.    It 
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was  he]d  that  bj  his  conduct  in  presenting  such  statements  to  the  asso- 
ciation he  was  estopped  from  claiming  a  lien  prior  to  that  of  the  associa- 
tion upon  the  said  premises,  as  they  would  have  been  under  the  original 
contract  without  the  extras  and  additional  work.  But  upon  such  ex* 
tras  and  additional  work  he  was  entitled  to  a  prior  lien. 

Bill  for  Foreelosare  and  CrogfhBill  for  a  Mechanic's  Lien.— Ax>- 
peal  from  the  Superior  Court  of  Cook  County;  the  Hon.  Richard  S. 
TUTHILL,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1895.  Reversed  and  remanded  with  directions.  Opinion  filed  June  8, 
1895. 

Statement  of  the  Case. 

I.  B.  Miller  and  H.  J.  Miller,  on  March  22, 1893,  executed 
their  bond  and  trust  deed  (recorded  March  27,  1893),  to  se- 
cure a  loan  of  $15,000  from  the  Commercial  Loan  and  Build- 
ing Association,  upon  premises  described  in  the  bill  of  com^ 
plaint,  for  the  purpose  of  thereon  erecting  a  building.  They 
subsequently  made  default  in  the  performance  of  the  con- 
ditions of  said  bond.  A  bill  to  foreclose  said  trust  deed  was 
filed  by  appellee  in  the  Circuit  Court  of  Cook  County  on 
November  15,  1893,  in  which  bill  the  obligors  in  said  bond 
were  made  parties  defendant,  as  were  also  George  F.  Tre- 
vette  and  Frank  E.  Swift,  appellants  herein,  and  various 
other  parties  whose  names  were  shown  of  recoixi  as  having 
filed  mechanic's  liens  against  said  premises. 

Answer  to  said  bill  was  filed  by  appellants  herein,  and 
also  a  cross-bill,  in  which  it  is  alleged  that  by  reason  of  a 
certain  contract  for  furnishing  labor  and  materials  upon  said 
premises,  entered  into  between  said  appellants  and  the  said 
Millers  on  April  12,  1893,  and  for  the  furnishing  of  certain 
extra  work  upon  said  premises,  said  appellants  are  entitled 
to  a  mechanic's  lien  upon  said  premises  in  the  amount  of 
$1,738,  and  that  said  lien  is  superior  to  the  lien  of  appellee 
under  the  aforesaid  bond  and  trust  deed. 

On  behalf  of  appellants  it  is  asserted  that  they  are  en- 
titled to  a  mechanic's  lion  by  reason  of  a  contract  entered 
into  between  them  and  the  owners  of  the  premises  on  or 
about  April  12,  1893,  for  additional  improvements  of  the 
value  of  $1,600,  and  for  extra  work  furnished  before  June 
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10,  1S93  (at  which  time  appellants  claimed  to  have  completed 
all  their  work  in  said  premises),  and  that  said  contract  cre- 
ates a  first  and  prior  lien  on  said  premises.  Appellee  con- 
tends that  the  deed  of  trust  in  its  favor,  recorded  on  the 
twenty-seventh  day  of  March,  A.  D.  1893,  to  secure  a  loan 
of  $15,000,  moneys  to  be  advanced  (and  actually  paid  out) 
for  the  erection  of  said  improvements  as  the  same  progressed, 
created  a  first  and  prior  lien  on  said  premises  in  favor  of 
said  appellee;  that  said  appellants  had  notice  of  the  existence 
of  said  mortgage  lien;  and  said  appellants  had  a  contract 
with  the  owners  of  the  premises  for  carpenter  work  upon 
the  building  in  question  for  the  sum  of  $8,000,  of  which  they 
apprised  appellee  on  six  different  occasions,  by  presenting 
architect's  certificates  for  the  payment  of  moneys  out  of 
said  loan,  signed  by  the  owners  of  the  said  premises  and  the 
architect,  in  each  of  which  certificates  the  total  amount  of 
the  contract  of  said  Trevette  &  Swift  was  stated^ut  $8,000, 
and  by  the  last  of  which  it  appeared  that  the  entire  sum  of 
their  contract  was  paid  and  nothing  remained  due  and  owing 
to  the  appellants;  and  that  relying  upon  the  truth  of  the 
statements  contained  in  said  certificates  so  presented  to  ap- 
pellee by  appellants,  the  appellee  paid  to  them  the  amounts 
x)f  said  certificates  out  of  the  moneys  arising  from  said 
mortgage  loan. 

Appellee  further  contends  that  according  to  the  allega- 
tions of  said  appellants  and  the  testimony,  an  additional  con- 
tract of  $1,600  for  additional  work,  and  one  for  $138  for 
extras  had  been  entered  into  between  them  (Trevette  & 
Swift)  and  the  owners  of  the  building,  without  the  knowl- 
edge of  appellee,  at  a  date  earlier  than  the  presentation  of 
any  or  either  of  said  six  orders  for  money  (excepting  the 
first  of  them),  and  that  the  amounts  of  said  additional  con- 
tract and  extras  did  not  appear  on  said  orders  or  certificates. 
It  is  contended,  therefore,  by  appellee,  that  by  the  action 
of  said  appellants  in  presenting  said  orders  or  architect's 
certificates,  in  which  the  amounts  of  their  contracts  and 
claims  against  said  premises  and  of  the  balance  due  and 
owing  to  them  from  time  to  time  were  falsely  stated,  said 


First  District — March  Term,  1895.       659 

Trevette  v.  Commercial  Loan  and  Bldg.  Ass'n. 

appellants  have  estopped  themselves,  so  far  as  the  interests 
of  said  appellee  are  concerned,  from  claiming  any  amounts 
as  due  and  owing  to  them  upon  the  said  premises  other  than 
the  sum  of  $8,000,  set  out  in  the  architect's  certificates  pre- 
sented by  them  to  appellee,  and  upon  which  they  received 
moneys  from  it,  and  that  they  are  estopped  by  their  conduct 
in  this  matter  from  claiming  any  lien  on  said  premises 
superior  to  the  lien  of  appellee. 

The  testimony  introduced  before  the  master  in  chancery 
to  whom  the  cause  was  referred  shows  that  the  Commercial 
Loan  and  Building  Association  loaned  to  Miller  the  money, 
to  secure  which  the  trust  deed  was  given,  and  that  the 
money  was  to  be  expended  under  the  supervision  of  its 
trustee  and  attorney  during  the  progress  of  the  building, 
upon  proper  vouchers ;  that  appellee  required  Miller  to  fur- 
nish lists  of  all  moneys  due  and  to  become  due  until  com- 
pletion of  the  work,  and  that  two  such  lists  were  furnished 
for  his  guidance  on,  respectively,  April  1,  1893,  and  May  17, 
1893.  Guided  by  these  lists,  the  trustee  O  K'd  the  archi- 
tect's certificates  and  owner's  orders  for  money  upon  the 
association  thereon,  to  the  various  contractors  upon  said 
building,  among  others,  Trevette  &  Swift,  relying  upon 
the  truthfulness  of  the  representations  contained  in  the  cer- 
tificates so  presented  by  said  contractors  to  him  and  to  the 
association. 

Trevette  &  Swift  presented  a  certificate  signed  by  the 
architect,  and  marked  correct  and  signed  by  the  owner, 
dated  April  1,  1893,  for  $2,000,  on  account  of  their  work  as 
contractors  for  the  carpenter  work  and  joiner  work,  show- 
ing the  total  amount  of  their  contract  to  be  $8,000,  extra 
work  nothing,  total  amount  of  certificates  issued,  $5,500, 
and  a  balance  due  to  them  of  $2,500. 

Thereupon  the  trustee  O  K'd  the  certificate  and  the  asso- 
ciation paid  it. 

Later,  appellants  presented  and  received  the  money  in 
like  manner  under  other  certificates  bearing  date  April  75, 
1893,  May  2, 1893,  and  May  16,  1893,  May  26, 1893,  and 
June  16,  1893. 
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In  all  of  these  certificates  signed  by  the  architect  and 
owner  and  presented  to  the  mortgagee  and  its  agent,  the 
trustee,  by  Trevette  &  Swift,  the  amount  of  the  contract 
for  carpentry  and  joiner  work  is  named  as  $8,000,  extra 
work  nothing,  the  deductions  of  the  total  amount  of  certifi- 
cates issued  from  the  contract  agreeing  with  the  amount  as 
shown  by  the  preceding  certificates,  and  in  the  last  certifi- 
cate introduced  in  evidence  showing  that  the  contract  price 
was  $8,000,  the  total  amount  issued  was  $8,000,  and  the  bal- 
ance due  was  nothing,  being  the  certificate  under  date  of 
June  16,  1893,  upon  which  $100  was  paid  to  Trevette  & 
Swift,  the  receipt  of  which  they  acknowledged  by  their  sig- 
natures upon  said  certificates. 

Trevette  &  Swift  introduced  in  evidence  a  contract  in 
writing  with  the  owners  for  the  finishing  of  the  third  story 
of  a  three-story  apartment  building  for  $1,600,  being  dated 
April  12,  1893.  The  extra  work  for  $138  is  claimed  was  all 
performed  during  the  beginning  of  June ;  the  memorandum 
for  it  was  dated  about  June  1,  1893. 

EwiNG,  Winchester  &  Craig,  attorneys  for  appellants. 

It  is  contended  that  there  are  two  sufficient  reasons  whv 
appellants  should  not  be  estopped,  as  against  appellee,  to 
assert  their  claim  for  a  lien  based  upon  their  contract  with 
Miller,  dated  April  12,  1893,  to  do  the  finishing  of  the  third 
story  of  the  building  in  question  for  $1,600. 

First.  If  there  was  any  obligation  upon  appellants  to 
advise  the  appellee,  at  the  time  they  presented  the  last  five 
certificates  issued  on  their  first  contract,  of  the  existence  of 
their  later  contract  with  Miller  for  the  finishing  of  the  third 
story  of  the  building  in  question,  it  must  have  arisen  either 
from  the  fact  that  appellants  had  some  contractual  relation 
with  appellee,  which  laid  upon  them  such  obligation,  or  from 
the  fact  that  appellants  had  knowledge  of  facts  from  which 
they  might  have  foreseen  that  injury  would  result  to  the 
appellee  by  reason  of  their  presenting  the  architect's  certifi- 
cates issued  on  appellants'  contract  for  $8,000,  without  ad- 
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vising  appellee  of  the  existence  of  their  subsequent  contract 
for  $1,600. 

A  declaration,  to  constitute  an  estoppel,  must  be  one, 
the  injurious  influence  of  which  might  and  ought  to  have 
been  foreseen.    Knoebel  v.  Kircher,  33  111.  308. 

Second.  The  appellee  was  not  induced  by  the  action  of 
the  appellants  in  presenting  to  appellee  the  last  five  certifi- 
cates issued  on  the  appellants'  contract  for  $8,000  without 
advising  appellee  of  the  existence  of  their  later  contract  for 
$1,600,  to  take  any  action  which  resulted  in  substantial  prej- 
udice to  it. 

If  the  person  claiming  the  estoppel  was  legally  bound  to 
do  what  he  did,  there  is  no  estoppel  in  his  favor.  A.  &  £. 
Ency.  of  Law,  Vol.  7,  page  18,  note  1. 

Stebn,  Osbobnb  &  LouEE,  attorneys  for  appellee. 

It  is  contended  that  the  appellants  were  estopped  from 
asserting  a  prior  lien. 

The  law  upon  this  matter  seems  to  be  very  clear.  Her- 
man in  his  work  on  "Estoppel "  page  995,  says : 

"  In  those  States  where  an  implied  lien  of  a  vendor  is  re- 
garded as  an  existing  right  to  priority  of  payment  out  of 
the  land  thus  incumbered,  if  a  vendor  who  holds  a  lien  for 
the  payment  of  the  purchase  money,  by  affirmative  acts  and 
declarations  induces  the  belief  on  the  part  of  the  subsequent 
purchaser,  prior  to  his  purchase,  that  he  renounces  or  aban- 
dons his  lien,  it  is  a  waiver  thereof,  and  the  vendor  can  not 
thereafter  enforce  it  to  the  prejudice  of  such  purchaser." 
McLaurie  v.  Thomas,  39  111.  291;  Atkins  v.  Lindsey;  39Ind. 
296;  Burns  v.  Taylor,  23  Ala.  265. 

In  order  to  create  such  a  waiver  as  to  estop  a  party  from 
setting  up  or  claiming  a  lien  there  must  be  an  intention  im- 
plying either  an  actual  determination  of  the  lien  holder  to 
surrender  the  right,  or  such  acts  on  his  part  that  the  public 
may  reasonably  suppose  he  did  waive  his  security  of  lien, 
in  which  case  he  will  be  estopped  from  afterward  asserting 
it.  Scott  V.  Orbeson,  21  Ark.  202;  Chapman  v.  Hamilton, 
19  Ala.  121. 
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Any  conduct  in  the  vendor  that  makes  it  unfair,  unjust 
or  inequitable  for  him  to  enforce  his  implied  lien  will 
discharge  it.  Clower  v,  Rawlings,  17  Miss.  122;  Lynch  v. 
Dearth,  2  Pa.  St.  101;  Atkinson  v.  Lindsay,  39  Ind.  296; 
Brown  v.  Bowen,  30  N.  Y.  520;  Wendell  v.  Van  Bensslaer, 
1  J.  C.  K.  344;  Town  v.  Needham,  3  Paige  545;  Storr  v. 
Barker,  6  J.  C.  E.  166;  Thompson  v.  Blanchard,  4  N.  Y. 
303;  The  Continental  Nat'l  Bank  v.  The  Nat'l  Bank  of  the 
Commonwealth,  50  N.  Y.  575;  Hefner  v.  Vandolah,  57  111. 
520;  Hill  v.  Blackwelder,  113  111.  283;  Shall  v.  Biscoe  et  al., 
18  Ark.  142;  Wetmore  v.  Royal  et  al.,  55  Minn.  162. 

Mb.  Presiding  Justice  Watebman  deuyebed  the  opinion 
OF  the  Coubt. 

We  are  of  the  opinion  that  as  to  the  said  premises  as  they 
would  have  been  had  not  the  additional  improvements  in 
the  third  story,  made  under  the  contract  of  April  12, 1893, 
and  the  extra  work,  been  done,  appellants  are  by  their  con- 
duct estopped  from  claiming  a  lien  superior  to  that  of  ap- 
pellee, from  whom  they  received  $8,000,  under  the  represen- 
tations in  the  certificates  presented  by  them. 

Upon  the  additional  value  imparted  to  the  premises  by 
the  work  done  by  appellants  in  the  third  story,  and  the 
extra  work,  for  which  they  claim  a  lien  of  $1,738,  they  are 
entitled  to  a  first  lien. 

While  not  approving  of  the  conduct  of  appellants  in  fail- 
ing, in  presenting  their  certificates,  to  disclose  to  appellee  the 
additional  contract  for  work  in  the  third  story  which  they 
then  had,  and  the  extra  work,  yet  as  such  work  was  not  con- 
templated by  the  contract  known  to  appellee  upon  which  it 
paid  the  $8,000,  we  do  not  think  that  appellant  should  be 
deprived  of  a  lien  upon  the  additional  value  thus  imparted. 
Their  conduct  was  that  of  suppression,  not  of  a  positive 
direct  statement  that  they  had  no  contract  other  than  that 
upon  which  they  were  paid  in  full;  and  it  is  not  clear  that 
by  such  suppression  appellee  has  suffered  any  loss. 

Upon  the  value  of  the  premises  without  the  improvements 
done  under  the  contract  for  the  third  story,  and  without 
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the  extra  work,  for  which  appellants  claim  a  lien  of  $1,738, 
appellee  has  a  first  lien  and  appellants  a  second  lien. 

Upon  the  additional  value  added  to  the  premises  by  said 
work  done  under  the  said  contract  for  the  third  story,  and 
the  extra  work,  appellants  have  a  first  lien  and  appellee  a 
second  lien, 

•The  decree  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded  for  further  proceedings  not  inconsistent  with  this 
opinion. 

Appellants  and  appellee  will  each  pay  the  costs  by  them 
respectively^  made  in  this  court;  neither  will  recover  costs 
against  the  other. 

Beversed  and  remanded  with  directions. 


Alexander  J.  Fish  v.  Chicago  Stamping  Company. 

1.  Contracts— Jtfanw/ac^ure  of  Experimental  Articles. — Where  a 
person  follows  the  directions  of  another  in  making  for  him  an  experi- 
mental article,  from  a  pattern  furnished,  he  is  not  to  he  denied  payment 
because  the  article  is  not  as  fit  for  the  uses  contemplated,  as  the  pattern 
furnished. 

2.  Evidence— Copiea—Ab^ice  to  Produce  Originals. — Where  a  notice 
to  produce  an  original  document  is  not  given  in  time  to  warrant  the 
introduction  of  a  copy,  the  court  may,  notwithstanding,  permit  its 
admission,  with  the  understanding  that  time  shall  be  given  the  adverse 
party  in  which  to  produce  the  original  and  leave  thereafter  to  move  to 
strike  out  the  copy. 

Assumpsit,  for  goods  sold  and  delivered.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  John  Bakton  Payne,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1895.  AfiSrmed.  Opinion  filed 
June  8,  1895. 

John  S.  Cook,  attorney  for  appellant. 

It  is  contended  that  the  court  erred  in  admitting  secondary 
evidence  of  the  contents  of  the  letter  of  January  23,  1891, 
without  notice  served  upon  appellant  a  reasonable  time  be- 
fore the  trial  to  produce  the  original.  Citing  Cummings 
V.  McKinney,  4  Scam.  69;  Biishnell  v.  Bishop  Hill  Co.,  28 
111.  207;  Cody  v.  Hough,  20  lU,  45. 
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EosENTHAL,  KuRz  &  HiBscHL,  attomcys  for  appellee. 

Mr.  Pbesidhsto  Justice  "Waterman  delivered  the  opinion 

OF  THE  Court. 

The  plaintiff,  appellee,  made  to  appellant  the  following 

proposition : 

"Chicago,  Jan.  23,  1891. 

A.  J.  Fish  &  Co.,  No.  159  Lake  St.,  City : 

Gentlemen  :  We  confirm  our  verbal  quotations  on  your 
Charlotte  Eusse  Molds  as  follows : 

For  a  lot  of  10  M,  made  from  plain  tin $  70.00  per  M. 

Ee-tinned 110.00    "    " 

For  a  lot  of  25  M,  made  from  plain  tin 65.00    "    " 

Ee-tinned 95.00    "    " 

These  are  to  be  made  from  first  quality  charcoal  tin,  and 
the  prices  are  for  the  complete  mold,  including  the  inside 
and  outside  pieces. 

We  will  give  you  one  year's  time  to  take  any  quantity 
you  order,  and  if  for  any  reason  you  should  fail  to  take  the 
entire  order,  we  will  release  you  by  the  payment  of  what- 
ever expenses  we  have  been  to,  which  will  not  exceed 
$200. 

Subsequent  orders  will  be  furnished  at  the  same  prices  as 
we  quote  on  25  M  lots.  Yours  truly, 

The  Chicago  Stamping  Company. 

L  Sturges." 

Defendant  did  not  wish  to  order  10,000  at  one  time,  but 
wished  to  order  1,000,  with  the  privilege  of  changing  his 
order  to  10,000,  and  agreed  that  in  case  he  should  not  take 
10,000,  he  would  pay  the  cost  of  making  the  tools. 

Appellee  agreed  to  this,  made  the  tools  and  some  molds, 
of  which  molds  appellant  took  546,  he  paying  for  them.  The 
cost  of  making  the  tools  was  $175. 

The  molds  did  not  suit.  Appellant  complained  of  them. 
The  heat  of  a  baking  oven  expanded  them  in  such  a  manner 
that  the  raw  edge  would  cut  the  hand,  and  the  covers 
snapped  off  in  the  oven,  or  would  not  come  off  when  desired. 

There  is  contradictory  evidence  as  to  what  was  said,  done 
and  promised  as  to  the  defective  molds. 
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Under  the  contract,  appellant  not  having  taken  the  entire 
order,  was  bound  to  pay  the  cost  of  making  the  "  tools," 
by  which  the  molds  were  made.  If  the  molds  for  which  he 
paid  were  defective  through  the  fault  of  appellee^  appellant 
might,  perhaps,  have  had  his  damage  therefrom  deducted 
from  the  cost  of  the  "  tools,"  but  he  failed  to  prove  any 
amount  of  damage;  and  as  must  be  presumed,  the  court  be- 
low found  the  tools  were  not  defective,  and  that  appellant 
failed  to  prove  that  the  defective  condition  of  the  molds 
was  owing  to  any  fault  of  appellee. 

The  manufacture  of  these  molds  was  an  experiment;  how 
they  would  work  in  actual  use  was  not  known.  The  mold 
was  a  new  thing,  for  which  appellant  had  applied  for  a  patent 

We  see  no  sufficient  reason  for  reversing  the  finding  of 
the  court  below  upon  the  facts. 

The  written  proposition  was  proven  by  a  letter  press  copy 
introduced  by  appellee.  Notice  to  produce  the  original 
was  not  given  in  sufficient  time  to  warrant  the  introduction 
of  a  copy,  but  the  copy  was  admitted  with  the  understand- 
ing that  time  should  be  given  appellant  in  which  to  produce 
the  original,  and  leave  to  appellant  to  thereafter  move  to 
strike  out  said  copy.  Ample  time,  one  week,  was  given. 
The  original  was  not  produced  and  no  such  motion  to  strike 
out  was  made. 

The  judgment  of  tUe  court  for  $175  is  affirmed. 

Mr.  Justice  Gary. 

I  dissent  on  the  ground  that  in  my  judgment  the  appellee 
took  the  risk  of  being  able  to  make  working  molds  of  tin, 
but  as  the  case  must  end  here,  it  is  not  worth  while  to 
enlarge. 


Band^  McNally  &  Company  t.  Continental  Mutual  Fire 

Insurance  Co. 

1.  Insurance — Collection  of  Assessments — Burden  of  Proof  , —In  an 
action  by  a  mutual  insurance  company  to  recover  an  assessment  the  bur- 
den is  upon  the  company  to  show  that  the  assessment  was  in  accordance 
with  the  charter  and  by-laws  as  alleged  in  its  declaration. 
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2.  Laws  of  Foreign  States— 3fi£<^  be  Proved.— The  laws  of  foreign 
States  must  be  proved. 

Assiiinpftit,  for  an  asseBSment  in  a  mutual  insurance  company. 
Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon.  Fkank  Baker, 
Judge,  presiding.  Heard  in  tiiis  court  at  the  March  tem^  1895. 
AiErmed.    Opinion  filed  June  8,  1895. 

G.  W.  &  J,  T.  Kretzingeb,  attorneys  for  appellant. 
HoYNE,  FoLLANSBEE  &  O'CoTSTNOB,  ftttomeys  for  appellee. 

Mr.  Presiding  Justice  Waterman  delivered  the  opinion 
OF  THE  Court. 

This  was  an  action  by  a  mutual  fire  insurance  company, 
to  recover  an  assessment,  said  to  have  been  made  pursuant 
to  the  charter  and  by-laws  of  the  company,  by  order  of  the 
Circuit  Court  of  La  Porte  County,  in  the  State  of  Indiana, 
upon  a  note  given  by  appellant  as  a  member  of  said  com- 
pany. 

There  were  two  special  counts  and  the  common  counts  in 
the  declaration. 

To  this  a  special  demurrer  was  filed,  which  was  overruled, 
whereupon  appellee  proceeded  to  make  proof  upon  an  assess- 
ment of  damages. 

The  note  introduced  in  evidence  was  as  follows : 

"  Michigan  City,  Ind.,  April  10,  1889. 

For  value  received,  in  Policy  No.  A  551,  dated  the  26th 
day  of  March,  1889,  we  promise  to  pay  to  the  Continental 
Mutual  Fire  Insurance  Company  the  sum  of  three  hundred 
sixty-seven  and  50-100  dollars,  by  installments,  at  such  times 
as  the  directors  of  said  company  may  order  and  assess  for 
the  losses  and  necessary  expenses  of  said  company,  pursuant 
to  its  charter  and  by-laws.  It  is  hereby  expressly  understood 
and  agreed  that  this  note  is  not  transferable,  and  that  there  is 
no  liability  beyond  the  face  amount  thereof. 

Band,  McNally  &  Co. 

Home  Office  No. ." 

Appellee  did  not  present  or  prove  the  charter  or  by-laws 
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of  the  said  insurance  company;  it  therefore  failed  to  show 
that  the  assessment  was  in  accordaiioe  with  the  charter  and 
by-laws,  as  alleged  in  its  declaration. 

The  laws  of  foreign  States  must  be  proved.  It  is  unneces- 
sary to  discuss  the  questions  raised  by  the  demurrer. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 


John  8.  Miller  v.  Helen  E.  D.  Hawes. 

1.  Leases — Assignments — Ghiaranties  Not  Affected  by  Other  Demises. 
—When  an  assignment  of  a  lease  is  upon  the  express  condition  that  the 
assignor  shall  remain  liable  for  the  prompt  payment  of  the  rent  and 
performance  of  the  covenants  of  the  lease  on  his  part  9S  therein  men- 
tioned, the  fact  that  the  landlord  demised  other  premises  to  the 
assignee  of  the  lease  shortly  afterward,  does  not  affect  the  liability  of 
the  assignor  under  the  provisions  of  the  assignment. 

2.  Application  op  Payments— In  the  Absence  of  Directions,— A 
creditor  who  receives  money  from  his  debtor  with  no  direction  as  to  the 
application  of  it,  is  at  liberty  to  apply  it  to  any  debt  due  from  such 
creditor. 

8.  Landlord  and  Tesaht— Right  of  Re-entry  may  be  Waived.— li 
the  landlord  has  a  right  to  re-enter  he  is  not  obliged  to  do  so. 

Debt,  for  rent.  Appeal  from  the  Superior  Court  of  Cook  Coimty;  the 
Hon.  George  W.  Blanks,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1895.    Affirmed.    Opinion  filed  June  8,  1895. 

MERRm  Starr  and  C.' A.  Winston,  attorneys  for  appellant. 

Kirk  Hawes  and  Edward  E.  Perley,  attorneys  for  ap- 
pellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  appellee  succeeded  to  the  estate  of  her  father,  John 
H.  Dunham,  in  the  premises  the  rent  of  which  is  the  subject 
of  this  suit,  as  devisee.  April  3,  1891,  he  demised  by  in- 
denture the  premises  to  the  appellant  for  a  term  to  end 
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April  30,  1894,  "  to  be  occupied  as  a  private  residence,  and 
for  no  other  purpose  whatever."  The  lease  prohibited  any 
assignment,  sub-letting,  or  occupation  by  any  other  person 
without  the  written  assent  of  the  landlord. 

An  assignment  and  consent  as  foUow^s  were  indorsed  on 
the  lease : 

"Assignment  and  Acceptance. 

For  value  received  I  hereby  assign  all  my  right,  title  and 
interest  in  and  to  the  within  lease  unto  Edward  M.  Luce, 
his  heirs  and  assigns,  and  in  consideration  of  the  consent  to 
this  assignment  by  the  lessor,  guarantee  the  performance 
by  said  Edward  M.  Luce  of  all  the  covenants  on  the  part  of 
the  second  party  in  said  lease  mentioned. 

In  consideration  of  the  above  assignment  and  the  written 
consent  of  the  party  of  the  first  part  thereto,  1,  said  Luce, 
hereby  assume  and  agree  to  make  all  the.  payments  and  per- 
form all  the  covenants  and  conditions  of  the  within  lease  by 
said  party  of  the  second  part  to  be  made  and  performed. 

Witness  our  hands  and  seals,  this  seventh  day  of  April, 
A.  D.  1892. 

John  S.  Milleb.     [Seal.] 
Edw.  M.  Luce.       [Seal.] 

Consent  to  AssioAment. 

I  hereby  consent  to  the  assignment  of  the  within  lease  to 
Edward  M.  Luce,  on  the  express  condition,  however,  that 
the  assignor  shall  remain  liable  for  the  prompt  payment  of 
the  rent  and  the  performance  of  the  covenants  on  the  part 
of  the  second  party,  as  therein  mentioned,  and  that  no  fur- 
ther assignment  of  said  lease  or  sub-letting  of  the  premises 
or  any  part  thereof,  shall  be  made  without  my  written  assent 
first  had  thereto. 

Witness  my  hand  and  seal  this  seventh  day  of  April,  A. 
D.  1893. 

J.  H.  Dunham.     [Seal,]  " 

Twenty  days  thereafter  Dunham  demised  another  house 
to  Luce  and  Luce  occupied  that,  and  the  first  house  was  oc- 
cupied by  a  Mr,  and  Mrs.  Aubrey — the  rent  paid  to  Dunham 
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by  Mrs.  Aubrey's  mother — and  the  receipts  given  in  the 
following  form : 

"  $60.00.  Chicago,  June  1,  1892. 

Eeceived  of  Mrs.  Mary  E.  Fuller,  per  W.  M.  Booth,  attor- 
ney, sixty  dollars  in  full  for  one  month's  rent  from  June 
first,  1892,  to  July  first,  1892,  for  the  premises  No.  136  E. 
50th  street." 

The  rent  was  so  paid  until  May  1,  1893. 

Luce  paid  money  without  any  direction  as  to  the  applica- 
tion of  it,  and  the  appellee  has  applied  what  he  paid,  so  far 
as  was  necessary  to  satisfy  the  rent  of  the  second  house,  to 
the  payment  of  that  rent,  thus  leaving  part  of  the  rent  of 
the  first  house  unpaid;  but  no  money  paid  by  Luce  when 
no  rent  was  due  on  the  first  house  was  applied  to  subse- 
quently accruing  rent  of  that  house. 

No  question  as  to  amount  recovered  is  in  the  case,  if  the 
appellant  be  liable  for  any  rent,  and  if  the  appellee  had  the 
right  to  apply  what  Luce  paid  as  it  was  applied. 

The  appellant's  position  is  that  by  the  assignment  to  Luce 
with  consent  of  the  lessor,  the  appellant  became,  as  to  the 
covenant  in  the  lease  to  pay  rent,  a  security  for  Luce,  and 
that  making  a  lease  to  Luce  of  another  house,  increased  his 
burden,  and  thus  diminished  his  ability  to  pay,  and  dis- 
charged the  appellant  from  the  rent  of  the  first  house.  No 
authority  is  cited  that  the  creditor  may  not  deal  with  the 
principal  debtor  in  other  transactions,  without  thereby  dis- 
charging the  surety.  Although  there  is  considerable  special 
pleading  in  the  case  the  briefs  are  wholly  upon  the  facts  so  far 
as  shown  by  the  evidence.  That  evidence  does  not  show 
any  surrender  by  Luce  of  the  lease  of  the  first  house,  either 
by  contract  or  operation  of  law.  It  does  not  show  that  the 
Aubreys  or  Mrs.  Fuller  were  ever  the  tenants  of  Dunham. 
Receipts  to  Mrs.  Fuller  are  quite  consistent  with  the  con- 
tinuing tenancy  of  Luce  and  a  sub-tenancy  by  her — she  pay- 
ing her  rent  directly  to  the  superior  landlord — and  there  is 
no  evidence  of  what  was  the  real  arrangement.  Grommes 
V.  St.  Paul  Trust  Co.,  147  111.  634. 

The  landlord  receiving  money  from  Luce,  with  no  direc- 
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tion  as  to  the  application  of  it,  was  at  liberty  to  apply  it  to 
any  debt  due  from  Luce.  Davis  Sewing  Machine  Co.  v. 
Buckles,  89  111.  237. 

If  the  landlord  had  the  right  to  re-enter  under  the  doc- 
trine of  Kew  V.  Trainor,  50  111.  App.  629,  150  111.  150,  he 
was  not  obliged  to  use  it.  Chicago  Att.  Ca  v.  Davis  S.  M. 
Co.,  33  111.  App.  362. 

The  judgment  is  affirmed. 


58  6701 
1628  398| 


Aobert  Porter  v.  Mary  A.  Porter. 

1.  Separate  "MjLimENASca^StattUory  Requisites.— The  living  of  a 
married  woman  separate  and  apart  from  her  husband,  in  order  to  entitle 
her  to  a  decree  for  separate  maintenance,  must  be  without  her  fault 

BUI  for  Separate  Maintenance.-— Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  John  Barton  Payne,  Judge,  presiding.  Heard 
in  this  court  at  the  March  term,  1895.  Reversed,  and  bill  dismissed. 
Opinion  filed  June  8,  1H95. 

Thornton  &  Chancellor,  attorneys  for  appellant. 
Thompson,  Hawes  &  McCaslin,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Waterman  delivered  the  opinion 
OF  THE  Court. 

This  was  a  suit  for  separate  maintenance. 

Appellee  married  a  widower  twenty  years  her  senior,  he 
having  a  grown-up  daughter  living  with  him.  She  took  her 
sister  to  lisre  with  her  and  insisted  against  her  husband's 
advice  upon  having  her  brother  James  come  to  live  with 
them.  Appellant  told  her  that  he  had  a  young  girl  growing 
up  and  James  was  a  young  man,  and  the  way  the  rooms 
were  situated,  he,  appellant,  did  not  think  it  would  be  a  good 
thing  to  have  James  come;  it  might  create  trouble.  Her 
brother  John  also  came  to  live  in  the  family. 

They  lived,  he  testifies,  for  one  year  harmoniously;  she 
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now  complains  that  she  was  not  provided  with  such  money 
for  clothing  or  with  such  help  and  medical  attendance  as 
she  needed. 

He  was  in  debt,  his  property  was  mortgaged,  much  of  it 
entirely  unproductive;  his  income  being  derived  from  a 
livery  business  which  he  carried  on  and  in  which  he 
worked. 

There  is  no  evidence  tending  to  show  that  his  income  was 
over  $1,500  per  annum.  All  that  he  possessed  he  had 
gained  by  hard  work,  and  it  could  be  kept  only  by  constant 
attention  and  prudence.  He  evidently  appreciated  the 
necessity  for  economy  more  than  did  she;  but  that  she  had 
any  cause  in  this  regard  for  complaint  there  is  no  evidence, 
such  as  ought  to  move  a  court  of  equity  to  take  out  of  his 
hands  the  control  of  the  question  as  to  in  what  style  he 
should  maintain  appellee. 

After  a  time  he  became  suspicious  of  the  conduct  of  her 
brother  James,  whom,  against  his  remonstrance,  she  had 
brought  into  his  family.  This  brother,  he  feared,  was  unduly 
intimate  with  his  daughter,  and  told  appellee  so;  she  treated 
the  fear  lightly,  as  unwarranted  and  unjust. 

The  daughter  was  found  to  be  pregnant  and  she  declared 
that  appellee's  brother  James  was  the  father  of  her  child. 

Appellant  says  that  he  went  to  the  stock  yards  to  find 
James;  that  James  avoided  him. 

Appellant  told  appellee  that  James  must  leave  the  house; 
she  said  that  she  did  not  like  to  have  him  leave,  but  he  did 
depart.  Whereupon  appellee  forsook  appellant's  bed  and 
took  up  her  abode  in  the  room  above,  which  her  brother 
had  vacated.  To  this  appellant  objected,  but  she  persisted 
and  never  returned.  Appellant  says  that  after  this,  things  . 
were  unpleasant. 

After  living  in  this  way  for  some  time,  he  went  to  her 
room  and  gave  her  twenty  dollars.  Their  marital  relations 
were  resumed,  although  they  seem  to  have  continued,  she 
to  sleep  up  and  he  down  stairs. 

Appellant's  son  was  very  fond  of  his  father,  who  says  he 
noticed  that  appellee  wished  to  wean  little  Harold  from 
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him;  that  the  boy  had  the  habit  of  running  toward  him 
saying,  "  Hullo,  pa,  I  will  kill  you."  Appellant  thus  de- 
scribes what  followed : 

He  did  this  a  great  many  times,  and  I  says  to  him,  "  Har- 
old, where  in  the  world  did  you  learn  that  ? "  "  Oh,  I 
don't  know,"  was  all  the  answer  I  could  get,  and  I  asked 
Mrs.  Porter  how  he  learned  that.  He  heard  the  boys  say 
so  out  doors.     "  Well,"  says  I,^  '*  now  this  is  very  strange." 

On  this  particular  night  I  came  home  about  half  past  eight 
o'clock.  There  was  no  one  in  the  house,  I  sat  down  stairs 
until  she  came  home.  He  came  running  towards  me,  and 
says,  "  Hullo,  pa,  I  will  kill  you."  And  I  says,  "  Harold, 
who  in  the  world  is  learning  you  bad  talk  ?  Some  one  must 
be  learning  you  it.  I  am  afraid  you  are  getting  bad  bring- 
ing up."  And  she  flew  into  a  passion  and  she  says,  "  I 
would  hope  that  he  was  getting  better  bringing  up  than 
your  daughter,  Lill."  I  says  to  her,  "  Mame,  what  do  3''ou 
mean  ? "  "  Well,"  she  says,  *'  I  mean  that  you  are  nothing 
but  a  brute.  That  you  have  been  intimate  with  your  own 
daughter."  That  is  what  she  said,  and  that  was  the  cause 
of  the  trouble.  I  says,  "  You  dirty,  vile  woman.  If  you 
were  a  man  I  don't  know  what  I  would  do.  You  know 
it  is  lies  from  beginning  to  end.  As  long  as  you  think  that 
of  me  it  is  an  impossibility  for  you  and  I  ever  to  live 
together  as  man  and  wife."  She  went  up  stairs.  In  the 
morning  I  says, "  Mame,  I  have  been  thinking  this  thing 
overall  night.  I  haven't  slept  any  over  this."  And  she 
said,  "  I  mean  just  what  I  say."  I  says, "  If  I  am  that  kind 
of  a  man  you  and  I  certainly  can't  live  together,  and  if  you 
want  to,  decently  let  me  know  what  you  want;  you  and  I 
had  better  separate  if  you  think  that  way  of  me."  I  came 
home  to  dinner;  came  home  to  supper  and  got  my  supper 
and  that  night  I  slept  there;  she  was  up  stairs;  and  the 
next  morning  I  got  my  breakfast.  There  was  nothing  said 
during  this  time,  and  I  came  back  to  dinner,  and  dispovered 
that  she  had  had  a  wagon  there;  had  taken  away  a  lot  of 
goods  from  the  house,  and  went  away.  I  did  not  tell  her 
.  to  get  out,  nor  words  equivalent  to  that     I  went  to  Mr. 
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Ehart's  to  see  my  boy.  -  There  was  no  objection  made  to 
my  jBrst  call.  The  next  time  I  called  she  met  me.  She 
says,  "What  are  you  doing  here?"  "Well,"  I  says, 
"  I  come  to  see  my  boy."  "  Well,"  she  says,  "  I  don't 
want  you  to  come  around  here  at  alL"  "  Well,"  I  says, 
"if  the  people  of  the  house  say  so,  I  certainly  won't 
come."  "  Well,  I  don't  want  you  to  come.  If  you  come 
around  bothering  me,  I  will  go  somewhere  else."  Says  I, 
"  I  can't  help  that,  I  want  to  see  my  little  boy."  Then  1 
says,  "  I  am  keeping  this  house  open  for  you."  She  says, 
"Don't  you  keep  it  open  for  me  one*  minute;  I  will 
never  live  with  you  again."  And  then  on  the  top  of  that 
she  says,  "  If  I  was  your  daughter,  Lill,  I  would  take  a 
revolver  and  put  a  buUfet  in  your  head."  The  following 
day  I  received  a  letter  from  her  first  attorney  in  this  case, 
stating  that  I  must  keep  away  from  the  house.  So  I  stayed 
away  from  the  house  until  I  went  there  to  see  my  boy  when 
I  heard  that  he  was  hurt.  I  never  told  her  at  any  time  to 
get  out  of  the  house,  nor  to  keep  away  from  the  house. 

As  to  making  the  terrible  accusation  of  incest,  appellee 
testified : 

"  In  my  last  conversation  with  Mr.  Porter  before  leaving 
the  house,  I  alluded  to  him  as  being  the  cause  of  his 
daughter's  ruin.  That  is  what  I  said.  I  charged  him  with 
what  she  said.  He  said  there  was  nothing  but  brute  instinct 
in  me.     He  was  angry. 

The  daughter  testified  that  she  never  told  appellee  or 
any  one  else  anything  of  the  kind. 

Appellee  testifies  that  her  husband  once  expressed  to  her 
his  belief  that  she  was  unduly  intimate  with  a  certain 
physician;  if  such  statement  was  made,  it  was  without 
cause;  as  related  by  appellant  it  seems  to  have  been  more 
the  rude  utterance  of  a  coarse  man  than  an  accusation  to 
which  any  one  attached  importance. 

Appellee  filed  an  amended  bill  verified  by  her  oath, 
alleging  that  during  the  month  of  February  or  March, 
1890,  appellant  asked  her  to  have  unnatural  relations  with 
him  and  sought  to  compel  her  to  do  so.    That  about  the 
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month  of  July,  1891,  appellant  did  the  same  thing.  She 
left  him  in  Februarj-,  1893. 

There  was  no  evidence  that  would  sustain  this  horrible 
charge;  the  court  below  found  that  it  had  not  been  proven, 
and  at  the  hearing  expressed  the  opinion  that  the  charge  of 
incest  by  appellant  with  his  daughter  was  untrue,  and  that 
the  court  did  not  think  appellee  thought  it  true. 

Appellant  was  not  a  ^'  carpet  knight  to  caper  nimbly  in 
a  lady's  chamber."  He  was  a  plain,  rough,  and  according 
to  the  statements  of  appellee,  coarse  man;  rising  early, 
working  late,  among  horses  and  hostlers.  He  had  a  bad 
habit  of  swearing  when  annoyed,  as  he  often  was,  at  house- 
hold bills  which  he  thought  large  and  found  it  not  easy  to 
pay.  Appellee  came  to  hate  him.  She  prayed  to  God 
that  she  might  never  see  his  hateful  face  again;  she  declared 
that  she  would  die  before  she  would  cook  for  him  again; 
behind  his  back  she  called  him  old  devil  and  old  Porter; 
she  denies  that  she  swore  at,  save  in  mocking  of,  him.  She 
found  time  and  had  money  to  go  to  theaters  and  races;  she 
denies  the  statements  of  disinterested  witnesses  that  she 
bought  lottery  tickets.  His  amusement  seems  to  have  been 
confined  to  listening  to  the  prattle  of  his  boy.  Had  he  been 
more  of  a  gentleman  he  would  not  have  used  profane 
language,  and  he  would  have  borne  his  wife's  constant  ap- 
peals for  money  for  her  personal  convenience  and  pleasure 
with  more  equanimity,  perhaps  with  greater  acquiescence. 
Nevertheless,  it  is  but  just  to  say  that  there  is  nothing  in 
this  record  showing  that  he  ever  failed  to  provide  a  com- 
fortable home  and  support  for  his  family,  or  that  he  ever 
refused  to  her  spending  money,  when  his  pecuniary  circum- 
stances were  such  that,  with  due  regard  to  his  business  and 
its  obligations,  he  had  it  to  give. 

He  was  not  a  model  husband,  but  he  does  seem  to  have 
made  repeated  efforts  to  end  their  bickering;  to  have  felt 
that  he  owed  to  his  wife  some  duty,  and  to  have  looked 
upon  the  marriage  obligation  as  a  thing  of  consequence. 

The  preponderance  of  the  evidence  given  by  disinterested 
witnesses  does  not  sustain  her  charges  of  brutal  speech  and 
conduct. 
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He  seems  to  have  suffered  more  than  did  she,  and  his  pa- 
tience was  more  severely  tried  by  the  course  of  their  family 
life  than  was  hers.  Under  the  circumstances  she  could 
well  have  overlooked  much  in  a  man  who  saw  his  daugh- 
ter's ruin  following  the  persistence  of  appellee  in  bringing 
and  keeping  her  brother  James  in  the  house. 

Whatever  may  be  its  effect,  our  statute  as  to  separate 
maintena(nce  was  not  intended  to  act  as  an  encouragement 
to  wives  to  leave  their  husbands. 

As  the  wife  of  appellant,  living  with  him,  duties  would 
rest  upon  her;  burdens  in  respect  to  his  comfort  and  the 
care  of  his  family  must  be  borne.  By  the  decree  in  this 
case  she  is  given  a  sum  amounting  to  more  than  half  of  his 
entire  income — an  income  which  he  has  onlv  as  the  fruit  of 
unremitting  toil;  while  she  is,  under  this  decree,  called  upon 
to  do  no  more  than  the  "  lilies  of  the  field." 

Few  persons,  men  or  women,  would  have  acted  more 
mildly  than  did  he  under  the  immediate  cause  of  the  sepa- 
ration— her  unjustified  charge  of  incest.  Going  away  upon 
the  strength  of  what  he  then  said  was  not  going  away  with- 
out fault  upon  her  part. 

He  offered  and  still  offers  his  home  to  her,  to  receive  and 
toeat  her  kindly;  she  is  persistent  in  her  refusal. 

She  is  not  "  without  her  fault  living  separate  and  apart 
from  her  husband." 

The  duties  and  obligations  of  marriage  are  altogether 
too  frequently  looked  upon  as  something  that  may  be 
shaken  off  at  pleasure.  The  decree  of  the  Superior  Court 
is  reversed  and  the  bill  dismissed. 


Warren  Springer  v.  Ernst  Pattkammer. 

1.  INSOLVBNCY— J&mdenoc  of,— -To  sustain  an  aUegatton  of  insolvency 
of  the  maker  of  a  promissory  note  it  is  competent  to  put  in  eTidence 
executions  against  him  in  favor  of  other  parties  retiu  ned  by  the  sheriff 
unsatisfied,  covering  the  time  in  question. 
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2.  E^XBCunoN — Meaning  of  a  Return  Unsatisfied. — A  retam  of  an 
execution  unsatisfied  means  that  the  defendant  has  no  prcqperty  which 
the  sheriff  can  levy  upon,  and  is  evidence  of  the  defendant's  condition 
for  the  whole  of  the  time  the  sheriff  held  the  execution* 

Assampsit,  against  the  indorser  of  a  promissory  note.  Appeal  from 
the  Circuit  Court  of  Cook  County;  the  Hon.  Elbridge  Hanecy,  Judge, 
presiding.  Heard  in  this  court  at  the  March  term,  1895.  Affirmed. 
Opinion  filed  June  8,  1895. 

Wm.  J.  Ammen,  attorney  for  appellant. 

It  is  contended  that  the  burden  is  on  the  plaintiff  to  show, 
not  only  that  such  insolvency  existed  at  the  time  the  note 
matured,  but  also  to  show  that  such  insolvency  continued 
until  the  commencement  of  the  suit.  Execution  returned 
hufia  bona  a  year  before,  does  not  show  such  insolvency. 
Baer  v.  Lichten,  24  111.  App.  311;  Shufeldt  v.  Sutphen,  52 
111.  255;  Kelly  v.  Graves,  74  111.  423. 

If,  at  the  time  the  note  falls  due,  a  suit  against  the  maker 
would  be  unavailing,  the  holder  may  proceed  at  once  against 
the  assignor;  but  if  he  does  not  do  this,  in  order  to  fix  the 
liability  of  the  assignor,  he  must  show  that  a  suit  against 
the  maker  at  any  time  while  he  held  the  note,  after  its 
maturity,  would  have  been  unavailing.  JBledsoe  v.  Graves, 
4  Scam.  383. 

Return  of  executions  nnUa  lona,  in  other  cases,  against 
the  same  party  who  executed  the  note,  is  admissible  as 
tending  to  prove  insolvency  at  that  date,  and  raises  a  pre- 
sumption of  insolvency  at  the  date  of  such  return;  but,  of 
course,  raises  no  presumption  of  insolvency  at  an  earlier 
date;  nor  does  it  raise  presumption  of  a  continuance  of 
insolvency  permanently  after  such  date.  Philips  v.  Web- 
ster, 85  111.  146. 

Stbin  &  Platt,  attorneys  for  appellee. 

It  is  contended  that  the  return  of  the  sheriff  of  an  execu- 
tion unsatisfied  against  the  maker  of  a  note,  is  competent 
evidence  to  prove  the  insolvency  of  such  maker  in  an  action 
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against  an  indorser.  Phillips  v.  Webster,  85  111.  146;  Terry 
V.  Tubman,  92  D.  S.  156;  Yates  v.  Hoflfman,  5  Hun  113; 
Reynolds  v.  Pharr,  9  Ala.  560. 

It  is  sufficient  to  show  that  ordinary  means  to  collect  an 
execution  would  have  been  unavailing.  The  plaintiff  is  not 
obliged  to  negative  the  possibility  of  obtaining  money  by 
garnishment  or  by  speculation  in  mortgaged  property. 
Pierce  v.  Short,  14  111.  144. 

A  condition  of  insolvency  once  shown  is  presumed  to 
continue  until  some  change  is  shown.  Wait  on  Insolvent 
Corp.,  Sec.  33  and  cases  cited. 

Mb.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  appellee  sued  the  appellant  as  indorser  of  several 
promissory  notes  which  fell  due  in  July,  1893,  alleging,  in 
effect,  the  total  and  continued  insolvency  of  the  maker  when 
the  notes  respectively  fell  due,  and  thereafter  up  to  the  time 
this  suit  was  commenced. 

To  prove  his  allegation  the  appellee  put  in  evidence  several 
executions  in  favor  of  other  parties,  w^hich  were  delivered 
to  the  sheriff  in  June,  1893,  and  returned  no  part  satisfied  in 
September,  1893.  Also  other  executions  which  were  in  the 
hands  of  the  sheriff  most  of  the  time  between  the  return  of 
the  first  and  the  commencement  of  this  suit,  with  like 
returns. 

A  return  of  an  execution  unsatisfied,  means  that  the 
defendant  has  no  property  which  the  sheriff  can  levy  upon; 
it  is  sufficient  to  ground  a  judgment  creditor's  bill  upon.  R. 
S.,  Sec.  49,  Ch.  22. 

The  return  being  evidence  of  the  fact,  it  matters  not  in 
whose  favor  was  the  execution,  nor  whether  there  was  a 
judgment  upon  which  it  issued.  The  return  is  evidence 
because  of  a  legal  presumption  that  the  sheriff  did  his  duty 
upon  process  in  his  hands.  He  was  not  required  to  look 
behind  the  process  for  his  authority  to  take  the  property  of 
the  defendant  in  execution,  if  any  he  had  upon  which  a 
levy  could  be  made.  And  as  any  real  estate  or  personal 
property  of  the  defendant  could  be  levied  upon  immediately 
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when  the  execution  came  tOf  and  all  the  time  it  was  in  the 
sheriff's  han^s^  the  return  is  evidence  of  the  condition  of  the 
defendant  for  the  whole  time  the  sheriff  held  the  execution. 

There  being  this  absolute — not  being  contradicted — ^proof 
of  insolvency  as  to  the  most  of  the  time  in  question,  pre- 
sumption supplied  the  rest. 

The  court  was  right  in  instructing  the  jury  to  find  for  the 
appellee^  and  the  judgment  is  affirmed. 


EULES  OF .  PRAOnOE 

OF  THE 

APPELLATE  COURT  OF  ILLINOIS, 

PIRST  DISTRICT. 


WITH  AMSNDMENT8  TO  DAT!  OV  PUBLICATION. 


JUNE    1ST,  1896. 


Order  of  Court. — It  is  hereby  ordered  that  all  the  rules 
of  practice  heretofore  adopted  and  established  by  this  court 
be  and  the  same  are  hereby  set  aside,  annulled  and  vacated; 
and  that  the  following  rules,  be,  and  they  are,  hereby 
adopted,  ordered  and  established  for  the  regulation  of  the 
practice  and  proceeding  of  this  court,  and  for  the  keeping 
of  the  dockets  and  records  thereof;  and  it  is  ordered  that  said 
rules  be  entered  of  record  by  the  clerk  of  this  court. 

RuLB  1.  Writs  of  Error  and  Supersedeas* — No  super- 
sedeas will  be  granted  unless  a  transcript  of  the  record  on 
which  the  application  is  made  be  complete,  and  so  certified 
by  the  clerk  of  the  court  below,  and  the  requisite  bond  be 
entered  into  and  filed  in  the  office  of  the  clerk  of  this  court, 
according  to  law,  with  an  assignment  of  errors  written  on 
or  appended  to  the  record.  And  on  every  application  for  a 
supersedeas,  an  abstract  of  the  record,  w^ith  a  brief  contain- 
ing the  points  and  authorities  relied  upon,  and  pointing 
specifically  to  those  portions  of  the  record  upon  which  the 
alleged  errors  arise,  with  the  record,  shall  be  presented  to 
the  court  or  judge  to  whom  the  application  is  made.  Every 
such  application,  whether  made  in  open  court  or  to  a  justice 
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in  vacation,  must  be  accompanied  by  an  affidavit  of  the  pro- 
posed securities,  or  some  other  credible  person,  justifying 
the  sufficiency  of  bail,  sworn  to  and  properly  certified. 

EuLE  2.  Bond. — Whenever  a  bond  is  executed  by  an 
attorney  in  fact,  the  clerk  shall  require  the  original  power 
of  attorney  to  be  filed  in  his  office,  unless  it  shall  appear, 
that  the  power  of  attorney  contains  other  powers  than  the 
mere  power  to  execute  the  bond  in  question,  in  which  ca«;e 
the  original  power  of  attorney  shall  be  presented  to  the 
clerk,  and  a  true  copy  thereof  filed,  certified  by  the  clerk  to 
be  a  true  copy  of  the  original. 

RuLB  3.  Form  of  Writ  When  a  Supersedeas. — When 
a  writ  of  error  shall  be  made  a  supersedeas,  the  clerk  shall 
indorse  upon  said  writ  the  following  words :  "  This  writ 
of  error  is  made  a  supersedeas,  and  is  to  be  obeyed  accord- 
ingly," and  he  shall  thereupon  file  a  writ  of  error,  with  a 
transcript  of  the  record,  in  his  office.  Said  transcript  shall 
be  taken  and  considered  as  a  due  returil  to  said  writ,  and 
thereupon  it  shall  be  the  duty  of  the  clerk  to  issue  a  certifi- 
cate, in  substance  as  follows,  to  wit : 

State  of  Ilunois,  J-ss. 

Office  of  the  Clerk  of  th*  Afpellale  Court  ) 
OF  THE  First  District.  j 

I  do  hereby  certify  that  a  writ  of  error  has  been  issued  from  this 

court  for  the  reversal  of  a  judgment  obtained  by t 

in  the Court  of ,  at  the term,  A.  D. 

18. . y  in  a  certain  action  of ,  which  writ  of  error  is  made  a 

supersedeas,  and  is  to  operate  as  a  suspension  of  the  execution  of  the 
judgment,  and  as  such,  is  to  be  obeyed  by  all  concerned. 

Oiven  under  my  hand  and  the  seal  of  the  AppeUate  Court  of  the  First 

District,  at this day  of ,  A.  D.  18. .. 

,  Clerk. 

Edle  4.  To  Whom  Directed.— Writs  of  error  shall  be 
directed  to  the  clerk  or  keeper  of  the  record  of  the  court  in 
which  the  judgment  or  decree  complained  of  is  entered, 
commanding  him  to  certify  a  correct  transcript  of  the 
record  to  this  court;  but  where  the  plaintiflf  in  error  shall 
file  in  the  office  of  the  clerk  of  this  court  a  transcript  of  the 
record,  duly  certified  to  be  full  and  complete,  before  a  writ 
of  error  issues,  it  shall  not  be  necessary  to  send  such  writ  to 
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the  clerk  of  the  inferior  court,  but  such  transcript  shall  be 
taken  and  considered  as  a  due  return  to  said  writ. 

EiTLE  6.  Process — Writs  of  Error. — The  process  on 
writs  of  error  shall  be  a  scire  fixcias  to  hear  errors,  issued 
on  the  application  of  the  plaintiff  in  error  to  the  clerk, 
directed  to  the  sheriflf  or  other  officer  of  the  proper  countv, 
commanding  him  to  summon  the  defendant  in  error  to 
appear  in  court,  and  show  cause,  if  any  he  have,  why  the 
judgment  or  decree  mentioned  in  the  writ  of  error  shall 
not  be  reversed.  If  the  scire  facias  be  not  returned  exe- 
cuted, an  alias  and  pluriea  may  issue  without  an  order  of 
court. 

RuLTE  6.  Return  Day. — The  first  day  of  each  term  shall 
be  return  day,  for  the  return  of  process ;  and  no  party  shall 
be  compelled  to  answer  or  prepare  for  hearing,  unless  the 
scire  facias  shall  have  been  served  ten  days  before  the  return 
day  thereof ;  nor  shall  a  defendant  be  at  liberty  to  enter  his 
appearance  and  compel  the  plaintiff  to  proceed  with  the 
cause,  unless  he  shall  have  given  the  plaintiff  ten  days'  no- 
tice before  the  term  of  his  intention  to  enter  his  appearance 
and  have  the  cause  proceed  to  a  hearing. 

Rule  7.  Scire  Facias  to  Hear  Errors — Notice— Con- 
tinuance.— In  all  cases  in  which  a  writ  of  error  is  made  a 
supersedeas,  the  plaintiff  in  error  shall,  on  filing  the  record 
Avith  the  clerk,  at  the  same  time  order  and  direct  a  scire 
facias  to  issue  to  hear  errors,  and  shall  use  reasonable  dili- 
gence to  have  the  same  served  ten  days  before  the  first  day 
of  the  term  to  which  the  writ  of  error  is  made  returnable ; 
on  failing  to  do  so,  the  defendant  in  error  shall  have  the 
right  to  a  hearing  at  the  said  term,  after  joining  in  error, 
'vWthout  giving  ten  daj^s'  notice,  as  required  by  rule  6: 
Provided^  if  there  be  not  ten  days  between  the  allowance 
of  the  supersedeas  and  the  sitting  of  the  court,  the  cause 
shall  stand  continued  until  the  next  term,  unless  bv  consent 
of  parties  it  shaH^  be  otherwise  ordered. 

Rule  8.  Notice  to  Purchasers  and  Terre-tenants. — In 
all  cases  wherein  guardians,  executors  or  administrators,  or 
others  acting  in  a  fiduciary  capacity,  having  obtained  an 
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order  or  decree  for  the  sale  of  lands  in  causes  ex  parte^  and 
a  sale  has  been  had  under  such  decree  or  order,  and  the  same 
shall  be  brought  to  this  court  for  revision,  the  purchaser  or 
terre-tenants  of  such  lands,  if  known,  shall  be  suggested  to 
the  court  by  aflBdavit  of  plaintjflf  in  error,  and  notice  given 
them  of  the  pendency  of  the  writ  of  error,  ten  days  before 
the  first  day  of  the  term  of  the  court  to  which  the  writ  of 
error  is  returnable,  so  that  said  terre-tenants  may  appear  and 
defend. 

EuLE  9.  Records  f^oiQ  Courts  Below — How  Prepared. 
— Hereafter,  in  cases  of  appeal  and  of  error  in  making  up 
"  an  authenticated  copy  of  the  record  of  the  judgment  ap- 
pealed from,"  or  in  sending  up  a  transcript  of  the  record  to 
this  court  as  a  return  to  a  writ  of  errOr,  the  clerk  of  the  court 
from  which  such  appeal  or  writ  of  error  is  prosecuted  shall 
certify  to  this  court,  first,  a  copy  of  the  process  and  return; 
second,  the  pleadings  of  the  parties,  respectively;  third,  the 
verdict  in  jury  trials;  fourth,  the  judgment  of  the  court 
below,  whether  tried  by  the  court  or  jury;  fifth,  all  orders 
in  the  same  cause  made  by  the  court;  sixth,  the  bill  of  excep- 
tions; and  seventh,  the  appeal  bond  in  cases  of  appeal.  And 
in  no  case  shall  the  said  clerk  insert  in  such  transcript  any 
affidavit,  account,  or  other  document  or  writing,  or  other 
matter  which  by  law  constitutes  no  part  of  the  record  of  a 
cause.  This  rule  shall  not  extend  to  appeals  or  writs  of 
error  in  chancery  or  criminal  causes. 

Rule  10.  Assignment  of  Record  by  Clerk — Costs. — 
The  clerk  of  the  court  below  shall  arrange  the  several  parts 
of  the  record  aforesaid,  according  to  their  chronological 
order.  The  clerk  of  this  court  shall  not  tax  as  costs  in  this 
court  any  matter  inserted  in  such  transcript  contrary  to  the 
last  preceding  rule. 

Rule  11.  Time  for  Filing  Records — Hearing  Docket. 
— No  case  brought  to  this  court  by  appeal  shall  be  placed 
on  the  court  docket  for  hearing,  unless  the  record  is  filed 
within  the  time  now  prescribed  by  law,  or  within  the  further 
time  allowed  by  the  court  for  filing  the  record;  except,  in 
extraordinary  cases,  the  court,  upon  special  application, 
may  order  a  cause  to  be  placed  on  the  hearing  docket. 
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EuLE  12.    Time  for  Filing  Records  in  Writs  of  Error. 

— No  case  which  may  be  brought  to  this  court  on  writ  of 
error  shall  be  placed  on  the  court  docket  for  hearing,  unless 
the  record  shall  be  filed  on  or  before  the  second  day  of  the 
term,  or  within  such  further  time  as  may  be  allowed  by  the 
court  for  filing  the  same,  except,  in  extraordinary  cases,  the 
court,  upon  special  application,  may  order  a  cause  to  be 
placed  on  the  hearing  docket. 

Rule  13.  Removing  Records. — No  person  shall  remove 
from  the  office  of  the  clerk  any  record  of  this  court,  except 
upon  special  leave  granted  for  that  purpose.  No  record 
shall  be  taken  from  the  files  of  the  court,  except  upon  appli- 
caticm  therefor  to  the  clerk  or  his  deputy;  and  it  is  made 
the  duty  of  the  clerk  to  report  promptly  to  the  court  every 
violation  of  this  rule.  The  clerk  shall  be  held  responsible 
for  the  safe-keeping  and  production  of  the  records.  Appli- 
cation for  leave  to  remove  records  may  be  considered  at  any 
time,  in  the  discretion  of  the  court. 

Rule  14,  Assignments  of  Error. — The  appellant  or 
plaintiff  in  error  shall,  in  all  cases,  assign  errors  at  the  time 
of  filing  his  record  in  this  court,  and  on  failing  to  do  so,  the 
case  may  be  dismissed;  but  other  errors  may  be  assigned 
after  the  filing  of  the  record,  by  leave  of  the  court.  The 
appellee  or  defendant  in  error  shall  have  the  right  to  assign 
cross-errors  for  two  days  after  the  expiration  of  the  time 
within  which  the  record  is  required  by  law  to  be  filed  in 
this  court,  and  not  afterward,  without  special  leave  of  the 
court  The  assignment  of  errors  and  cross-error  must  be 
written  upon  or  attached  to  the  record. 

Rule  15.  Motions. — Court  will  convene  Mondays  and 
Thursdays,  and  motions  may  be  made  at  the  opening  of 
court  each  day,  immediately  after  the  decisions  of  the  court 
are  announced;  but  at  no  other  time,  unless  in  case  of  neces- 
sity, or  in  relation  to  a  cause  when  called  in  course.  Mo- 
tions for  orders  of  course  will  be  entered  by  the  clerk,  with 
orders  of  course  made  thereon,  viz.,  for  hearing,  taking 
under  advisement,  and  entering  decision,  in  such  manner 
that  a  perfect  record  may  be  kept  of  each  step  in  the  cause. 
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liuLK  16.  Special  Motions — Oli||eetions. — All  special 
motions  shall  be  in  writing  and  filed  with  the  clerk,  together 
with  the  reasons  in  support  thereof;  and  a  copy  of  said  mo- 
tion, and  also  of  the  affidavits  on  which  the  same  is  founded, 
shall  be  served  on  the  opposite  party  or  his  attorney,  at 
least  one  day  before  they  shall  be  submitted  to  the  court. 
Objections  to  motions  must  also  be  in  writing. 

EuLE  17.  Wiien  to  be  Supported  by  AflBdavit. — When 
a  motion  is  intended  to  be  based  on  matters  which  do  not 
appear  by  the  record,  the  facts  must  be  disclosed  and  sup- 
ported by  affidavit. 

RuLB  18.  Security  for  Costs. — ^Upon  filing  an  affidavit 
that  any  plaintiff  in  error  is  not  a  resident  of  this  State,  and 
that  no  bond  for  costs  has  been  filed,  a  rule  will  be  entered 
against  him,  of  which  he  shall  take  notice,  to  show  cause 
why  the  writ  shall  not  be  dismissed. 

RuLK  19.  Abstracts. — In  all  cases,  a  party  bringing  a 
cause  into  this  court  shall  furnish  a  complete  abstract  or 
abridgment  of  the  record,  therein  referring  to  the  appropri- 
ate pages  of  the  record  by  numerals  on  the  margin,  and 
shall  cause  such  abstract  to  be  printed  in  a  neat  and  work- 
manlike manner,  with  small  pica  type,  and  leaded  lines,  and 
it  shall  be  sufficient  to  cause  such  abstract  to  be  printed  on 
both  sides  of  the  paper,  with  the  same  measure  and  margins 
as  the  volumes  of  Brad  well's  Reports,  and  folded  and  bound 
in  pamphlet  form.  Six  copies  of  said  printed  abstracts 
shall  be  filed  in  each  case,  one  for  each  of  the  justices,  one 
for  the  defendant  in  error,  and  one  for  the  court  reporter, 
and  one  to  remain  on  file  with  the  record. 

Rule  20.  Further  Abstracts. — The  defendant's  counsel 
shall  be  permitted,  if  he  is  not  satisfied  with  the  abstract  or 
abridgment  furnished  by  the  plaintiflfs  counsel,  to  file  and 
to  furnish  each  of  the  justices  of  this  court  with  such  further 
abstracts  as  he  shall  deem  necessary  to  a  full  understanding 
of  the  merits  of  the  cause. 

Rule  21.  Briefs. — Printed  briefs  will  be  required  in  all 
causes,  whether  argued  orally  in  full,  or  in  part  only,  or 
when  submitted  on  briefs  without  oral  argument.    The 
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briefs  required  should  contain  a  short,  clear  statement  of 
the  points,  and  the  authorities  in  support  thereof;  and  in 
citing  cases  from  published  reports,  counsel  will  be  required 
not  only  to  give  the  book  and  page,  but  also  the  names  of 
the  parties  as  they  appear  in  the  title  of  the  reported  case; 
and  the  names  of  counsel  filing  brief  or  abstract  must  appear 
to  the  same.  But  the  filing  of  a  printed  brief  shall  not  pre- 
clude the  party  from  filing  full  printed  or  written  argu- 
ments in  support  of  his  brief  of  points  and  authorities,  pro- 
vided he  does  so  within  the  time  his  printed  brief  is  required 
to  be  filed. 

•  RiTLE  22.  Number  of  Copies. — Six  copies  of  the  briefs 
must  be  filed  in  each  case — one  for  each  of  the  justices,  one 
for  the  opposite  party,  one  for  the  court  reporter  and  one 
to  be  filed  with  the  record. 

Rule  23.  Docketing  and  Hearing. — Causes  in  which 
the  people  are  a  party,  and  in  which  they  have  a  direct  in- 
terest in  the  decision,  shall  be  placed  at  the  hea&  of  the 
docket;  all  other  cases  shall  be  docketed  and  called  for  argu- 
ment in  the  order  in  which  the  records  shall  have  been  filed 
with  the  clerk. 

EuLE  24.  Call  of  Docket— Expiration  of  Rules.— The 
docket  shall  be  called  numerically,  and  the  causes  shall  be 
argued,  continued,  or  otherwise  disposed  of,  as  they  are 
called,  unless  for  good  cause  shown,  they  be  placed  at  the 
foot  of  the  docket;  but  not  more  than  twenty  cases  shall 
be  called  on  any  one  day.  Stipulations  of  parties  or  their 
attorneys  to  place  causes  at  the  foot  of  the  docket,  or  other- 
wise changing  the  order  in  which  causes  are  to  be  called, 
will  not  be  recognized.  All  unexpired  rules  will  terminate 
upon  the  call  of  the  cause  for  hearing :  Provided^  that  if  the 
court  shall  give  time  to  either  party,  without  the  consent  of 
the  other,  the  cause  shall  not  lose  its  precedence  on  the 
docket. 

Rule  25.  Time  of  Filing  Abstracts  and  Briefs. — In 
all  cases  where  the  record  shall  have  been  filed  with  the 
clei'k  not  less  than  twenty  days  before  the  first  day  of  the 
term,  including  all  causes  continued  from  a  former  term, 
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the  plaintiff  in  error  or  appellant  shall  file  with  the  clerk  his 
abstract  and  brief  at  least  five  days  before  the  first  day  of 
the  term;  and  in  all  other  causes  down  to  and  including  num- 
ber sixty  on  the  term  docket,  the  plaintiff  in  error  or  appel* 
lant  shall  file  his  abstract  and  brief  on  or  before  the  second 
day  of  the  term;  and  in  all  cases  from  number  sixty-one  to 
eighty  inclusive,  on  or  before  the  first  Monday  of  the  term; 
and  in  all  cases  from  number  eighty-one  to  number  one  hun- 
dred inclusive,  on  or  before  the  second  Monday  of  the  term; 
and  in  all  cases  from  number  one  hundred  and  one  to  and 
including  one  hundred  and  twenty,  on  or  before  the  third 
Monday  of  the  term;  and  in  all  other  cases  on  or  before  the 
fourth  Monday  of  the  term.  In  case  of  the  failure  of 
the  plaintiff  in  error  or  appellant  to  file  both  his  abstract 
and  brief  within  the  time  above  limited,  the  appeal  or  writ 
of  error  will  be  dismissed,  either  on  motion,  on  notice  be- 
fore, or  without  notice,  on  the  call  of  the  docket,  unless 
the  delay  is  excused  upon  circumstances  to  be  shown.  (See 
Rule  34.) 

In  all  cases  the  appellee  or  defendant  in  error  shall  file 
his  brief  at  least  two  days  before  the  day  the  same  is  called 
for  hearing,  and  also  within  not  exceeding  ten  days  after 
the  expiration  of  the  time  limited  in  this  rule  for  the  filing 
of  briefs  by  the  appeUant  or  plaintiff  in  error. 

Rule  26.  Oral  Argument.— Oral  arguments  will  be 
heard  on  the  calling  of  a  cause  upon  the  regular  call  of  the 
docket  on  behalf  of  the  appellant  or  plaintiff  in  error,  if  he 
shall  have  complied  with  the  rule  in  regard  to  filing  printed 
abstract  and  brief;  and  on  behalf  of  the  appellee  or  defend- 
ant in  error,  if  he  shall  have  filed  his  printed  brief  on  or  be- 
fore the  day  preceding  the  day  of  the  calling  of  the  cause. 
Printed  or  written  arguments  on  behalf  of  either  party,  in 
addition  to  the  brief,  will  not  be  received,  unless  the  same 
shall  have  been  filed  within  the  time  prescribed  by  these 
rules  for  the  filing  of  printed  briefs  by  such  party,  except 
that  the  appellant  or  plaintiff  in  error  shall  be  at  liberty  to 
file  a  written  or  printed  reply  at  any  time  before  the  argu- 
ment of  the  case  is  commenced. 
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KuLE  27.  Time  for  Argament. — The  time  allowed  for 
each  oral  argument  upon  the  hearing  of  a  cause  shall  be  re- 
stricted to  one  hour,  except  the  closing  argument,  which 
shall  be  restricted  to  thirty  minutes,  unless  otherwise  spe- 
cially permitted.  Oral  arguments  will  not  be  heard  upon 
any  motion,  unless  specially  directed  by  the  court.  If  the 
apipellant  or  plaintiff  in  error  makes  no  opening  argument, 
the  appellee  or  defendant  in  error  will  be  allowed  but  fif- 
teen minutes. 

EuLK  2S.  Damages  on  Dismissing  Appeals. — When  a]> 
peals  from  decrees,  judgments  or  orders  for  the  recovery  of 
money  are  dismissed  by  this  court  for  want  of  prosecution, 
or  for  failing  to  file  authenticated  copiies  of  records,  as 
required  by  law,  the  court  will  award  damages  against  the 
appellant  upon  the  amount  recovered  in  the  court  below, 
not  exceeding  ten  per  cent  on  the  first  $100,  and  five  per 
cent  on  any  excess. 

Rule  29.  Rehearing — Time  and  Manner  of  Application. 
— ^Application  for  a  rehearing  of  any  cause  shall  be  made 
by  petition  to  the  court,  signed  by  counsel,  stating  the 
grounds  for  a  rehearing,  and  the  authorities  relied  on  in  sup- 
port thereof.  Within  ten  days  after  a  decision  is  entered 
of  record,  the  party  desiring  a  rehearing  shall  give  notice  in 
writing  to  the  opposite  party  or  his  attorney,  of  his  intention 
to  make  such  application,  and  shall,  within  said  ten  days, 
file  with  the  clerk  of  this  court  a  copy  of  such  notice,  with 
proof  of  the  due  service  thereof,  and  within  said  ten  days 
he  shall  also  file  with  the  clerk  six  printed  copies  of  the  pe- 
tition for  a  rehearing.  Application  for  a  rehearing  will  be 
entertained  in  that  class  of  cases  only  in  which  the  decision 
of  this  court  can  not  be  reviewed  by  the  Supreme  Court. 
If  a  rehearing  be  granted,  the  case  will  be  reconsidered  upon 
the  record,  abstracts,  original  briefs,  petition,  and  any 
answer  thereto,  of  which  six  printed  copies  shall  have  been 
filed  with  the  clerk  of  the  court  within  ten  daj^s  after  the 
order  granting  a  rehearing  is  entered  of  record. 

Rule  30.  Rehearing— Supersedeas — Stay  of  Proceed- 
ings. — Any  two  of  the  justices  of  this  court  may,  in  vaca- 
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tion,  issue  an  order  which  shall  operate  as  a  supersedeas  in 
any  case  which  has  been  submitted  to  this  court  for  hearing 
and  judgment,  whenever  a  re-argument  of  the  same  shall, 
in  their  opinion,  be  advisable. 

Rule  31.  When  Petition  for  Rehearing  Filed  in  Taca- 
tion, — Whenever  a  petition  for  a  rehearing  shall  be  pre- 
sented to  either  of  the  justices  of  this  court  in  vacation,  if 
he  shall  certify  that  there  are  probable  grounds  for  grant- 
ing a  rehearing,  all  further  proceedings  authorized  by  the 
judgment  of  this  court  shall  be  stayed  until  the  next  term 
of  the  court. 

Rule  32.  Abstracts — Taxed  as  Costs. — Upon  printed 
abstracts  being  furnished  in  conformity  to  the  rules  of  this 
court,  it  shall  be  the  duty  of  the  clerk  to  tax  a  printer's  fee, 
at  the  rate  of  twenty  cents  for  each  one  hundred  words  of 
one  copy  of  such  abstract,  against  the  unsuccessful  party 
not  furnishing  such  abstracts,  as  costs  to  be  recovered  by 
the  successful  party  furnishing  the  same. 

RuLR  33.  Appellate  Court  Library. — The  books  of 
the  law  library  of  this  court  shall  not  be  marked  or  under- 
lined with  pen  or  pencil;  nor  shall  the  pages  of  the  same  be 
folded  down;  and  no  books  shall  be  taken  from  the  confer- 
ence room  without  the  consent  of  the  court  being  first  ob- 
tained for  that  purpose.  Any  violation  of  this  rule  will  be 
considered  as  a  contempt  of  court,  and  the  person  offending 
may  be  fined  therefor  at  the  discretion  of  the  court. 

Rule  34.  Extending  Time  for  Filing  Abstracts  and 
Briefs. — Ordered^  that  no  extension  of  time  in  which  to 
file  abstracts  or  briefs  will  be  granted,  except  upon  written 
stipulation  of  the  parties,  or  upon  notice  to  the  opposite 
party,  and  consideration  by  the  court  of  circumstances 
shown  by  affidavit,  of  which  a  copy  has  been  served  with 
the  notice. 

Rule  35.  Examination  of  Law  Students. — Examina- 
tion of  applicants  for  license  to  practice  law  in  this  State 
shall  be  held  in  open  court  on  the  first  Friday  of  each  term. 
All  application  papers  must  be  filed  on  or  before  the  first 
Thursday  of  each  term. 
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sufer^  Bulb  36.    Examinations  for  Admission  to  the  Bar. — 

\n!>ry  Each  applicant  shall  present  to  the  court  his  affidavit  that 

le  sat-  he  is  over  twenty-one  years  of  age,  a  citizen  of  the  United 

States  and  a  resident  of  the  State  of  Illinois,  and  that  he 
ilfijii  has  not  applied  or  been  examined  for  a  license  within  six 

;jj^i;v  months  preceding.    He  shall  also  present  his  own  affida- 

rjj^r  vit  and  the  certificate  of  a  licensed  lawyer,  or  firm  of  law- 

^  f^y, .  yers,  setting  forth  that  he  has  pursued,  for  the  period  of 

two  years,  the  same  course  of  law  studies  prescribed  for 
students  in  any  of  the  regularly  established  law  schools  of 
this  State,  or  a- course  of  law  studies  equivalent  thereto, 
naming  the  books  studied,  under  the  direction  and  super- 
vision of  such  licensed  lawyer,  or  firm  of  lawyers,  and  sub- 
mitted to  satisfactory  examinations  by  such  licensed  lawyer, 
or  firm  of  lawyers,  at  convenient  intervals  during  such 
period  of  study,  covering  progressively  the  entire  course 
studied :  Provided^  however^  that  the  time  employed  as  a 
law  student  at  any  law  school  shall  be  considered  as  a  part 
of  the  two  years,  of  which  the  court  shall  be  satisfied  by 
the  affidavit  of  such  student  and  the  certificate  of  one  of 
the  professors  of  the  law  school 
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BANKS  AND  BANKING— Payment  of  money  to  the  wrong  person  896 

BENEVOLENT  INSURANCE— Forfeitures,  notice 876 

BILL  OF  DISCOVERY— Effect  of  waiting  answer  under  oath. . . .  647 

BILLS  OF  EXCHANGE— Renewal  by  indorsement 498 

Presenting  for  payment,  to  charge  drawer .- 498 

Form  of,  by  indorsement 498 

*     Delivery  by  carrier  of  bill  of  lading  to  acceptor  of  accompany- 
ing bill  of  exchange 438 

BILLS  OF  LADING-  Delivery  by  a  carrier  to  an  acceptor  of  the 

accompanying  biU  of  exchange 488 

BOARD  OF  TRADE— Discipline  of  members 899 

Judgment  conclusive,  when 899 

Membei-ship  in,  a  property  right 899 

Proceedings  to  discipline  members  not  to  be  inquired  into  col- 
laterally   400 

BONDS— Statutory— Construction  of 339 

BOOK  ACCOUNTS— What  is  evidence  of 558 

BREACHES— Covenant  not  to  assign  lease 488 

BRIEFS— Failure  to  file 141 

BROKERS— Distinguished  from  factors 89 

BURDEN  OF  PROOF— Assessments  by  insurance  companies 665 

Determined  by  the  pleadings. 29 

Can  not  be  shifted  by  the  defendant. 29 

On  contract  to  pay  for  material 800 

In  replevin 72 

Payment 526 

In  actions  for  personal  injuries 180 

BUILDING  CONTRACTS— Limitations  on  the  power  to  make 582 

BUILDINGS  AND  LOAN  ASSOCIATIONS— Payments  upon  stock 

not  payments  upon  indebtedness 204 

Power  of  making  assessments 211 

BY-LAWS— Construction  of 400 

Agreement  to  be  bound  by 400 

Construction  of  a  by-law  permitting  expulsion  of  members — 

Rules  for  construing  statutes  govern 400 

A  part  of  the  stockholder's  contract 204 
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CARRIER— Delivery  of  bill  of  lading  to  the  acceptor  of  accom- 
panying bill  of  exchange 438 

CARRIER^  OF  PASSENGERS— Careleflsness  of  employee 17 

Livery  men • 17 

Gratuitous  passengers 17 

Passenger  jumping  from  carriage 17 

CAUSE  OF  ACTION— When  the  bill  for  mechanic's  lien  contains 

no 417 

CHAMPERTY— What  is  not... 572 

CHANCERY— Enforcing  abstract  rights 890 

Appeals  in  chancery 801 

CHANCERY  PRACTICE— Master  to  stAte  the  account 880 

Verification  of  amendments  of  the  bill 886 

CHATTEL  MORTGAGES— On  merchandise,  when  void 78 

Where  possession  is  taken 73 

When  not  fraudulent 72 

When  good  as  between  the  parties 72 

As  to  after-acquired  property 72 

On  property  not  in  existence 72 

Made  in  Missouri— Rights  of  parties  under 249 

Identity  of  properly  under 249 

For  purchase  money 268 

On  household  goods 268 

CITIES  AND  VILLAGES— Power  to  grant  the  use  of  to  raihoads.  818 

Petition  to  grant  use  of  streets 818 

Requisites  of  the  petition 818 

Determining  validity  of  petitions  for  public  improvement 516 

Zeroise  power  through  ordinances 625 

COLLATERAL  ATTACK— Declaration  not  filed  in  time 533 

IJpon  appointment  of  receiver — When  not  to  be 528 

COLLECTIONS— By  banks 61 

COMPENSATORY  DAMAGES— For  personal  injuries 181 

CONDEMN  ATION— Title  does  not  pass 547 

What  passes  by  a  ct»nveyance 547 

CONDrnONS  precedent— Rescission  of  contracts 440 

CONSIDERATION— Necessary  to  support  a  contract 222 

Forbearance  to  sue 222 

Offer  to  return,  upon  rescission  of  contract 440 

CONSTTTUTIONAL  LAW— Construction  of  statutes 358 

CONSTRUCTION— Of  the  clause  **  To  be  entered  of  record  "—Stat- 
utes   462 

Of  the  act  to  enable  parties  to  avoid  delay  in  the  administration 

of  justice 462 

Of  covenants  to  be  strict 434 
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(X)NSTRUCnON  OF  CONTRAC?rS— Intention  of  the  parties- 
How  arrived  at 222 

As  valid  rather  than  invalid 285 

To  take  the  output  of  a  mine 285 

Written  and  printed  parts 29B 

COSTS — On  dissolution  of  an  injunction 88 

In  chancery,  where  the  relief  is  impracticable 268 

CONTEMPT  OF  COURT— Erroneous  and  void  orders 242 

CONTRACTS— Rescission  of — Off er  to  return  consideration 440 

By  implication 285 

Breach  of,  when  a  cause  of  action  accrues. .  •• 286 

Compensation  fixed  by  letter , 95 

For  sale  of  land — Implied  conditions 559 

Construction  of 866 

Purchase  of  stock — Option  to  return — Offer  to  return 504 

For  keeping  cattle,  ceases  to  be  operative,  when 89 

For  services  by  the  year — Presumption  as  to  continuance 845 

Commission  on  business  brought  to  attorneys 888 

To  manufacture  experimental  articles 668 

Forbearance  as  a  consideration 228 

CONTRARY  STATEMENTS— Out  of  court— Instructions 526 

CONVEYANCE — In  condemnation  proceedings— What  passes  in . .  547 

COVENANT— Not  to  assign  lease— Voluntary  assignment  is  not. .  483 

To  be  strictly  construed 484 

CONVICTIONS— Power  of  a  court  to  reverse 816 

"COURTS— Power  to  require  the  production  of  ballots 242 

No  power  to  compel  one  to  disobey  the  law 242 

Superior  Court  of  Cook  County 895 

Duty  of,  when  not  asked  to  give  instructions 421 

Jurisdiction  in  attachment 486 

Power  to  correct  records ^ 802 

Power  over  records  after  the  term 259 

Power  to  correct  misprisions  of  the  clerk 888 

Improper  remarks  of 142 

COURTS  OF  EQUITY— Do  not  settle  legal  rights 851 

Interference  with  boards  charged  with  the  execution  of  public 

works 806 

Refuse  to  enforce  inequitable  decrees. . . . '. 583 

CORPORATE  ACTS— Lack  of  power 819 

Where  the  courts  will  not  interfere 819 

CORPORATE  EXISTENCE— When  it*  can  not  be  denied— Cor- 
porations   582 

CORPORATIONS— Insolvent— Assessment  by  the  court  can  not  be 

questioned  by  the  membo^,  etc 529 

When  corporate  existence  can  not  be  denied 582 

Appropriation  of  its  funds  by  officers 272 

Elxerciseof  conferred  powers,  binding  upon  stockholders 204 
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CORPORATIONS.    Continued. 

Courts  of  law  control  the  power  of  amotion 400 

When  coutts  of  law  will  interfere  with  the  discipline  of  mem- 
bers   400 

Tribmial  for  the  discipline  of  members  a  quasi  judicial  body. .  400 

Agreement  to  be  bound  by  the  by-laws 400 

Rules  for  construing  statutes  ^plicabfe  to  by-laws 400 

Construction  of  by-laws—"  Bad  faith  " 400 

CREDITORS— Foreign  and  domestic— Preferences 506 

Foreign  creditor  obtaining  judgment  in  Illinois 506 

CREDITOR'S  BILL— Does  not  lie  against  a  municipality 278 

CRIMINAL  PRACTICE— Election  not  to  further  prosecute 815 

Nolle  prosequi 811 

CUSTOM— When  it  does  notprevail 194 

D 

DAMAGES- On  dissolution  of  an  injunction 38 

Solicitor's  fees. 38 

What  are  proper  damages 88 

Ordinarily  a  question  for  the  jury 21 

Excessive,  when  $3,000  is  not 22 

Fifteen  hundred  dollars,  when  not  excessive 143 

For  the  erection  of  structures 51 

Imperfect  structures 51 

When  the  action  for,  to  real  property  does  not  pass  by  deed. . .  51 

Suffering  in  body  and  mind 181 

For  personal  injuries 181 

When  implied 47 

When  less  than  the  evidence  requires 598 

For  present  and  future  permanent  structures 51 

Public  improvements — Remedy  at  law 516 

Pro8i)ective  profits  not  recoverable  as 519 

For  a  failure  to  supply  a  machine. 519 

Public  improvements 166 

Measure  of,  where  property  is  not  taken 166 

Appreciation  of  values  from  independent  causes 166 

Questions  for  the  Appellate  Court 181 

In  excess  of  the  ad  damnum^  objection  can  not  be  first  made  in 

the  Appellate  Court 296 

DECLARATION— Collateral  attack,  not  filed  in  time 588 

DECREES— Clerical  omissions,  when  not  fatal 99 

Creating  liens  construed 99 

Signature  of  judge  to 99 

When  the  bill  contains  no  cause  of  action 417 

DEED — When  an  action  for  damages  does  not  pass  by 51 

May  be  shown  to  be  a  mortgage 596 

DEFECTIVE  APPLIANCES— Use  of— Master  and  servant 418 
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DEFENSE— Payment,  an  affirmative 221 

DELEGATION  OF  POWERr-Unlawful— Ordinances 540 

DEMAND — When  not  necessary  in  replevin 174 

DEPOSITS  AND  LOANS— Special— Bailments 429 

DESCRIPTION  OP  PREMISES-By  street  numbers 265 

DILIGENCE— When  employes  must  use,  etc 83 

DISCHARGE — Without  reasonable  cause — ^Measure  of  recovery — 

Services 526 

DUE  CARE— Evidence  of  the  exercise  of 88 

E 

ELECTIONS— Ballots,  when  not  to  be  opened V41 

ELECTION  COMMISSIONERS— Can  not  be  compelled  to  produce 

ballots  before  the  grand  jury 241 

ELEMENTS  OF  DAMAGES-Suffering  in  body  and  mind 181 

EMINENT  DOMAIN— All  real  estate  subject  to 548 

EN  MASSE— Sales  of  real  property 78 

EQUITY  JURISDICTION— Claim  for  damages 649 

Deeds  may  be  shown  to  be  mortgages 596 

General  powers 596 

EQUITY  PRACTICE— Ordering  money  paid  to  persons  not  parties 

to  the  suit 463 

Specific  relief  under  the  general  prayer 199 

In  the  absence  of  a  replication 281 

Admissions  of  one  defendant  do  not  bind  a  co-defendant 281 

ERROR — In  quashing  writ  of  garnishment — Waiver  of 443 

ESTOPPEL— By  the  acts  of  a  person 280 

Accident  associations — Representations  as  to  by-laws 642 

Mechanic's  liens — ^Priorities  under  different  contracts 656 

EVIDENCE— In  cases  for  personal  injuries 22 

Of  mitigation  of  damages  under  the  general  issue 47 

Indirectly  tending  to  establish  the  issue. 345 

Book  susoountH 553 

Copies— Notice  to  produce  the  originals ! 663 

Objections  to,  general  and  special 142 

Where  no  one  witnessed  the  death 88 

Rules  of  a  corporation 142 

EXCEPTIONS— Practice 526 

When  deemed  abandoned 236 

EXECUTION— Upon  a  fraudulent  judgment 174 

Practice  where  goods  are  returned  to  the  sheriff  under  aretomo 

habendo 651 

EXCESSIVE  DAMAGES— When  $8,000  is  not  excessive 22 

Seven  thousand  dollars,  when  not  excessive 181 
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FACTORS— Distinguished  from  broken 8t)t 

FACTS— Verdict  conclusive  as  to 419 

FINDINGS— Of  the  trial  court  when  final 288 

FIRES— Negligence  in  setting 150 

FORBEARANCE— As  a  consideration  of  a  contract 322 

Agreement  to  forbear  need  not  be  in  writing. 228 

FORECLOSURE  SUITS— Attorney  fees  in 867 

FORCIBLE  DETAINER— Possession— Not  title  involved. 688 

Appeals 698 

Entry  upon  vacant  and  unoccupied  lands 598 

Where  ^e  entry  is  peaceable 698 

FORCIBLE  ENTRY  AND  DETAINER-Under  the  statute. 598 

FOREIGN  AND  DOMESTIC  CREDITORS-  Preferences 506 

FORFEITURES— In  insurance  matters 162 

Change  of  title... 162 

In  benevolent  insurance 876 

FRAUD— Under  the  mechanic's  lien  law 582                     / 

Mistaken  opinions  are  not 582 

In  procuring  the  execution  of  judgment  notes 178 

Precaution  in  signing  promissory  notes 174 

FRAUDS  UPON  INN-KEEPERS— Construction  of  the  law 858 

Essentials  of  the  proof. 858 

G 

GARNISHMENT— Issue  upon  the  answer 802 

Answer,  when  to  be  made 802 

GARNISHEE  PROCESS— Service  in  attachment  proceedings 868 

GUARANTY— Contract  of ,  when  implied 254 

Not  protected  by  indorsement 615 

H 

HOMESTEADS— Mortgages  upon  in  1 865 108 

I 

IMPRISONMENT  FOR  DEBT— Constitutional  provisions 858 

INDIVIDUAL  OWNERS— Suit  of— Streets 446 

INDORSEMENT— Form  of  bills  of  exchange  by 498 

Renewal  of  bill  of  exchange  by 408 

INEQUITABLE  DECREES— Courts  of  equity  refuse  to  enforce. . .  588 

INFANTS— Excused  from  due  care,  when 261 

Injuries  to,  when  trespassing 261 

INJUNCTION— To  restrain  a  tenant  from  plowing  up  a  meadow. .  88 

Costs  on  dissolution 88 

Unauthorized  occupation  by  tenants 288 

Use  of  advertising  spaces  protected 268 

Collections  of  judgments 128 
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INJUNCTION  BONDS— Actions  on  without  asaeasment  of  dam- 
ages   886 

INN  KEEPERS— Frauds  upon 858 

INSOLVENCY— Does  not  relieve  a  national  bank  of  its  contract. .  256 

Does  not  discharge  a  corporation 293 

Evidence  of • 675 

Allegations  of —Sufficiency— Pleadings 526 

INSOLVENT  CORPORATIONS— Assessments  by  the  court  can  not 

be  questioned  by  members,  etc 529 

INSTRUCTIONS— Duty  of  the  court— When  not  asked  to  give. ...  421 

Assuming  matters  not  proven 58 

Where  the  evidence  is  conflicting 117 

Plaintiff  must  inform  himself  of  his  surroundings 117 

Liability  of  master 117 

Information  of  servant 117 

Error  in  one  not  always  cured  by  another 117 

Where  the  evidence  is  conflicting 840 

Error  to  assume  the  existence  of  facts 840 

Contrary  statements  outof  court 526 

Repetitions 157 

Disregarded  by  the  jury 286 

When  not  applicable  to  facts 110 

Diligence  to  be  informed  as  to  condition  of  appliances 88 

Assuming  what  constitutes  negligence 250 

Waiver  of  risks  incident  to  the  employment 250 

Invading  the  province  of  the  jury 250 

Where  the  verdict  is  right 557 

INSTRUMENTS  IN  WRITING— Interest  on 519 

INSURANCE— Pleading  a  forfeiture 161 

Defenses  to  actions  on  policies 162 

Defenses — False  swearing 162 

Agreement  of  the  insured  fo  keep  books 162 

Collection  of  assessments— Burden  of  proof 665 

Contracts  of  re-insurance  by  parol 611 

INTEREST— On  instruments  in  writing 519 

On  money  received 289' 

As  damages  on  appeal 848 

J 

JUDGMENTS— When  rendered  in  the  Appellate  Court 228 

Foreign  creditor  obtaining  in  Illinois 506 

Where  the  defendant  is  not  served  with  process 128 

JUDGMENTS  BY  CONFESSION— Motions  to  vacate,  when  to  be 

filed 174 

Upon  void  notes 174 

Vacation  of 646 

Power  of  courts  to  open 188 

Power  to  allow  judgment  to  stand  as  security 188 
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JUDGMENT  NOTES— Fraud  in  procuring  signatures  to 174 

JUDICIAL  NOTICE -Distance  between  streets. 819 

JURISDICTION— Superior  Court  of  Cook  County 8«> 

In  attachment 486 

JURORS— Misconduct  of 151 

Affidavits  of,  competent  to  sustain  verdict 181 

JURY  TRIAL— Waiver  of ,  in  writing 317 

L 

LANDLORD  AND  TENANT— Covenant  to  repair 87 

Suit  for  rent 87 

Recoupment  by  tenant 87 

Covenant  to  repair  before  the  term  commences 88 

Failure  to  repair  --Recoupment  by  tenant 88 

Loss  by  fire 88 

Insolvent  tenant 293 

Receiver*s  liability  for  rent 293 

Holding  over  on  an  increase  of  rent 228 

LAWS  OF  FOREIGN  STATES— Must  be  proved 667 

LEASE— Under  seal,  power  to  change  by  parol 626 

Termination  of,  question  of  fact 626 

Description  of  premises  by  street  numbers 265 

What  passes 265 

Covenant  not  to  assign 433 

LEVY — Of  execution — When  an  abandonment  will  not  be  inferred  651 

Allegations  of  an  abandonment,  when  treated  as  surplusage. .  651 

LIMITATIONS-Statute  of 103 

Application  of  the  statute  to  trust  funds 103 

Money  paid  by  mistake 431 

LIVE  STOCK  INSURANCE— Waiver  of  conditions 557 

Value  of  stock  insured .' 557 

LIVERY  STABLES— Power  of  a  city  to  restrict 540 

M 

MANDAMUS— Right  to  the  writ  must  be  clear 864 

MARKET  VALUES— Of  lands 811 

MASTER  IN  CHANCERY— To  state  the  account 880 

Stating  an  account 881 

Conclusions  on  contradictory  evidence 582 

MASTER'S  SALES— When  to  be  en  masse 78 

En  masse,  when  not  to  be  set  aside 78 

MASTER  AND  SERVANT— Duty  of  the  servant  as  to  his  surround- 
ings   117 

Notice  to  master  of  defective  instruments 609 

Where  the  rule  does  not  apply 609 

Dangerous  employments 250 

Use  of  defective  appliances 418 
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MEASURE  OF  DAMAGES— From  public  structures 52 

MECHANICS  LIENS— Fraud  in  building  contracts 581 

Proceedings  under  Sec.  29 582 

Materials  for  separate  buildings,  in  gross 622 

Separate  buildings  on  one  tract 622 

Statement,  presumptions  as  to 622 

,  Priorities  under  different  contracts 656 

Compliance  with  section  four 417 

Statement  under  section  four 617,  622 

MISJOINDER-Of  counts 194 

MISTAKE— Money  paid  by— Limitations 481 

MITIGATION— Of  damages 47 

MONEY— Paid  by  mistake— Limitations 481 

MORTGAGES — Building  erected  upon  other  premises  by  mistake.  199 

Held  subject  to  the  lien 199 

Deeds  may  be  shown  to  be 596 

MORTGAGED  PREMISES— Sale  of  subject  to  the  mortgage 198 

Grantee's  liabUity 198 

Agreement  to  assume  the  mortgage 199 

MOTION  FOR  NEW  TRIAL— Sufficiency  of  defense  can  not  be 

raised  upon 626 

MUNICIPAL  CORPORATIONS-Delegation  of  power 540 

Creditor's  bill  does  not  lie  against 273 

Private  property  not  held  in  trust  by, 689 

MUTUAL  INSURANCE  COMPANIES-Payment  of  assessmente- 

Notice —  Execution 529 

Notice — Recovery 629 

NATIONAL  BANK— Not  relieved  of  a  contract  by  insolvency. ...  256 

NEGLIGENCE-Jumping  from  a  carriage 17 

A  question  for  the  jury 275 

Not  presumed 130 

In  what  it  consists 261 

The  proper  inquiry 130 

Accidents 130 

A  finding  of,  sustained 143 

Parents  care  for  children 143 

In  repairing  crossings 136 

Children  playing  in  the  streets 151 

Setting  fires— Proof 159 

Of  attorney,  is  of  the  client 802,  328 

Right  to  recover  for  injuries 561 

Ordinary  care  and  negligence — Relative  terms 154 

Rule  as  to  comparative  negligence 154 

Slight  and  due  care 154 

Verdicts,  when  conclusive  as  to : 118 
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NEW  TRIALS— In  courts  of  equity 92S 

Waiver  of  reasons  for 429 

NOTICE— When  implied 47 

To  abate  nuisance — Form ,  213 

F<»rfeitureB  in  benevolent  insurance 876 

Recovery — Mutual  insurance  companies 629 

NITNC  PRO  TUNC— Entering  orders  nunc  pro  tune 232 

NUNCUPATIVE  WIU^— Must  be  an  intention  to  make 187 

NUISA NCES— Damages  from 218 

Notice  to  abate 218 

Damages  and  when  they  accrue 02 

o 

OFFICIAL  BONDS— When  the  officer  succeeds  himself 108 

Conditions,  when  satisfied 108 

Liability  of  sureties  on 118 

ORDINANCES— Unlawful  delegation  of  power 640 

Valid  and  invalid  portions 640 

Validity  of — Pleading 616 

ORDINARY  CARE— Exercise  of  by  minors 151 

Failure  to  exercise 427 

P 

PARTIES— Death  from  negligent  act 142 

Ordering  money  to  be  paid  to  persons  not 468 

As  witnesses — ^Change  of  pending  suit,  to  render  them  compe- 
tent   142 

PARTITION— Solicitor's  fees  m 99 

When  to  be  apportioned 99 

PARTNERS— Admissions  by 281 

Liability  of  the  firm 884 

PARTNERSHIP— Debts  due  to  mdividual  partners 87 

PASSENGERS— Jumpmg  from  a  carriage 17 

Gratuitous 17 

In  cases  of  sudden  danger 18 

PA YMENT— An  affirmative  defense 221 

Burden  of  proof 526 

When  the  taking  of  note  is 157 

PENAL  STATUTES— Strict  construction 858 

PERSONAL  INJURIES— When  raihroad  company  not  liable  for..  88 

PETITIONS— For  public  improvements- Determining  validity  of.  516 

PLEADING— Statement  of  conclusions 818,  864 

Insufficient  averments 819 

Allegations  to  be  construed  against  the  pleader 819 

PLEADING— Ordinances  of  cities 864 

Validity  of  ordinances 515 


Analytical  Index.  703 

PLEADING.    CmtinuecL 

AUegations  of  insolvency — Sufficiency 628 

Necessary  allegations 559 

Waiver  of  objections  to  title 559 

Special  plea  amounting  to  the  general  issue 684 

Defenses  under  special  plea— When  admissible  under  the  gen- 
eral issue 634 

Notice  with  the  general  issue  in  slander ; 47 

Misjoinder  of  counts 194 

Waiver  of  verification 896 

POLICIES  OF  INSURANCE— Construction  of  conditions 162 

Provisions  to  keep  books  and  make  an  inventory 162 

POSSESSION— Of  personal  property  unexplained— Title 248 

POWER— Delegation  of— Municipal  corporations 540 

PRACTICE- In  Appellate  Court 189 

In  Appellate  Court — Strangers  to  the  record 417 

Service  upon  agents. 128 

Service  after  the  agency  has  ceased 128 

Damages  in  excess  of  the  ad  damnum < 296 

Exceptions  on  appeal  which  were  not  grounds  for  a  new  trial  279 

Taking  exceptions 526 

Erroneous  ruling  on  demurrer,  when  not  reversible  error 194 

Orders,  nunc  pro  tunc. 282 

Stay  of  proceedings  pending  suit  in  another  State 872 

Goods  returned  to  the  sheriff  under  a  retomo  habendo 651 

No  motion  in  arrest,  after  demurrer 194 

Evidence,  when  to  be  offered  under  the  general  issue 684 

PREFERENCES— Foreign  and  domestic  creditors 506 

Stockholders  and  preferred  creditors 272 

PRESUMPTIONS— Correctness  of  an  account 568 

When  they  do  not  arise 568 

PRIVATE  PROPERTY— Not  held  in  trust  by  municipal  corpora- 
tions   589 

PROMISSORY  NOTES— For  pre-existing  debts 157 

Meaningless  conditions t 248 

"  I  or  we  "  construed 866 

Blank  indorsements 254 

PROSPECTIVE  PROFITS— Damages 519 

Not  recoverable  as  damages -  519 

PUBLIC  AUTHORITIES— Power  of— Railroad  tracks  in  streets. .  446 

PUBLIC  IMPROVEMENTS— Determinmg  the  validity  of  petitions 

for 616 

Damages — Remedy  at  law 516 

PUBLIC  INTERESTS— In  streets— Rights  of  abutting  owners 446 

PUBLIC  WAREHOUSES— Charges  for  storage  of  grain 899 

Q 

QUESTIONS  OF  FACT— Termination  of  a  lease 626 
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RAILROAD  COMPANIES— Negligent  construction  of  track 21 

Not  responsible  for  the  acts  of  policemen 278 

Liability  for  injury  to  animals  trespassing. 141 
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